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ourt File No. CV-25-00744606-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0.1990 C. C.43, AS AMENDED

BETWEEN:

MELVYN EISEN

Applicant
-and -
5021647 ONTARIO INC.

Respondent

AIDE MEMOIRE
1. This case conference is convened because of the failure by Melvyn Eisen (the “Applicant”)

to meet the schedule ordered by this Court for the delivery of materials for the motion currently

returnable on December 2™, 2025.

2. On September 29", 2025, this Court held a case conference to address the serious concern
expressed by 5021647 Ontario Inc. (“502”) that a receiver (the “Receiver”) had been appointed
over 502 without proper notice. 502 advised it intended to bring a motion to set aside the

receivership (the “Receivership”).

3. In particular, it is asserted that the Applicant knew but did not disclose to the court that the
principal of 502 was incapacitated by illness from which he eventually died, and did not disclose

that 502 had counsel, who were not served.



4. Justice Deitrich heard submissions and directed the Receiver to take no further steps in the
Receivership pending the return of the motion, which was set for December 2", 2025, or further

order.

5. A litigation schedule to set aside the order was agreed to by the parties at the case
conference and ordered by Justice Dietrich. A copy of the Endorsement of September 29", 2025 is

attached as Tab “A”.

6. On October 151, 2025, 502 issued and served its motion and supporting affidavit. A copy
of the Notice of Motion (without the affidavit and exhibits, which will be available on Case Centre
during this case conference, should the Court wish to view them) is attached hereto as Tab “2”,

along with the Affidavit of Service.
7. The materials by 502 were 2 business days late.
8. The materials of the Applicant were due on October 24", 2025.

0. On three separate occasions counsel for 502 wrote to counsel for the Applicant looking for
its materials. It was hoped by 502 that the delay was explained by the Applicant considering a
without prejudice offer, but no response from the Applicant to that offer was ever produced. A copy

of the relevant correspondence, minus redaction for settlement privilege, is attached as Tab “3”.

10. On November 7", 2025, the Applicant’s counsel replied, apologized for the delay without
reasonable explanation, and agreed to schedule this case conference to set a new date for this
motion, and the date of November 18", 2025, was the next available case conference date provided

by the Court.



11. As of the date of this Aide Memoire, the parties are off their schedule by more than 21
days. This motion cannot proceed on December 2™, 2025, and cannot proceed in this calendar

year.

12. It is submitted that the Court should either 1) set a new schedule, or ii) grant the motion of

502 to set aside the Receivership (with costs payable to 502) and instead turn its mind to
scheduling a contested hearing of the receivership application, as would have occurred on August
5t 2025, had counsel for 502 been notified, and had they attended on that day, as contemplated by

the initial endorsement of Justice Conway, dated July 15", 2025, attached hereto as Tab “4” .

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS DAY BY:
/52‘/45/41}4

David T. Ullmann
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ONTARIO SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

COUNSEL SLIP/ENDORSEMENT

COURT FILE NO.: CV-25-00744606-00CL DATE:

TITLE OF PROCEEDING: EISEN v. 5021647 ONTARIO INC.

BEFORE JUSTICE: ). DIETRICH

September 29, 2025

NO. ON LIST: 1

PARTICIPANT INFORMATION

For Plaintiff, Applicant, Moving Party, Crown:

Name of Person Appearing Name of Party

Contact Info

David P. Preger Counsel for the Applicant
Blair G. McRadu

dpreger@dickinsonwright.com
bmcradu@dickinsonwright.com

For Defendant, Respondent, Responding Party, Defence:

Name of Person Appearing Name of Party

Contact Info

For Other, Self-Represented:

Name of Person Appearing Name of Party Contact Info
David T. Ullmann Counsel for the Chetti Family dullmann@blaney.com
Brahm Rosen Receiver brosen@rosengoldberg.com

ENDORSEMENT OF JUSTICE J. DIETRICH:




[1]

(2]

[3]
[4]

[5]

[6]
[7]

SR e a0 o
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On August 5, 2025, I granted an order appointing Rosen Goldberg Inc. as receiver of the properties
of the respondent as well as an order validating service on the respondent. The order validating
service provided that service on the address of the respondents sole officer and director, Joseph
Chetti was valid.
Counsel for the family of Joseph Chetti has filed an aide memoire indicating that Mr. Chetti passed
away on September 6, 2025. They also allege that Mr. Eisen knew of Mr. Chetti's illness and did
not advise his counsel (or the Court).
Mr. Ullman appeared for the Chetti family and advises he now also represents the Respondent.
Counsel for Mr. Eisen objects to any variation or setting aside of the Receivership Order. The
loans at issue have been delinquent for over 2 years.
The following is the schedule for the Respondent’s motion to set aside the Receivership Order:

Respondent to deliver motion record on or before October 10, 2025;

Responding material of Mr. Eisen to be delivered on or before October 24, 2025;

Respondent to deliver reply evidence on or before October 29, 2025;

Cross-examinations, if any, to be completed on or before November 14, 2025;

Respondent to deliver factum on or before November 20, 2025;

Responding factum to be delivered on or before November 26, 2025;

Reply factum to be delivered on or before November 28, 2025;

Hearing December 2, 2025 half a day before me.
All material to be uploaded by end of day on November 28, 2025.
Until that motion is determined, no further steps are to be taken by the Receiver to sell the property
without consent of the Respondent. If further direction is needed counsel can book a case
conference before me through the Commercial List Office.

Justice J. Dietrich

Date: September 29, 2025
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Court File No. CV-25-00744606-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0.1990 C. C.43, AS AMENDED

BETWEEN:
MELVYN EISEN
Applicant
-and -
5021647 ONTARIO INC.
Respondent

NOTICE OF MOTION

5021647 ONTARIO INC. (the “Respondent’) will make a Motion to Judge of the Superior
Court of Justice on the Commercial List, on December 2, 2025, or as soon after that time as the

Motion can be heard virtually at 330 University Avenue, Toronto, ON.
PROPOSED METHOD OF HEARING: The Motion is to be heard:

[1 In writing under subrule 37.12.1(1) because it is;

[] In writing as an opposed motion under subrule 37.12.1(4);

[ ] In person;

[ ] By telephone conference;

[X] By video conference. Zoom details available in CaseLines.



THE MOTION IS FOR AN ORDER:

1. Setting aside the receivership order of Justice J. Dietrich dated August 5, 2525, (the
"Receivership Order"), which appointed Rosen Goldberg Inc. as receiver and manager (the
“Receiver”), without security, of all of the assets, undertakings and properties of the
Respondent, 5021647 Ontario Inc. (the “Respondent”), acquired for, or used in relation to a
business carried on by the Respondent including the lands and premises municipally known as
6863 5" Line, Tottenham, Ontario identified by PIN 58170-0264(LT) (the “5% Line
Property”) and 7018 4" Line, Tottenham, Ontario identified by PIN 58170-02567 (LT) (the

“4th Line Property”, and together with 5" Line Property, the “Properties”);

2. Declaring that Melvyn Eisen (the “Applicant”) has not acted in good faith, in contravention

of section 4.2 of the Bankruptcy and Insolvency Act, R.S.C., C. B-3, as amended (the “BIA”)

and making such order as the Court considers appropriate, including, without limitation,

enjoining the Applicant from enforcing its security in this matter;

3. Costs of this motion on a substantial indemnity basis; and

4. Such further and other relief as this Honourable Court deems just.

THE GROUNDS FOR THE MOTION ARE:

Background



10.

On July 11, 2025, the Applicant, Mr. Melvyn Eisen (the “Applicant”), brought a motion
before Justice Conway for the appointment of a receiver. Service on the Respondent was not

effective, and no one attended for the Respondent. The matter was adjourned to August 5,

2025.

Justice Conway directed that if the matter was to be opposed, the August 5" date would be
used to prepare a schedule for a contested motion. There was no apparent urgency to the
application as there are no ongoing operations and the security, being development land, was

not eroding.

Respondent is essentially a real estate holding company.

The Applicant returned to Court on August 5, 2025, before Justice J. Dietrich. The Respondent
was not in attendance. The Applicant claimed he had taken the necessary steps to affect service

and sought an order for substituted service and the appointment of the receiver.

The Court validated service pursuant to Rule 16.08 of the Rules of Civil Procedure, R.R.O.
1990, REG 194 (the “Rules”) and granted the Receivership Order over the Respondent’s

properties in the Respondent’s absence.

However, it is now known that the order for substituted service should not have been granted

as the Applicant, who had an elevated duty on what was effectively an ex parte application to



1.

12.

13.

14.

provide all evidence to the Court relevant to the matter, withheld key information from the

Court.

In particular, the Applicant withheld that it knew the Respondent had counsel who should have
been served (but were not), and the Applicant knew that their attempts at personal service
directly on the Respondent were ineffective because the target of their service, Mr. Joseph
Chetti (Mr. “Chetti”), sole director and officer of the Respondent and alleged guarantor, was
hospitalized and otherwise unlikely to have received actual notice and unlikely to have been

able to respond.

For over a year preceding the Receivership Order, the Applicant and Mr. Chetti were engaged
in active, contentious litigation in another matter bearing Court file number CVC-24-
00725570-00CL (the “Woodington Proceeding”), in which counsel acting for the
Respondent, Blaney McMurtry LLP (“Blaney McMurtry”), represented Mr. Chetti in his

personal capacity, and 502, among others in such proceeding.

In the Woodington Proceeding, the 5 Line Property was a subject of negotiation in which the

Respondent participated extensively.

In addition, Mr. Chetti allegedly provided a personal guarantee, in respect of the Applicant’s

5Th

loan to the 5" Line Property. Blaney McMurtry acted as counsel for the Respondent and Mr.

Chetti with respect to Mr. Chetti’s alleged guarantee.



15.

16.

17.

18.

19.

20.

10

The Applicant purported to serve Mr. Chetti personally with respect to his guarantee in this
proceeding as well, but did not serve Blaney McMurtry. No order of substituted service was

granted by the Court with respect to the non-service of Mr. Chetti personally.

In May 2025, Mr. Chetti was diagnosed with lung cancer and hospitalized and entered an
aggressive but ultimately unsuccessful course of treatment. This was known to the Applicant
at all material times in this action. It was also known to this Court, although not in this matter,

and was referenced in an endorsement by Justice Black in the Woodington Proceeding.

Mr. Chetti’s illness made him unavailable for cross examination in person, which was to occur
on or about June 25, 2025, in the Woodington proceedings in which the Applicant was to be

personally examined as well.

Mr. Chetti succumbed to his illness and died on September 6, 2025.

The Applicant knew that, starting in June, the Woodington matter was being dealt with by Mr.
John Chetti (“Mr. John Chetti”’), Mr. Chetti’s son, but the Applicant made no effort to serve

Mr. John Chetti either.

Ms. Frances Chetti, Mr. Chetti’s wife, was not served in this matter.



21.

22.

23.

24.

25.

26.

11

It is also the case that Mr. Chetti and the Applicant were long time associates who ordinarily
communicated informally by text and telephone. The Applicant would have had no difficulty
reaching Mr. Chetti directly had he genuinely wanted to do so. There is no evidence that he
did so, however.

It is also the case that Mr. Chetti was a sophisticated investor and land developer. He had access
to counsel and was not shy to assert his rights and contest a receivership application or other

proceeding.

Mr. Chetti contested the Woodington proceeding for over a year and, with the help of Blaney
McMurtry as his counsel, successfully negotiated a resolution in which a receiver was not

appointed and the subject lands in that case were offered for sale under an agreed to protocol.

There are no reasons to suspect that if Mr. Chetti had effective notice of these proceedings and

was capable, he would not have adopted the same course of action in these proceedings.

None of this was brought to the attention of the Court or of the Applicant’s counsel on August
5,2025. Instead, it appears that the Applicant, the affiant and directing mind of this application,
deliberately withheld information about the engagement of Blaney McMurtry and the inability

and illness of Mr. Chetti from this Court.

The narrative advanced by the Applicant to explain the absence of the Respondent from these

proceeding was to suggest evasion of service, which was disingenuous.



27.

28.

29.

30.
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The Applicants have a duty to act in good faith in accordance with the provisions of common
law and the provisions of section 4.2 (1) of the BIA. Deliberately withholding relevant
information from the Court in order to enforce security without a response from the debtor

offends this duty.

On or about September 11, 2025, members of the Chetti family first became aware of the
Receivership Order and promptly forwarded it to Blaney McMurtry, who first reached the
counsel of the Applicant to explore consensual resolution, and when those efforts were
unsuccessful, Blaney McMurtry immediately sought an urgent case conference to arrange a
motion to set aside the Receivership Order on the basis that it had proceeded against the

Respondent without proper notice.

Counsel advised the Applicant that substantial costs would be incurred in they forced the

Respondents to bring this motion.

Rules 37.14(1)(a), 59.06(2)(a), and sections 4.2(1) and 243 of the BIA, and section 101 of the

CJA, and the Court’s inherent jurisdiction, for an order setting aside the Receivership Order.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

31.

The Affidavit of John Chetti and exhibits thereto, sworn October 15, 2025.
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32. Such further and other evidence as counsel may advise and this Honourable Court may permit.

Date: October 15, 2025

To:

SERVICE LIST

BLANEY MCMURTRY LLP
Lawyers

2 Queen Street East, Suite 1500
Toronto, ON, M5C 3G5

David T. Ullmann (LSO #423571)
Tel:  (416) 596-4289
Email: dullmann@blaney.com

Georges Melkon (LSO #89454A)
Tel: (416) 593-3935
Email: gmelkon@blaney.com

Counsel for 5021647 Ontario Inc,
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Applicant
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Lawyers
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David T. Ullmann (LSO #423571)
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Georges Melkon (LSO #89454A)
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Court File No. CV-25-00744606-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0.1990 C. C.43, AS AMENDED

BETWEEN:
MELVYN EISEN
Applicant
-and -
5021647 ONTARIO INC.
Respondent
AFFIDAVIT OF SERVICE

I, Ariyana Botejue, of the City of Toronto, in the Province of Ontario, AFFIRM AND
SAY:

1. I am an assistant with the law firm of Blaney McMurtry LLP, counsel to 5021647 Ontario
Inc. (the “Respondent”), and as such, I have knowledge of the matters herein deposed.

2. On October 15, 2025, at 3:45p.m., I served by email on the service list a copy of the
Respondent’s redacted motion record for the motion to set-aside the receivership, which was to be
heard on December 2", 2025.

3. Due to the postal strike by Canada Post, on October 16™, 2025, 1 affected service by courier
a copy of the Respondent’s motion record on the below-noted parties of the service list without an
email address:

BARRY SNAPER
78 Windermere Crescent
Richmond Hill, ON, L4C 6Y9
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BARRY SNAPER
7018 4th Line
New Tecumseth, ON, LOG 1WO0

THE CORPORATION OF THE TOWN OF
NEW TECUMSETH

c/o Pamela Childs

24 Tupper Street West

Alliston, ON, L9R 1H2

4. Collectively attached hereto and marked as Exhibit “A” are the above-noted proofs of
service.

AFFIRMED REMOTELY BEFORE ME
by Ariyana Botejue at the City of Toronto, in
the Province of Ontario, this 13" day of
November 2025, in accordance with O. Reg.
431/20,  Administering  or  Declaration
Remotely.

LB L

Commissioner for Taking Affidavits ARIYANA BOTEJUE
DAVID T. ULLMANN
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This is Exhibit “A” referred to in the Affidavit of Service of Ariyana Botejue
affirmed at the City of Toronto, in the Province of Ontario, this 13" day of
November 2025 in accordance with O. Reg. 431/20, Administering or Declaration
Remotely

B L

Commissioner for Taking Affidavits (or as may be)

DAVID T. ULLMANN
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From: Michael Hendriks <mhendriks@blaney.com>
Sent: Monday, October 20, 2025 2:44 PM

To: Ariyana Botejue <ABotejue@blaney.com>
Subject: Courier Confirmation

DELIVERED
Friday2025-10-17 at 3:49 PM.

Signed for by: Signature not required
Obtain proof of delivery

DELIVERY STATUS

Delivered
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GPS delivery location
Report missing package

ADD YOUR EMAIL TO STAY UPDATED ON THIS SHIPMENT
GET UPDATES

MORE OPTIONS

TRACKING ID

885234932510

FROM

Blaney McMurtry

JAN GOOD

2 Queen St. East Suite 1500
Toronto, ON CA M5C3G7
4165937221

Label Created
2025-10-16 11:17 AM.

WE HAVE YOUR PACKAGE
TORONTO, ON
2025-10-16 5:17 PM.

ON THE WAY
BARRIE, ON
2025-10-17 8:00 AM.

OUT FOR DELIVERY
BARRIE, ON
2025-10-17 8:14 AM.

DELIVERED

BARRY SNAPER

7018 4TH LINE

NEW TECUMSETH, ON CA LOG1WO
0000000000

Delivered
2025-10-17 at 3:49 PM.
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Applicant
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Respondent

ONTARIO
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REDACTED FOR PRIVILEGE

From: David T. Ullmann

To: David P. Preger
Subject: checking in
Date: October 27, 2025 4:12:00 PM
Attachments: image001.png
image002.png
image003.png
image004.png
image005.png
image007.png
image009.png
image011.png

25

Without Prejudice

| notice we have not yet seen your materials which were due on Friday. | am not going to get too rigid
about that for lots of reasons, but | wondered if perhaps you are delayed because you are speaking to
your client and rethinking this matter?

David

David T. Ullmann
Partner

416-596-4289 || _|416-594-2437

This communication is intended only for the party to whom it is addressed, and may contain information
which is privileged or confidential. Any other delivery, distribution, copying or disclosure is strictly
prohibited and is not a waiver of privilege or confidentiality. If you have received this telecommunication
in error, please notify the sender immediately by return electronic mail and destroy the message.
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From: David T. Ullmann

To: David P. Preger
Cc: Blair G. McRadu
Subject: RE: checking in
Date: November 3, 2025 8:59:00 AM
Attachments: image010.png
image011.png
image012.png
image013.png
image014.png
image015.png
image016.png
image017.png
image018.png
image001.png
image002.png
image003.png

Good Morning David,

| have not seen your materials and | just want to make sure | had not missed them. If it is the case that
you have not served them, | am afraid | may have to suggest a revision to our schedule as | do not think
the December 2 date is viable any longer. | am seeking instructions.

In the meanwhile, | remain optimistic that the reason for the absence of your materials is that your client
has instead decided to pursue my without prejudice suggestion from October 27, which | remain prepared
to discuss.

David

David T. Ullmann
Partner

416-596-4289 || |416-594-2437
From: David P. Preger <DPreger@dickinson-wright.com>
Sent: Monday, October 27, 2025 4:16 PM
To: David T. Ullmann <DUllmann@blaney.com>
Cc: Blair G. McRadu <BMcRadu@dickinson-wright.com>
Subject: RE: checking in

David, | believe your materials were due on a Friday but not delivered until the following
Wednesday. In any event, | will get back you on the offer and am working to get my material to you
by the middle of this week.

David P. Preger
Partner
0:416-646-4606

DPreger@dickinsonwright.com

199 Bay Street, Suite 2200, Commerce Court West
Toronto ON, M5L 1G4
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From: David T. Ullmann

To: David Preger (dpreger@dickinsonwright.com)
Cc: Georges Melkon

Subject: New Dates?

Date: November 6, 2025 4:22:00 PM

Attachments: image001.png
image002.png
image003.png
image004.png
image005.png
image007.png
image009.png
image011.png

David,

| remain surprised that we have not heard from you. Your materials will be two weeks late as of tomorrow
and you did not respond to my email from this Monday. Clearly the December 2"d date is no longer
viable. Can you please advise how you would like to proceed? It would seem to me that we should return
to court next week for a case conference before Justice Deitrich to set a new schedule. | would be
available to do that on Wednesday next week. | am away from the office from now until Monday
afternoon.

David

David T. Ullmann

Partner

dullmann@blaney.com
416-596-4289 || | 416-594-2437
Blaney.com

This communication is intended only for the party to whom it is addressed, and may contain information
which is privileged or confidential. Any other delivery, distribution, copying or disclosure is strictly
prohibited and is not a waiver of privilege or confidentiality. If you have received this telecommunication
in error, please notify the sender immediately by return electronic mail and destroy the message.
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ONTARIO SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

COUNSEL/ENDORSEMENT SLIP

COURT FILE NO.: CV-25-00744606-00CL DATE: July 11, 2025

NO.ONLIST: 2

TITLE OF PROCEEDING: Eisen v. 5021647 Ontar1 olnc.
BEFORE: JUSTICE CONWAY

PARTICIPANT INFORMATION

For Plaintiff; Applicant, Moving Party:

:Name of Person Appearing Name of Party | Contact Info
Blair G. McRadu Lawyers for the Appli ant Bmeradu@dickinsonwriglt-com
Davi dP. Preger Dpreger@dickinsonwright.com

For Defendant, Respondent, Responding Party:

| Name of Person Appearing | Name of Party Contact Info

For Other, Self-Represented:

! Name of Person Appearing | Name of Party Contact Info

ENDORSEMENT OF JUSTICE CONWAY:

[1] The Applicant seeks the appointment of a receiver over certain properties owned by the
Respondent. No one attended for the Respondent. I inquired about service. While the
Application Record has been emailed to the principal of the Respondent, counsel

discovered that 1t has not been properly served on the Respondent in accordance with the
Rules.



[2]
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I am adjourning this matter to August 5, 2025 at 10:30 a.m. (any judge, confirmed with
the Commercial List office). Today’s hearing was set for 90 minutes but counsel expects
that it will be unopposed on the return date. I am therefore setting the hearing for 30
minutes only. If it is going to be opposed, counsel shall vacate the August 5™ date and
arrange a scheduling appointment through the Commercial List office to set a timetable
and new date.
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