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NOTICE OF APPEAL 

THE INTERESTED PARTY, JEREEMY TAN ("Interested Party" or 

"Appellant") APPEALS to the Court of Appeal from the Order of Justice Dietrich dated August 

27, 2020, made at Toronto. 

THE APPELLANT ASKS that the Order be set aside and an Order be granted as 

follows: 

1. Directions that the appointed Receiver, Rosen Goldberg Inc., complete the

agreement of purchase and sale between the Debtor, Elite Homes Inc., and the Appellant, Yong 

Yeow (Jereemy) Tan, for the sale of the property known municipally as 180 Mateo Place (the 

"Property"); 
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2. That the costs of the appeal be awarded to the appellant;

3. Such further and other relief, including a compensation order, if appropriate, as to

this Honourable Court may seem just; and 

4. Such further and other relief as necessary to ensure that this appeal is not rendered

nugatory. 

THE GROUNDS OF APPEAL are as follows: 

1. The Order of Justice Conway, dated July 2, 2020, appointed Rosen Goldberg Inc.

(the "Receiver") as receiver of all the assets, undertakings and properties of the Debtors, 

Camilla Court Homes Inc. and Elite Homes Inc. (the "Receivership Order"). Paragraph 3(c) of 

the Receivership Order empowered and authorized the Receiver to disclaim, in the future, 

agreements of purchase and sale entered into by the Debtors, where the Receiver considers it 

necessary or desirable. No order approving any such disclaimer was made at that time. 

2. The appellant, Yong Yeow (Jereemy) Tan, is a purchaser in an agreement of

purchase and sale entered into by the Debtor, Elite Homes Inc., with respect to the Property (the 

"APS"). On August 21, 2020, the appellant, Yong Yeow (Jereemy) Tan, in conjunction with the 

Applicant (Respondent on Appeal) , C & K Mortgage Services Inc. (the "Mortgagee"), and the 

Receiver, brought a motion for directions before the Commercial List, to determine the parties' 

various rights in regard to the completion of the APS.   
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3. The motion judge erred in law in propounding a test that found Mr. Tan had a

limited right to relief on the motion for directions.  Her Honour equated the motion with Mr. 

Tan's limited right to seek a variation of the Receivership Order. Mr. Tan did not seek to vary the 

Receivership Order, but sought directions, at first instance, regarding the Receiver's decision that 

it was necessary and desirable to disclaim the APS.  

4. The motion judge further erred in law placing the onus on Mr. Tan to show that

disclaiming the APS would not be necessary or desirable. 

5. The motion judge further erred on the legal test for negating an exclusion clause

in an APS.  This led Her Honour to find that the Appellant had not established a proprietary 

interest in the lands and improvements at 180 Mateo Place.  The Vendor's failure to close 

crystallized on June 18, 2020, and at that point the Appellant's proprietary interest in the lands 

and improvements also crystallized (through the negation of an exclusion clause(s) contained in 

the APS).  The existence of a proprietary interest is a critical factor in assessing the equities on a 

disclaimer motion.  In failing to find a proprietary interest, Her Honour erred in law.  

6. The motion judge further erred in stating that the Receiver was appointed only

with respect to two properties of the Debtors. The Receiver was, in fact, appointed in respect of 

all of the assets of the debtors, but did not investigate those assets.  As a consequence of this 

error, the motion judge failed to appreciate the evidence showing that the Receiver 

misapprehended it's role and rushed into its decision to disclaim the APS, in breach of its 

fiduciary duties to all stakeholders in the receivership, including Mr. Tan. 
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7. The motion judge further erred in applying the factors to be considered when 

determining whether a disclaimer of a contract is appropriate. In particular, Her Honour erred in 

placing undue weight on the legal priorities, and in finding that continuing the APS would result 

in an unjustified preference to Mr. Tan. In fact, disclaiming the APS creates a significant and 

unjustified preference for the applicant mortgagee. 

8. The motion judge erred in principle and thereby erred in the exercise of the court's 

discretion with respect to the equities test that governed the matter.  

9. Such further and other grounds as counsel may advise, as it may submit in written 

argument or as this Court may permit. 

 

THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS:  

(a) Section 6(b) of the Courts of Justice Act R.S.O. 1990 c.C.43 

(b) Section 193(b) and (c) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c B-3 

(c) The order appealed from is final. 

(d) Leave to appeal is not required. 

8



-5-

September 17, 2020 STEVENSON WHELTON LLP 

Barristers 

15 Toronto Street 

Suite 200 

Toronto ON  M5C 2E3 

Richard Macklin 

Tel: 647-847-3822
rmacklin@swlawyers.ca

Wei Jiang (LSO # 77030Q) 

Tel: 647-245-2589 
wjiang@swlawyers.ca

Tel: 416-599-7900

Fax: 416-599-7910

Lawyers for Interested Party Jereemy Tan 

TO: DICKINSON WRIGHT LLP 

Barristers and Solicitors 

199 Bay Street 

Suite 2200 

Commerce Court 

Toronto ON  M5L 1G4 

David Preger 

Tel: 416-646-4608

Tel: 416-777-0101 

Fax: 416-865-1398 

Lawyers for the Applicant (Respondent in Appeal) 

AND TO: BLANEY MCMURTRY LLP 

2 Queen Street East 

Suite 1500 

Toronto, ON M5C 3G5 

Eric Golden 

Tel:   416-593-3927 

Tel:   416-593-1221 

Fax:  416-593-5437 

Lawyers for the Receiver, Rosen Goldberg Inc. 

9



C & K MORTGAGE SERVICES INC. -and- CAMILLA COURT HOMES INC. and others 

Applicant (Respondent in Appeal) Respondents 

Court of Appeal File No. M51800 

Ontario Superior Court File No. CV-20-00643021-00CL 

COURT OF APPEAL FOR ONTARIO 

PROCEEDING COMMENCED AT TORONTO 

NOTICE OF APPEAL

STEVENSON WHELTON LLP 

Barristers 

15 Toronto Street 

Suite 200 

Toronto ON  M5C 2E3 

Richard Macklin (LSO # 34361S) 
rmacklin@swlawyers.ca 

Wei Jiang (LSO # 77030Q) 
wjiang@swlawyers.ca

Tel: 416-599-7900 

Fax: 416-599-7910 

Lawyers for interested party Jereemy Tan 

10



11



12



13



14



CITATION: C & K Mortgage Services Inc. v. Camilla Court Homes Inc., 2020 ONSC 5071 

  COURT FILE NO.: CV-20-00643021-00CL 

DATE: 20200827 

SUPERIOR COURT OF JUSTICE - ONTARIO 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 

R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE ACT, 

R.S.O. 1990 C. C.43, AS AMENDED AND SECTION 68 OF THE CONSTRUCTION ACT, 

R.S.O. 1990, C. 30 

RE: C & K MORTGAGE SERVICES INC., Applicant 

AND: 

CAMILLA COURT HOMES INC. and ELITE HOMES INC., Respondents 

BEFORE: Dietrich J. 

COUNSEL: Richard Macklin and Yolanda Song, for the Moving Party Yong Yeow (Jereemy) 

Tan 

David P. Preger and David Z. Seifer, for the Applicant 

Eric Golden, for the Receiver, Rosen Goldberg Inc.  

HEARD: August 21, 2020 

ENDORSEMENT 

[1] Yong Yeow (Jereemy) Tan and his wife Melissa, a Canadian citizen, live in Ho Chi Min

City, Vietnam. When Mr. Tan retired from his employment in logistics, Melissa and he decided to

use his savings and retirement bonus to purchase a residence in the City of Mississauga, Canada,

where they would live. There, they would be closer to Melissa’s family and Mr. Tan would work

as a logistics consultant.

[2] On February 12, 2020, Mr. Tan entered into an agreement of purchase and sale (the “APS”)

with the Respondent Elite Homes Inc. (“Elite Homes”) to purchase a residential unit within a

condominium project, municipally known as 180 Mateo Place, Mississauga, Ontario (the “Mateo

Property”). In accordance with the APS, Mr. Tan paid a deposit of $500,000, $100,000 of which

he paid to the real estate broker, in trust, and $400,000 of which he paid directly to Elite Homes.

[3] Prior to the parties entering into the APS, the applicant/responding party C & K Mortgage

Services Inc. carrying on business as Rescom (the “Applicant”), had made a loan to the

Respondents Elite Homes and Camilla Court Homes Inc. (“Camilla Court”). The loan was secured
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by a first mortgage against the Mateo Property and other properties included in the condominium 

project, of which Camilla Court was the registered owner. 

[4] When the Mateo Property was close to completion, on or about June 10, 2020, the principal 

of Elite Homes, Junaid Sudiq, advised the Applicant that the Respondents would be seeking a 

discharge of the Applicant’s first charge on the Mateo Property to complete the sale to Mr. Tan. 

Mr. Sudiq also advised the Applicant that the proceeds from the sale of the Mateo Property would 

not be sufficient to obtain a discharge in accordance with the terms of the loan because the 

Respondents had used Mr. Tan’s $400,000 deposit to fund ongoing construction and development 

activity and they had no funds to it.  

[5] The Applicant then applied to this court to have a receiver appointed. On July 2, 2020, 

Justice Conway appointed Rosen Goldberg Inc. (the “Receiver”) as receiver over the Mateo 

Property and one other property in the condominium project. At that time, the Applicant’s loan 

had been in financial arrears since May 15, 2020. 

[6] Once the Receiver was appointed, Elite Homes could not close the sale pursuant to the 

APS. The Receiver decided to disclaim the APS. 

[7] Mr. Tan brings this motion for an order directing the Receiver to refrain from disclaiming 

the APS and, instead, to complete it. Mr. Tan asks the court to find that he has an equitable or 

proprietary interest in the Mateo Property equal to the $500,000 paid as a deposit.  

[8] For the reasons that follow, I decline to grant the relief sought. In weighing the equities, I 

find that the Receiver has not breached its fiduciary duty in its decision to disclaim the APS.  

Issue 

[9] The issue in this matter is whether Mr. Tan has an interest in the Mateo Property that should 

subordinate the interest of the Applicant first mortgagee.  

Background Facts 

[10] Pursuant to a commitment letter dated October 6, 2018, the Applicant advanced a secured 

loan in the principal amount of $4,550,000 to the Respondents. As security for the loan, the 

Applicant obtained a first charge against the Mateo Property and other properties in the 

condominium project. A second mortgage and a number of construction lien claims were 

subsequently registered on title to the Mateo Property. 

[11] Pursuant to the secured loan agreement, the Applicant agreed to provide partial discharges 

of the loan for individual house sales provided that it received 100 percent of the net proceeds of 

sale, less the borrower’s real estate commission, legal fees and HST, but not less than $1,750,000 

per house. 

[12] Prior to executing the APS, Mr. Tan retained a lawyer, Stephen Poquiz, to review it.  
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[13] Paragraph 41 of Schedule “A” to the APS provides that the APS “shall be, and is hereby, 

subordinate to and postponed to any mortgage(s) arranged by the Vendor and any advances made 

thereunder from time to time or liabilities secured thereunder …” 

[14] The closing of Mr. Tan’s purchase was set to take place on April 30, 2020, when the 

balance of the purchase price of $1,758,000 would be due. The closing date was extended to June 

26, 2020. 

[15] Because the Respondents had used Mr. Tan’s $400,000 deposit to fund ongoing 

construction and development activity, the net sale proceeds of sale for the Mateo Property would 

be less than the amount required under the loan agreement. Prior to the scheduled closing date, the 

Applicant declined to grant a partial discharge of the mortgage and ceased to make any further 

advances on its loan to the Respondents. 

[16] Mr. Poquiz represented Mr. Tan at both the June 18, 2020 hearing of the Applicant’s 

application for the appointment of the Receiver, which was adjourned at his request, and the July 

2, 2020 hearing at which the Receiver was appointed. Mr. Tan did not apply to vary or appeal the 

Receivership Order. 

[17] Following its appointment, the Receiver advised Mr. Tan of its intention to disclaim the 

APS. The Receiver confirmed that Mr. Tan could make an offer on the Mateo Property, and 

compete with any other purchaser, but that he would not receive any credit for his deposit. 

[18] If the Receiver disclaims the APS, Mr. Tan would lose at least $300,000 of his deposit. He 

will likely recoup $100,000 through the Tarion Corporation; and he could likely recover an 

additional $100,000 of the deposit if he releases all claims against the realtors and Elite Homes.   

Positions of the Parties 

[19] Mr. Tan asserts that a court-appointed receiver, as an officer of the court, owes a fiduciary 

duty to act in the best interests of all stakeholders in the debtors’ estate and must not favour the 

interests of a secured creditor over others. Mr. Tan further submits that a court-appointed receiver 

does not have unlimited authority to disclaim contracts entered into by the debtor prior to the 

receivership, and that, in the case of Mr. Tan’s APS, a disclaimer would be a breach of the 

Receiver’s fiduciary duties. 

[20] Mr. Tan also asserts that he has a proprietary or equitable interest in the Mateo Property to 

the extent of his $500,000 deposit. Accordingly, he asserts that the Applicant should complete the 

APS by conveying the Mateo Property to Mr. Tan for the difference between the purchase price 

agreed to in the APS and the deposit he paid. He further asserts that the equities weigh in favour 

of completing the APS and that the Applicant’s legal priority is but one consideration in the 

decision to disclaim a contract. 

[21] Mr. Tan submits that the Receiver should not be permitted to disclaim the APS because: a) 

it is grossly unfair and would cause significant financial hardship to Mr. Tan; and b) completing 
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the APS would not be onerous or commercially unreasonable, and it would not create a significant 

preference in favour of Mr. Tan. 

[22] The Applicant asserts that if the Receiver is directed to complete the APS, its priority under 

the first mortgage will be subordinated to the APS, which is contrary to both the terms of the APS 

and the Receivership Order.  

[23] The Applicant submits that such a direction would mean that no lender of funds for the 

construction of residential housing could rely on its registered priority pursuant to the Land Titles 

Act or protect itself from a buyer (with whom it would have no privity of contract) who signs an 

agreement of purchase and sale with the lender’s mortgagor after the mortgage is registered.  

[24] The Applicant also asserts that Mr. Tan’s motion is a collateral attack on the Receivership 

Order, which Mr. Tan did not appeal. 

[25] The Receiver submits that the $400,000 paid by Mr. Tan to Elite Homes is not a deposit, 

but an unsecured loan to a builder.  

[26] The Receiver further submits that Mr. Tan was advised by counsel regarding the APS, 

which makes specific reference to the possibility of a mortgage against the Mateo Property. The 

Receiver adds that there is no evidence that Mr. Tan was unaware of the Applicant’s mortgage 

when he made the $400,000 payment to Elite Homes, or that he was unaware of the risks or 

consequences of such action. The Receiver asserts that it was the Receiver that was unaware of 

Mr. Tan’s $400,000 payment to Elite Homes until the Respondents requested a partial discharge 

of the mortgage to permit a conveyance to Mr. Tan.  

Law 

Land Titles Act, R.S.O. 1990, c. L.5 (the “Land Titles Act”) 

[27] Section 93 of the Land Titles Act provides as follows: 

93 (1) A registered owner may in the prescribed manner charge the land 

with the payment at an appointed time of any principal sum of money either 

with or without interest or as security for any other purpose and with or 

without a power of sale.   

Statement of principal 

(2) A charge that secures the payment of money shall state the amount of 

the principal sum that it secures. 

Effect of charge when registered 

(3) The charge, when registered, confers upon the chargee a charge upon 

the interest of the chargor as appearing in the register subject to the 

18



encumbrances and qualifications to which the chargor’s interest is subject, 

but free from any unregistered interest in the land.   

Receivership Order 

[28] The Receivership Order includes the following provisions:

Paragraph 3(c) provides as follows:

3. THIS COURT ORDERS that the Receiver is hereby empowered and

authorized, but not obligated, to act at once in respect of the Property and, without

in any way limiting the generality of the foregoing, the Receiver is hereby expressly

empowered and authorized to do any of the following where the Receiver considers

it necessary or desirable:

… 

(c) to manage, operate, and carry on the business of the Debtors, including

the powers to enter into any agreements, incur any obligations in the

ordinary course of business, cease to carry on all or any part of the

business, or disclaim or cease to perform any contracts of the Debtors,

including, without limitation, agreements of purchase and sale entered

into by the Debtors with respect to the Property [emphasis added];

Paragraph 34 provides as follows: 

34. THIS COURT DECLARES that the Applicant’s security over the Property

ranks in priority to the interests, if any, of the purchasers under the agreement of

purchase and sale between Elite Homes Inc. and Yong Yeow Tan, aka Jeremy (sic)

Tan dated February 11, 2020, and the agreement of purchase and sale between Elite

Homes Inc. and Sukhdeep Sandhu dated December 13, 2019.

Analysis 

Mr. Tan’s challenge to the Receivership Order 

[29] The Receivership Order, at paragraph 3(c), specifically authorizes the Receiver to

“disclaim or cease to perform any contracts of the Debtors, including, without limitation,

agreements of purchase and sale entered into by the Debtors with respect to the Property.”

[30] Mr. Tan argues that the order permitting disclaimer was not appropriate on the application

for the appointment of a receiver, and that the mortgagee did not seek this order on its application.

I disagree. The record shows that Justice Conway, in making the Receiver Order, was well aware

of Mr. Tan’s concern and the real possibility that his APS would be disclaimed. Mr. Tan’s counsel

was present and made submissions at the hearing. Justice Conway’s endorsement dated July 2,

2020 reflects Mr. Tan’s concerns: “Overall, I consider it just and convenient for a receiver to be

19



appointed to take possession and control of the properties, finance the remaining construction as 

necessary and then market and sell the properties, all taking into account the interests of the various 

stakeholders. While I am sympathetic to the concerns of the purchasers, unfortunately they are 

caught in a situation created by the respondent who independently used the deposit money to fund 

the construction.” Mr. Tan did not take any steps to appeal the Receivership Order. Because Mr. 

Tan was represented at the hearing of the application, his ability to seek a variation of the order is 

limited: Textron Financial Canada Limited v. Beta Limitée, 2007 CanLII 30473 at para. 89.   

Equitable Interest 

[31] Mr. Tan and the Applicant disagree on whether Mr. Tan has a proprietary or equitable

interest in the Mateo Property. The Applicant asserts that he does not, and that the Applicant, as

first mortgagee, has a legal priority to which any interest Mr. Tan may have in the Mateo Property

is subordinate.

[32] Mr. Tan relies on the case of Armadale Properties Ltd. v. 700 King Street (1997) Ltd., 2001

Can LII 28461 (ON SC) in support of his claim for an equitable interest. In Armadale, a

construction lien trustee/trustee in bankruptcy sought guidance on whether it should perform an

agreement of purchase and sale where the estate would receive no benefit. The purchaser, Mr.

Goldschlager, had entered into an agreement of purchase and sale with the vendor/bankrupt 700

King Street (1997) Ltd. (“700 King”) to purchase a condominium unit. The purchaser paid the

entire purchase price, in three instalments, by way of deposit, to a personal company of the sole

officer and director of 700 King. Mr. Goldschlager then moved into the unit and made $80,000

worth of improvements to the unit at his own expense. The transfer date for the unit was scheduled

and postponed, but never took place. Receivership and bankruptcy followed. The trustee

discovered that the entire purchase price for Mr. Goldschlager’s condominium unit had been paid

to the officer/director’s personal company and 700 King had received none of these proceeds.

[33] In directing the trustee to use its construction lien powers to convey clear title to Mr.

Goldschlager, Justice Lax held that the trustee could not disclaim the agreement of purchase and

sale. A disclaimer was not appropriate because the trustee could only succeed to the rights of the

bankrupt, and the trustee could not terminate property rights that had passed under an agreement

of purchase and sale prior to the bankruptcy. Justice Lax found that the equitable interest in

property under Mr. Goldschlager’s agreement of purchase and sale had indeed passed prior to the

bankruptcy because Mr. Goldschlager had paid the full purchase price and could have enforced

the transfer of title by way of specific performance. The property had been validly conveyed but

for the delivery of a deed: see para. 12. It is also noteworthy that, unlike in the case of Mr. Tan’s

APS, in Armadale, there was no reference to a contractual provision negating Mr. Goldschlager’s

interest in land or subordinating it to the mortgagee’s interest.

[34] At the outset of her reasons, Justice Lax acknowledges that the facts of the Armadale case

are “unique.” I agree and also find that they are distinguishable from the case at bar. Unlike Mr.

Goldschlager, Mr. Tan did not pay the entire amount owing under the agreement of purchase and

sale, with the result that he could have, at any time prior to the receivership, enforced the transfer

of title by way of specific performance. For Mr. Tan, there was no valid conveyance of the Mateo
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Property to him but for the delivery of a deed. In Armadale, Mr. Goldschlager had an equitable 

interest in the whole of the property prior to the bankruptcy. The bankrupt had an obligation to 

convey title to Mr. Goldschlager prior to the bankruptcy. The trustee stood in the shoes of the 

bankrupt and took on the obligation to deliver the deed in recognition of Mr. Goldschlager’s 

equitable interest in the whole of the property. 

[35] Mr. Tan argues that notwithstanding that he does not have an equitable interest in the

whole of the Mateo Property, the $500,000 deposit payment creates an equitable interest that

should be elevated above the secured interest of the Applicant based on the equities.

[36] Mr. Tan argues that according to the jurisprudence, disclaimer should only be permitted

where: a) the mortgagee will face an onerous burden or greater financial hardship than the

purchaser under the agreement of purchase and sale; or b) the purchaser paid less than fair market

value; or c) the purchaser has been repaid his deposit. Mr. Tan asserts that none of these

circumstances apply in this case.

[37] The Applicant submits that any equitable interest that Mr. Tan may have had is

extinguished by clause 27 of Schedule “A” to the APS, which provides as follows:

NO REGISTRATION 

27. The Purchaser acknowledges that this Purchase Agreement does

not create an interest in the Real Property and that until a Transfer/Deed of

Land is registered in favour of the Purchaser, he shall have no interest in

the Real Property. The Purchaser further covenants and agrees that he will

not register or cause or permit this Purchase Agreement to be registered on

title to the Land and that no reference to it, or notice of it or any caution or

any certificate of pending litigation, Purchaser’s lien or any other notice or

document of any type shall be registered on title whether or not the Vendor

is in default hereunder. In the event that the Purchaser creates any

encumbrance or makes any registration or causes or permits any

encumbrance or registration to be made on title to the Land on or before

Closing, any such action will constitute an event of default under this

Purchase Agreement and the provision of Section 30 shall apply.

[38] Further, the Applicant submits that, at clause 41 of Schedule “A” to the APS, Mr. Tan

agreed that the APS “shall be, and is hereby, subordinate to and postponed to any mortgage(s)

arranged by the Vendor and any advances made thereunder from time to time or liabilities secured

thereunder …”

[39] Mr. Tan argues that the Applicant cannot rely on clauses 27 and 41 because the APS was

terminated. In my view, Mr. Tan has not demonstrated that the APS was terminated. The record

shows that in an email exchange with Mr. Sudiq relating to the closing of the Mateo Property, Mr.

Sudiq stated that he was trying very hard to close the transaction. There is no evidence that either

the vendor or the purchaser took any step to terminate the APS. The receivership intervened and

now the Receiver plans to disclaim the APS while Mr. Tan seeks to have it completed. Mr. Tan’s

position is supportive of the existence of the APS.
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[40] Mr. Tan relies on McGrath v. B.G. Schickedanz Homes Inc., [2000] O.J. No. 4161 in 

support of his position that a vendor, who unilaterally terminates an agreement, cannot rely on a 

clause in that agreement inserted for the protection of the vendor. However, in McGrath, it was 

clear that the vendor chose to treat the purchaser’s alleged breaches of the Agreement as conduct 

constituting repudiation of the Agreement entitling the vendor to accept that repudiation and 

terminate the contract. Regarding the APS, there is no evidence of conduct constituting repudiation 

and no evidence that either party accepted the repudiation and terminated the APS. Further, in the 

case at bar, it is not the vendor but, rather, the Applicant who seeks to rely on the APS. 

[41] The Applicant asserts that clauses 27 and 41 of Schedule “A”, which remain in effect, are 

determinative of the Applicant’s priority and that Mr. Tan was aware of these provisions at the 

time he entered into the APS. He had retained legal counsel to advise him on the APS before he 

signed it. 

[42] In addition to confirmation of the Applicant’s priority in the APS, paragraph 34 of the 

Receivership Order specifically provides that: “the Applicant’s security over the Property ranks in 

priority to the interests, if any, of the purchasers under the agreement of purchase and sale between 

Elite Homes Inc. and Yong Yeow Tan, aka Jeremy (sic) Tan dated February 11, 2020, and the 

agreement of purchase and sale between Elite Homes and Sukhdeep Sandhu dated December 13, 

2019.” This declaration is consistent with s. 93(3) of the Land Titles Act. 

[43] Mr. Tan further argues that Justice Conway’s endorsement is clear that the Receiver is to 

take into account the interests of all the various stakeholders. He asserts that the Receiver did not. 

Instead, he alleges that it rushed into its decision to disclaim the APS without undertaking 

sufficient research into the Respondents’ assets.  I do not accept this allegation. The Receivership 

Order covered only the Mateo Property and one other property, thus limiting the scope of the 

Receiver’s research into the Respondents’ assets. Further, the Receiver was aware that even if 

there were sufficient assets to pay the Applicant in full (which is not the case), there was another 

secured creditor and a number of construction lien claimants who also had registered claims on 

title to the Mateo Property. Based on the record, there is little doubt that the Receiver’s marketing 

and selling the Mateo Property would yield a higher recovery for the estate than would be the case 

if the APS were completed and Mr. Tan were given full credit for the $500,000 deposit. 

[44] Mr. Tan also asserts that a disclaimer of the APS is unfair because it benefits the Applicant 

only at Mr. Tan’s expense. He further asserts that the loss to him on a disclaimer is disproportionate 

to the loss to the Applicant if the Receiver completes the APS. I disagree with this reasoning. If 

the Applicant does not disclaim, but completes, the APS, Mr. Tan alone would benefit, at the 

expense of the Applicant whose interest in the property is secured. Mr. Tan would enjoy a 

preference and the Applicant would be subordinated by the shortfall in the deposit plus any 

incremental amount above the agreed upon purchase price that the Receiver might realize in the 

market. All of the equity in the Mateo Property is charged by the first mortgage. According to the 

First Report of the Receiver, dated August 17, 2020, filed in this motion, the Receiver has also 

incurred approximately $40,000 in expenses for work required to market the Mateo Property for 

sale. Mr. Tan appears to be asking this court to resolve one inequity by creating another.  
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[45] I find that Mr. Tan has not met his burden to prove that the Receiver should prefer Mr. Tan 

over the secured creditor. The equities do not justify the subordination of the Applicant’s legal 

priority. Such subordination is contrary to the terms of the APS and the Receivership Order. 

[46] I accept that Mr. Tan is a victim of the improper use of the $400,000 deposit he paid directly 

to Elite Homes in the belief that this payment would expedite the construction of the Mateo 

Property. However, the Applicant in no way participated in Mr. Tan’s decision to make the 

improvident payment and was unaware that such payment had been made until Elite Homes 

requested a partial discharge of the mortgage to permit a conveyance of the Mateo Property to Mr. 

Tan. I find that there is no basis in equity or in law that would permit this court to visit the 

consequences of Mr. Tan’s unfortunate decision on the Applicant secured lender. 

[47] This conclusion is consistent with leading jurisprudence. See, for example, Forjay 

Management Ltd. v. 0981478 B.C. Ltd., 2018 BCSC 527. In Forjay, Justice Fitzpatrick ordered 

the receiver to disclaim agreements of purchase and sale and to remarket the subject residential 

units free of the buyers’ interests. Justice Fitzpatrick found that the mortgagee had legal priority 

over the position of the buyers by virtue of a contractual provision in each buyer’s agreement, 

similar to the provision found in Mr. Tan’s APS, negating any interest in land. Justice Fitzpatrick 

also found that the buyers’ interests were grounded in contract and that no equitable interests arose 

in any of the units. 

[48]  In Third Eye Capital Corporation v. Resources Dianor Inc./Dianor Resources Inc., 2019 

ONCA 508, the Court of Appeal for Ontario held, at para. 109, that in considering whether an 

interest in land should be extinguished, a court should consider: (1) the nature of the interest in 

land; and (2) whether the interest holder has consented to the vesting out of their interest either in 

the insolvency process itself or in agreements reached prior to the insolvency. The Court of Appeal 

also held that if these factors prove to be ambiguous or inconclusive, the court may then engage in 

a consideration of the equities to determine if a vesting order is appropriate in the particular 

circumstances of the case. 

[49] In Firm Capital Mortgage Fund Inc. v. 2012241 Ontario Ltd., Justice Morawetz (as he 

then was) gave effect to a subordination clause in an agreement very similar to clause 41 of 

Schedule “A” to the APS. In that case, five buyers of condominium units paid the balance of the 

purchase price owing under their agreements directly to the debtor. The receiver moved for 

authorization to market and sell the condominium property and terminate the existing agreements. 

Justice Morawetz held that the mortgagee had legal priority over the interests of the buyers. His 

Honour then considered the equities and found that they did not justify overriding the first 

mortgagee’s legal priority. His Honour observed that those purchasers whose deposits were not 

held in trust may have some remedy against the debtors or its advisors. Regarding those purchasers 

who paid the balance of their purchase price, notwithstanding the subordination clauses of their 

agreements, and the fact that they would not be receiving title at that time, Justice Morawetz 

observed that these purchasers ran the risk of losing those payments but may have recourse against 

other parties: paras. 27 and 31-38.   
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[50] Mr. Tan too ran a risk when he paid $400,000 directly to Elite Homes. It appears that he 

may have recourse against Tarion Corporation, and he may also have recourse against others as 

well. 

[51] On the evidence, I am satisfied that the Receiver did not breach its fiduciary duty to take 

into account the interests of the various stakeholders in the Respondents’ estate in its decision to 

disclaim the APS. In assessing whether a disclaimer of an agreement is appropriate, the priority of 

a secured interest registered under the Land Titles Act, while not determinative, weighs heavily. 

Disposition 

[52] The moving party’s motion is dismissed. 

Costs 

[53] The Applicant submitted a Bill of Costs and asserts that costs should follow the cause on 

the outcome of the motion. Its costs, on a partial indemnity basis, are $25,588.51, including HST 

and disbursements.  

[54] The Applicant submits that it should be entitled to the costs it seeks because the motion 

was unnecessary and a collateral attack on the Receivership Order. It further submits that the 

principles at issue are of significant importance to the residential construction lending industry. 

[55] Mr. Tan did not submit a Bill of Costs but submits that there should be no costs awarded 

on the motion. Alternatively, if costs are awarded against him, Mr. Tan submits that such costs 

should be nominal because he is already facing a potential loss of $300,000 to $400,000.  

[56] Having heard the submissions and considered the principles relating to costs set out in rule 

57.01 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, including the principle of indemnity, 

the amount of costs that Mr. Tan could reasonably expect to pay in relation to this motion, the 

complexity of the proceeding, and the importance of the issues, I fix the costs at $20,000, inclusive 

of HST and disbursements. This award is fair and reasonable in the circumstances of this case.  

 

 

 

 
Dietrich J. 

 

Date: August 27, 2020 
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   Court File No.  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE ACT, 
R.S.O. 1990 C. C.43, AS AMENDED AND SECTION 68 OF THE CONSTRUCTION ACT, 
R.S.O. 1990, C. C30  
 
B E T W E E N: 
 

C & K MORTGAGE SERVICES INC.  

Applicant 

- and - 

CAMILLA COURT HOMES INC. and ELITE HOMES INC. 
Respondents 

 
ENDORSEMENT 

 
 
 
From: Conway, Madam Justice Barbara (SCJ) <Barbara.Conway@scj-csj.ca>  
Sent: Thursday, June 18, 2020 4:31 PM 
To: Lisa S. Corne <LCorne@dickinson-wright.com>; David P. Preger <DPreger@dickinson-wright.com>; 
alireza@canadianchoicehs.ca; David Sazant <dsazant@bianchipresta.com>; Vanessa Candelma 
<vcandelma@pfaffleasing.com>; poquiz@poquizlaw.com; jdavies@alloway.net; marsa@giahilaw.com; 
kevin@urbanaddress.ca 
Cc: JUS-G-MAG-CSD-Toronto-SCJ Commercial List <MAG.CSD.To.SCJCom@ontario.ca> 
Subject: EXTERNAL: In the Matter of the Receivership Application (C&K Mortgage Investment Inc. v. 
Camilla Court Homes Inc. et al.) 
Importance: High 
 
Due to the COVID-19 crisis, I held a hearing on the above matter today by Zoom 
videoconference call. This hearing was held in accordance with: (a) the Consolidated Notice to 
the Profession, Litigants, Accused Persons, Public and the Media issued by Chief Justice 
Morawetz on May 13, 2020; and (b) the Changes to Commercial List operations in light of 
COVID-19 developed by the Commercial List judges in consultation with the Commercial List 
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Users Committee, as updated. The videoconference facilities were arranged by Dickinson 
Wright. The application materials were sent to me by email. 
 
This email constitutes my endorsement of today’s date and is to be placed in the court file. The 
participants on the videoconference call are listed in the attached counsel slip.  
 
This is an application to appoint a receiver for the two respondents. The respondents have just 
been served and have retained counsel, Mr. Davies. They wish to respond to the application and 
seek an adjournment to do so. I am prepared to grant a brief adjournment to July 2, 2020 at 10 
a.m. before me. I directed counsel to come up with terms of the adjournment and they have 
agreed on the following terms: 
 
Timetable: 
 
Responding material to be delivered by June 24; 
 
Reply if any, to be delivered by June 26; 
 
Cross-examinations, if any, by videoconference on June 29; 
 
Hearing at 10 am by videoconference on July 2, 2020 
 
On an interim basis: 
 
The Respondent shall not remove any items (other than construction equipment) from the 
mortgaged properties or cause damage to the mortgaged properties. 
 
The Respondent shall preserve the mortgaged properties and keep the mortgage properties 
locked when not in possession. 
 
The Respondent shall not allow any third parties to take possession of the mortgaged properties.  
  
 
The application is adjourned on those terms. 
 
I direct counsel for the Applicants to contact the Commercial List office to seek a file number for 
this application as soon as possible. 
 
 

 
Superior Court of Justice (Toronto) 
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                Court File No. CV-20-00643021-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 

ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE 

ACT, R.S.O. 1990 C. C.43, AS AMENDED AND SECTION 68 OF THE CONSTRUCTION 

ACT, R.S.O. 1990, C. C30  

 

 

THE HONOURABLE MADAM 

JUSTICE CONWAY 

) 

) 

) 

THURSDAY, THE  2nd                 

DAY OF JULY, 2020 

 

B E T W E E N: 

 

C & K MORTGAGE SERVICES INC.  

Applicant 

- and - 

 

CAMILLA COURT HOMES INC. and ELITE HOMES INC. 

 

Respondents 

ORDER 
(Appointing Receiver) 

 

THIS APPLICATION made by the Applicant for an Order appointing Rosen Goldberg 

Inc. as Receiver of the assets, property and undertakings of the Respondents acquired for, or used 

in relation to a business carried on by the Debtors, pursuant to section 243 of the Bankruptcy and 

Insolvency Act, RSC 1985, c.B-3 (the “BIA”) and section 101 of the Courts of Justice Act, 

R.S.O. 1990, c. C-43 (the “CJA”), and as Trustee pursuant to section 68 of the Construction Act, 

28



R.S.O. 1990, C. C30 (the “CA”), was heard this day by videoconference due to the COVID-19 

crisis. 

ON READING the Affidavit of Gary Gruneir sworn June 12, 2020 and the Exhibits 

thereto and on hearing the submissions of counsel for the Applicant, counsel for the Debtors, 

counsel for Via Trim & Doors Inc., counsel for Jeremy Tan, no one else on the service list 

appearing, although served as appears from the Affidavit of Service of Jennifer Samuels sworn 

June 15, 2020 and on reading the consent of Rosen Goldberg Inc. to act as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and 

Application Record is hereby abridged and validated so that this application is properly 

returnable today and hereby dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, Rosen Goldberg Inc. is hereby appointed as receiver, and as trustee pursuant to section 

68 of the CA (collectively, the “Receiver”), without security, of all of the assets, undertakings 

and properties of the Debtors acquired for, or used in relation to a business carried on by the 

Debtors, including the lands and premises legally described in Schedule “A” hereto, and all 

proceeds thereof (the “Property”). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 
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(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtors, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

disclaim or  cease to perform any contracts of the Debtors, including, 

without limitation,  agreements of purchase and sale entered into by the 

Debtors with respect to the Property ; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver’s powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtors or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtors and to exercise all remedies of the Debtors in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtors; 

(g) to settle, extend or compromise any indebtedness owing to the Debtors; 

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver’s name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order; 
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(i) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtors, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) with the approval of this Court, to sell, convey, transfer, lease or assign the 

Property or any part or parts thereof out of the ordinary course of business, 

and in each such case, notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required; 

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 

(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors; 
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(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtors, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtors;  

(q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtors may have; and 

(r) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being “Persons” and each being a “Person”) shall forthwith advise the 

Receiver of the existence of any Property in such Person’s possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver’s request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the “Records”) in 

that Person’s possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 
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nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 

7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 

upon application by the Receiver on at least two (2) days notice to such landlord and any such 

secured creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 
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8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtors or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any “eligible financial contract” as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business 

which the Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors 

from compliance with statutory or regulatory provisions relating to health, safety or the 

environment, (iii) prevent the filing of any registration to preserve or perfect a security interest, 

or (iv) prevent the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtors, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 
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the Debtors are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtors’ current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtors or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the “Post Receivership Accounts”) and the monies standing to the credit 

of such Post Receivership Accounts from time to time, net of any disbursements provided for 

herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any 

further Order of this Court.  

EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors’ behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 
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information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a “Sale”).  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtors, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, “Possession”) of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the “Environmental Legislation”), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver’s duties and powers under this Order, be deemed to be in Possession 

of any of the Property within the meaning of any Environmental Legislation, unless it is actually 

in possession.   
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LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER’S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver and counsel to the 

Applicant  shall be paid their reasonable fees and disbursements, in each case at their standard 

rates and charges unless otherwise ordered by the Court on the passing of accounts, and that the 

Receiver and counsel to the Receiver shall be entitled to and are hereby granted a charge (the 

“Receiver’s Charge”) on the Property, as security for such fees and disbursements, both before 

and after the making of this Order in respect of these proceedings, and that the Receiver’s 

Charge shall form a first charge on the Property in priority to all security interests, trusts, liens, 

charges and encumbrances, statutory or otherwise, in favour of any Person, but subject to 

sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.   

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 
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consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$250,000.00 (or such greater amount as this Court may by further Order authorize) at any time, 

at such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) 

as security for the payment of the monies borrowed, together with interest and charges thereon, 

in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule “B” hereto (the “Receiver’s Certificates”) for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver’s Certificates.  

SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 
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orders that a Case Website shall be established in accordance with the Protocol with the 

following URL: www.rosengoldberg.com/admin/companyview.php?company_id=56. 

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtors’ creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtors and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtors. 

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 
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proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that the Applicant shall have its costs of this application, up to 

and including entry and service of this Order, provided for by the terms of the Applicant’s 

security or, if not so provided by the Applicant’s security, then on a substantial indemnity basis 

to be paid by the Receiver from the Debtors’ estates with such priority and at such time as this 

Court may determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days’ notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

33. THIS COURT ORDERS that this Order is effective from today’s date and is not required 

to be entered. 

PRIORITY OVER EXISTING AGREEMENTS OF PURCHASE AND SALE 

34. THIS COURT DECLARES that the Applicant’s security over the Property ranks in 

priority to the interests, if any, of the purchasers under the agreement of purchase and sale 

between Elite Homes Inc. and Yong Yeow Tan, aka Jeremy Tan dated February 11, 2020, and 

the agreement of purchase and sale between Elite Homes Inc. and Sukhdeep Sandhu dated 

December 13, 2019.  

________________________________________
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SCHEDULE “A” 

LANDS AND PREMISES 

 

Legal Description - Camilla Property  

 

PT BLK A, PL A27, DES PTS 2, 17 & 18, PL 43R35816; SUBJECT TO AN EASEMENT 

IN GROSS OVER PART 18, PL 43R35816 AS IN PR2477172; SUBJECT TO AN 

EASEMENT 

IN GROSS AS IN PR1987587; SUBJECT TO AN EASEMENT AS IN PR2057203; 

SUBJECT TO AN EASEMENT AS IN PR2640845; TOGETHER WITH AN UNDIVIDED 

COMMON INTEREST 

IN PEEL COMMON ELEMENTS CONDOMINIUM CORPORATION NO. 1017; 

TOGETHER WITH AN EASEMENT OVER PART BLOCK A, PLAN A27, DESIGNATED 

AS PARTS 1, 22, 23 & 24, 

PLAN 43R35816 AS IN PR3130178; SUBJECT TO AN EASEMENT OVER PART 17, 

PLAN 43R35816 IN FAVOUR OF LOT 1, PLAN 846, DESIGNATED AS PARTS 1 & 2, 

PLAN 

43R37562 AS IN PR3130488; SUBJECT TO AN EASEMENT OVER PARTS 2 TO 21 & 

26 & 27, PLAN 43R35816 IN FAVOUR OF PART OF BLOCK A. PLAN A27, 

DESIGNATED AS 

PARTS 25, 28 & 29, PLAN 43R35816 AS IN PR3155396; CITY OF MISSISSAUGA 

 

 

Legal Description - Mateo Property   

 

PT BLK A, PL A27, DES PTS 4, 15, 20 & 21, PL 43R35816; SUBJECT TO AN 

EASEMENT IN GROSS OVER PARTS 20 & 21, PL 43R35816 AS IN PR2477172; 

SUBJECT TO AN 

EASEMENT IN GROSS AS IN PR1987587; SUBJECT TO AN EASEMENT AS IN 

PR2057203; SUBJECT TO AN EASEMENT AS IN PR2640845; TOGETHER WITH AN 

UNDIVIDED COMMON 

INTEREST IN PEEL COMMON ELEMENTS CONDOMINIUM CORPORATION NO. 

1017; TOGETHER WITH AN EASEMENT OVER PART BLOCK A, PLAN A27, 

DESIGNATED AS PARTS 1, 22, 

23 & 24, PLAN 43R35816 AS IN PR3130176; SUBJECT TO AN EASEMENT OVER 

PARTS 15 & 21, PLAN 43R35816 IN FAVOUR OF LOT 1, PLAN 846, DESIGNATED AS 

PARTS 1 & 

2, PLAN 43R37562 AS IN PR3130488; SUBJECT TO AN EASEMENT OVER PARTS 2 

TO 21 & 26 & 27, PLAN 43R35816 IN FAVOUR OF PART OF BLOCK A. PLAN A27, 

DESIGNATED AS PARTS 25, 28 & 29, PLAN 43R35816 AS IN PR3155396; CITY OF 

MISSISSAUGA 
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SCHEDULE “B” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that Rosen Goldberg Inc., the receiver (the “Receiver”) of the 

assets, undertakings and properties of Camilla Court Homes Inc. and Elite Homes Inc. (the 

“Debtors”) acquired for, or used in relation to a business carried on by the Debtors, including all 

proceeds thereof (collectively, the “Property”) appointed by Order of the Ontario Superior Court 

of Justice (Commercial List) (the “Court”) dated the 2nd day of July, 2020 (the “Order”) made in 

an application having Court file number CV-20-00643201-00CL, has received as such Receiver 

from the holder of this certificate (the “Lender”) the principal sum of $___________, being part 

of the total principal sum of $___________ which the Receiver is authorized to borrow under 

and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded monthly not in advance on the _______ day of each 

month after the date hereof at a notional rate per annum equal to the rate of ______ per cent. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 
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to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 2020. 

 

 Rosen Goldberg Inc., solely in its capacity 

 as Receiver of the Property, and not in its 

personal capacity  

  Per:  

   Name: 

   Title:  
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 Court File No. CV-20-00643021-00CL 

 

 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

PROCEEDING COMMENCED AT 

TORONTO 

 

 
ORDER 

(Appointing Receiver) 

 
 

DICKINSON WRIGHT LLP 

Barristers & Solicitors 

199 Bay Street  

Suite 2200, P.O. Box 447 

Commerce Court Postal Station 

Toronto, Ontario, M5L 1G4 

 

DAVID P. PREGER (36870L) 

Email:  dpreger@dickinsonwright.com  

Tel:     (416) 646-4606 

 

LISA S. CORNE (27974M) 

Email:  lcorne@dickinsonwright.com  

Tel:     (416) 646-4608 

Fax:    (844) 670-6009 

 

Lawyers for the Applicant 

 C & K MORTGAGE SERVICES INC. -and- CAMILLA COURT HOMES INC. et al 

Applicant  Respondents 

4823-9417-1839 v14 [50364-29] 
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7/2/2020 Poquiz Tran LLP Mail - C & K Mortgage Services Inc. v. Camilla Court Homes Inc. et al., Court File No. CV-20-00643021-00CL

https://mail.google.com/mail/u/0?ik=072366a1ad&view=pt&search=all&permmsgid=msg-f%3A1671120822193453300&simpl=msg-f%3A16711208221… 1/2

Stephen Poquiz <spoquiz@poquizlaw.com>

C & K Mortgage Services Inc. v. Camilla Court Homes Inc. et al., Court File No. CV-
20-00643021-00CL
Conway, Madam Justice Barbara (SCJ) <Barbara.Conway@scj-csj.ca> Thu, Jul 2, 2020 at 11:50 AM
To: "David P. Preger" <DPreger@dickinson-wright.com>, "jdavies@alloway.net" <jdavies@alloway.net>,
"dsazant@bianchipresta.com" <dsazant@bianchipresta.com>, "spoquiz@poquizlaw.com" <spoquiz@poquizlaw.com>,
"brosen@rosengoldberg.com" <brosen@rosengoldberg.com>, "Lisa S. Corne" <LCorne@dickinson-wright.com>, "Janet C.
Nairne" <JNairne@dickinson-wright.com>
Cc: JUS-G-MAG-CSD-Toronto-SCJ Commercial List <MAG.CSD.To.SCJCom@ontario.ca>

This is the return of the receivership application that I adjourned on June 18, 2020 to today’s date. It
proceeded by Zoom videoconference. The participants on the call are listed in the attached counsel slip.

 

The debtors did not file any responding materials but made submissions in opposition to the receivership,
saying the record did not establish that it was just and convenient to appoint a receiver. Counsel (and the real
estate agent ) for the purchasers also attended and expressed their clients’ upset and frustration with the
pending sale. Counsel for one of the lien claimants attended to observe the hearing.

 

The Applicant is owed over $2.5 million on its mortgage from the developer of two properties. The
properties secured under the mortgage are under construction. One is almost complete and the other is not.
On the affidavit evidence before me (which is not disputed) one of the debtors, Elite, entered into agreements
to sell the properties but used the deposit funds to fund the construction and development of the properties.
This has created the situation where the mortgage cannot be fully repaid from the sale proceeds. The
situation is further complicated by the presence of various construction liens registered on title.

 

Overall, I consider it just and convenient for a receiver to be appointed to take possession and control of the
properties, finance the remaining construction as necessary and then market and sell the properties, all taking
into account the interests of the various stakeholders. While I am sympathetic to the concerns of the
purchasers, unfortunately they are caught in a situation created by the respondent who independently used
the deposit money to fund the construction.

 

Order to go as signed by me. This order is effective from today’s date and is enforceable  without the need
for entry and filing.

 

 

Superior Court of Justice (Toronto)
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2 attachments

Counsel Slip July 2.pdf
88K

Signed Receivership Order.pdf
422K

46



Court File No. CV-20-00643021-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 
1990 C. C.43, AS AMENDED AND SECTION 68 OF THE CONSTRUCTION ACT, R.S.O. 1990, C. 
30  

 
B E T W E E N: 
 

C & K MORTGAGE SERVICES INC. 

Applicant 
 

- and - 
 

CAMILLA COURT HOMES INC. and ELITE HOMES INC. 

Respondents 
 

 
NOTICE OF MOTION 

The interested party, Yong Yeow (Jereemy) Tan will make a motion on August 

21, 2020, at 12 noon, at the court house, 330 University Avenue, 9th Floor, Toronto, Ontario, 

M5G 1R7. 

PROPOSED METHOD OF HEARING: The motion is to be heard: 

 [  ] in writing under subrule 37.12.1(1) because it is  (insert one of on consent, unopposed or 

made without notice); 

 [  ] in writing as an opposed motion under subrule 37.12.1(4); 

 [X] orally. 

47



THE MOTION IS FOR: 

(a) an order directing the appointed Receiver, Rosen Goldberg Inc., to complete the 

agreement of purchase and sale (the "APS") between the Respondent, Elite 

Homes Inc. ("Elite Homes"), and Yong Yeow (Jereemy) Tan, for the sale of the 

property municipally known as 180 Mateo Place ("the Property"); 

(b) such further and other relief, including a compensation order, if appropriate,  as to 

this Honourable Court may seem just. 

THE GROUNDS FOR THE MOTION ARE: 

1. On or around February 12, 2020, Mr. Tan agreed to purchase the Property from 

Elite Homes for the price of $1,780,000. Pursuant to the APS, Mr. Tan paid a deposit in the 

amount of $500,000 to Elite Homes.  It is undisputed that APS is bona fide and was entered into 

at fair market value;  

2. On July 2, 2020, Justice Conway signed an order appointing Rosen Goldberg Inc. 

as Receiver of the properties of the Respondents (the "Order"). On the same date, Justice 

Conway also signed an endorsement ordering the Receiver to exercise its powers, "taking into 

account the interests of the various stakeholders" (the "Endorsement").  The Receiver owes 

fiduciary duties to Mr. Tan and other stakeholders;   

3. Mr. Tan has been and remains ready, willing, and able to complete the APS. 

However, since the signing of the Order, Mr. Tan has discovered that the Receiver intends to 
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disclaim the APS and  list the Property for sale. If the APS is disclaimed, he will not recover his 

$500,000 deposit and his contractual rights under the APS will be terminated; 

4.  The Receiver's intention to disclaim the APS represents a breach of its duty of 

fairness to an interested party in the receivership, Mr. Tan; 

5. Further, the Receiver's intention to disclaim the APS is not in accordance with 

Justice Conway's Endorsement and Order. The disclaiming of the APS does not take into account 

the interests of Mr. Tan, and is not necessary or desirable; 

6. Further, the Receiver's intention to disclaim the APS is not commercially 

reasonable, contrary to section 247 of the Bankruptcy and Insolvency Act; 

7. The disclaiming of the APS will result in a miscarriage of justice as Mr. Tan will 

unjustly lose his $500,000 deposit; 

8. Completing the APS will not result in a significant preference in favour of Mr. 

Tan at the expense of other creditors; 

9. Mr. Tan therefore seeks an order from this Court directing the Receiver to 

complete the APS, on the existing terms or with modifications as necessary; 

10. Paragraph 32 of the Order of Justice Conway, dated July 2, 2020;  
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11. Sections 75, 187(5), 247, and 248 of the Bankruptcy and Insolvency Act, RSC 

1985, c B-3; 

12. Rules 37 and 59.06(2) of the Rules of Civil Procedure; 

13. Such further and other grounds as the lawyers may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the 

hearing of the motion: 

(a)  The affidavit of Yong Yeow (Jereemy) Tan, to be sworn; 

(b) such further and other evidence as the lawyers may advise and this Honourable 

Court may permit. 

 
July 29, 2020 STEVENSON WHELTON LLP 

Barristers 
15 Toronto Street 
Suite 200 
Toronto ON  M5C 2E3 
 
Richard Macklin 
Tel: 647-847-3822 
rmacklin@swlawyers.ca 
Yolanda Song 
Tel: 647-245-2584 
YSong@swlawyers.ca 
 
Tel: 416-599-7900 
Fax: 416-599-7910 
 
Lawyers for the interested party, Yong Yeow 
(Jereemy) Tan 
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TO: DICKINSON WRIGHT LLP 
199 Bay Street, Suite 2200 
Commerce Court West 
Toronto, ON  
M5l 1G4 
 
Lisa Corne  
Tel:   416-646-4608 
David Preger  
Tel:   416-646-4606 
 
Tel:   416-777-0101 
Fax:   844-670-6009 
 
Lawyers for the applicant 

 
 
AND TO: ROSEN GOLDBERG INC. 

5255 Yonge Street  
North York, ON  
M2N 5P8 
 
Brahm Rosen 
Tel:   416-224-4200 

Receiver  
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C & K MORTGAGE SERVICES INC. -and- CAMILLA COURT HOMES INC. and others 
Applicant  Respondents 

 

 Court File No. CV-20-00643021-00CL 
 
 

 
ONTARIO 
SUPERIOR COURT OF JUSTICE 
COMMERCIAL LIST 
 
PROCEEDING COMMENCED AT TORONTO 

 

 NOTICE OF MOTION 

 

  
STEVENSON WHELTON LLP 
Barristers 
15 Toronto Street 
Suite 200 
Toronto ON  M5C 2E3 
 
Richard Macklin (LSO # 34361S) 
rmacklin@swlawyers.ca 
Yolanda Song (LSO # 75716E) 
YSong@swlawyers.ca 
 
Tel: 416-599-7900 
Fax: 416-599-7910 
 
Lawyers for the interested party, Yong Yeow (Jereemy) Tan 
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Court File No. 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE 
ACT, R.S.O. 1990 C. C.43, AS AMENDED AND SECTION 68 OF THE CONSTRUCTION 
ACT, R.S.O. 1990, C. C30  

B E T W E E N: 

(Court Seal) 

C & K MORTGAGE SERVICES INC. 

Applicant 

- and -

CAMILLA COURT HOMES INC. and ELITE HOMES INC. 

Respondents 

NOTICE OF APPLICATION 

TO THE RESPONDENT(S) 

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant.  The claim 
made by the Applicant appears on the following page. 

THIS APPLICATION will come on for a hearing on Thursday, June 18, 2020 by zoom 
video conference at11:00am before a judge presiding over the Commercial List.   IF YOU WISH 
TO OPPOSE THIS APPLICATION, to receive notice of any step in the application or to be 
served with any documents in the application you or an Ontario lawyer acting for you must 
forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of Civil 
Procedure, serve it on the Applicant’s lawyer or, where the Applicant does not have a lawyer, 
serve it on the Applicant, and file it, with proof of service, in this court office, and you or your 
lawyer must appear at the hearing. 
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-2-

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY 
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON 
THE APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, 
serve a copy of the evidence on the Applicant’s lawyer or, where the Applicant does not have a 
lawyer, serve it on the Applicant, and file it, with proof of service, in the court office where the 
application is to be heard as soon as possible, but at least four days before the hearing. 

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN 
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH 
TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL 
AID OFFICE. 

Date  Issued by 
Local Registrar 

Address of 
court office: 

Superior Court of Justice 
330 University Avenue, 7th Floor 
Toronto ON M5G 1R7 

TO: 

AND 
TO: 

AND 
TO: 

AND 
TO: 

AND 
TO: 

CAMILLA COURT HOMES INC. 
21 Grand Vellore Crescent Vaughan, 
Ontario L4H 0N9 c/o Junaid Sadiq

ELITE HOMES INC. 
21 Grand Vellore Crescent Vaughan, 
Ontario L4H 0N9 c/o Junaid Sadiq 

Stephen Poquiz 
Poquiz Tran LLP 
145 Traders Blvd E 
Mississauga, ON L4Z 2E5 

Yong Yeow Tan 
a.k.a. Jereemy Tan
(Jereemy.tan@glevietnam.com.vn)

Sukhdeep Sandhu 
c/o Gina Ceci  
Barrister & Solicitor 
21 Queen Street East, Unit 404 
Brampton ON  L6W 3P1 
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AND 
TO: 

Bilwani, Shazad 
c/o Marssa Giahi  
Marssa Giahi Professional Corporation 
1595 - 16th Avenue # 301 
Richmond Hill L4B 3N9 
Email: marssa@giahilaw.com  
Tel: 416-365-3200 
Fax: 905-709-7400 

  
AND 
TO: 

Super Save Toilet Rentals Inc. 
c/o Brenley N. Kaake 
Torkin Manes LLP 
151 Yonge St., Suite 1500 
Toronto, Ontario M5C 2W7 
Email: info@torkinmanes.com  
Tel: 416-863-1188 
Fax: 416-863-0305 

  
AND 
TO: 
 

Canadian Choice Home Services Inc. 
c/o Neil Asoka Corea Wijesundera 
Wijesundera & Associates 
7100 Woodbine Avenue, Suite 118 
Markham Ontario L3R 5J2 
Email: lawyers@sympatico.ca  
Tel: 905-415-9600 
Fax: 905-415-1966 

  
AND 
TO: 

VIA TRIM & DOORS INC. 
c/o John Sestito 
Bianchi Presta LLP  
Barristers & Solicitors 
9100 Jane Street 3rd Floor, Building "A"  
Vaughan, Ontario L4K 0A4  
Email: jsestito@bianchipresta.com 
Tel: 905-738-1078 Ext. 2245  
Fax: 905-738-0528 

  
AND 
TO: 

THE TORONTO DOMINION BANK  - 02062 
5261 Hwy 7 B101  
Markham, Ontario L3P 1B8 
c/o D+H LIMITED PARTNERSHIP 
Suite 200, 4126 Norland Avenue  
Burnaby, British Columbia V5G 3S8 
Tel: 604-637-4020 
Fax: 604-637-4001 
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AND 
TO: 

SOMERVILLE NATIONAL LEASING & RENTALS LTD. 
75 Arrow Road  
Toronto Ontario M9M 2L4 
c/o GARFINKLE, BIDERMAN LLP 
1 Adelaide St. East, Suite 801  
Toronto, Ontario M5C 2V9 
Email:  
Tel: 416-869-1234 
Fax: 416-869-0547 

  
AND 
TO: 

PFAFF LEASING, A DIVISION OF PFAFF MOTORS INC. 
101 Auto Park Circle 
Woodbridge, Ontario L4L8R1 
Email: info@pfaffleasing.com 
Tel: (888) 923-0755 
Fax:  

  
AND 
TO: 

DEPARTMENT OF JUSTICE 
The Exchange Tower 
130 King Street West 
Suite 3400, P.O. Box 36 
Toronto, Ontario M5X 1K6 
Attention: DIANE WINTERS 

  
AND 
TO: 

MINISTRY OF FINANCE (ONTARIO) 
Legal Services Branch 
33 King Street West, 6th Floor 
Oshawa, Ontario L1H 8H5 
Attention: KEVIN O’HARA 
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APPLICATION 

1. The  Applicant makes application for: 

(a) if necessary, an Order abridging the time for service and filing of this Notice of 

Application and the Application Record;  

(b) an Order, in the form attached hereto as Schedule “A”, appointing Rosen 

Goldberg Inc. as Receiver of the assets, property and undertakings of the 

Respondents pursuant to section 243 of the Bankruptcy and Insolvency Act, RSC 

1985, c.B-3 (the “BIA”) and section 101 of the Courts of Justice Act, R.S.O. 

1990, c. C-43 (the “CJA”), and as Trustee pursuant to section 68 of the 

Construction Act ; 

(c) a declaration that the mortgage registered in favour of the Applicant (the 

“Mortgage”) on title to the properties known municipally as 2371 Camilla Road, 

and 180 Mateo Place, Mississauga as further described in Schedule “B”hereto, 

respectively (the “Properties”), ranks in priority to the rights, if any, of the 

purchasers in respect of the Properties;  

(d) an Order authorizing and directing the Receiver to disclaim the agreements of 

purchase and sale in respect of the Properties between Elite Homes Inc. and the 

purchasers;    

(e) costs of this proceeding, plus all applicable taxes; and 

(f) such further and other relief as to this Honourable Court may seem just. 

2. The grounds for the application are:  

(a) The Respondents have been in  default of their financial obligations to the 

Applicant since March 15, 2020 ; 

(b) On May 15, 2020, the Applicant’s Mortgage matured, without repayment. 
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(c) The Applicant’s loans are secured by first-ranking mortgages/charges over the 

Properties ;  

(d)  As a result of the  default by the Respondents in the performance  of their 

obligations to the Applicant, the Applicant has issued Notices of Intention to 

Enforce Security under section 244 of the BIA; 

(e) The ten day notice period under section 244 of the BIA has expired; 

(f) There is reason to believe that the Respondents have spent  certain  funds  paid by 

the purchasers as  deposits to be applied against the purchase price of the 

Properties, and the balance of the purchase price will not be sufficient to 

discharge the  Mortgage;  

(g) It is just and convenient to appoint a Receiver and Trustee  to take possession and 

control of the Respondents’ assets; 

(h) Section 243 of the BIA, 101 of the CJA, section 68 of the Construction Act; and 

Rules 3.02(1), and 14.05(3)(d)(e)(f)(g) and (h) of the Rules of Civil Procedure; 

and 

(i) Such further and other grounds as counsel may advise and this Honourable Court 

may permit. 

3. The following documentary evidence will be used at the hearing of the application:  

(a) The Affidavit of Garry Gruneir to be sworn and the Exhibits thereto;  

(b) The Consent of Rosen Goldberg Inc. to act as Receiver; and  

(c) Such further and other evidence as the lawyers may advise and this Honourable 

Court may permit. 
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June 12, 2020 DICKINSON WRIGHT LLP 
Barristers & Solicitors 
199 Bay Street  
Suite 2200, P.O. Box 447 
Commerce Court Postal Station 
Toronto, Ontario, M5L 1G4 

DAVID P. PREGER (36870L) 
Email:  dpreger@dickinsonwright.com  
Tel:     (416) 646-4606 

LISA S. CORNE (27974M) 
Email:  lcorne@dickinsonwright.com  
Tel:     (416) 646-4608 
Fax:    (844) 670-6009 

Lawyers for the Applicant 
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SCHEDULE ‘A’ 

          Court File No.  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE 
ACT, R.S.O. 1990 C. C.43, AS AMENDED AND SECTION 68 OF THE CONSTRUCTION 
ACT, R.S.O. 1990, C. C30  

 
 

THE HONOURABLE  

JUSTICE 

) 
) 
) 

THURS DAY , THE  18  TH  

DAY OF JUNE, 2020 

 

B E T W E E N: 
 

C & K MORTGAGE SERVICES INC.  

Applicant 

- and - 

 

CAMILLA COURT HOMES INC. and ELITE HOMES INC. 
 

Respondents 

ORDER 
(Appointing Receiver) 

 

THIS APPLICATION made by the Applicant for an Order appointing Rosen Goldberg 

Inc. as Receiver of the assets, property and undertakings of the Respondents acquired for, or used 
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in relation to a business carried on by the Debtors, pursuant to section 243 of the Bankruptcy and 

Insolvency Act, RSC 1985, c.B-3 (the “BIA”) and section 101 of the Courts of Justice Act, 

R.S.O. 1990, c. C-43 (the “CJA”), and as Trustee pursuant to section 68 of the Construction Act, 

R.S.O. 1990, C. C30 (the “CA”), was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the Affidavit of Gary Gruneir sworn June *, 2020 and the Exhibits 

thereto and on hearing the submissions of counsel for the Applicant, counsel for the Debtors 

[NTD: insert on confirmation], no one else on the service list appearing, although served as 

appears from the Affidavit of Service of * sworn June *, 2020 and on reading the consent of 

Rosen Goldberg Inc. to act as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and 

Application Record is hereby abridged and validated so that this application is properly 

returnable today and hereby dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, Rosen Goldberg Inc. is hereby appointed as receiver, and as trustee pursuant to section 

68 of the CA (collectively, the “Receiver”), without security, of all of the assets, undertakings 

and properties of the Debtors acquired for, or used in relation to a business carried on by the 

Debtors, including the lands and premises legally described in Schedule “A” hereto, and all 

proceeds thereof (the “Property”). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   
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(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtors, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

disclaim or  cease to perform any contracts of the Debtors, including, 

without limitation,  agreements of purchase and sale entered into by the 

Debtors with respect to the Property ; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver’s powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtors or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtors and to exercise all remedies of the Debtors in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtors; 

(g) to settle, extend or compromise any indebtedness owing to the Debtors; 
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(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver’s name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtors, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) with the approval of this Court, to sell, convey, transfer, lease or assign the 

Property or any part or parts thereof out of the ordinary course of business, 

and in each such case, notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required; 

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 
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(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors; 

(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtors, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtors;  

(q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtors may have; and 

(r) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being “Persons” and each being a “Person”) shall forthwith advise the 

Receiver of the existence of any Property in such Person’s possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver’s request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 
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affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the “Records”) in 

that Person’s possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 

7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 
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upon application by the Receiver on at least two (2) days notice to such landlord and any such 

secured creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtors or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any “eligible financial contract” as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business 

which the Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors 

from compliance with statutory or regulatory provisions relating to health, safety or the 

environment, (iii) prevent the filing of any registration to preserve or perfect a security interest, 

or (iv) prevent the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtors, without written consent of the Receiver or 

leave of this Court. 
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CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtors are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtors’ current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtors or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the “Post Receivership Accounts”) and the monies standing to the credit 

of such Post Receivership Accounts from time to time, net of any disbursements provided for 

herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any 

further Order of this Court.  

EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors’ behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 
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respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a “Sale”).  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtors, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, “Possession”) of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the “Environmental Legislation”), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 
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pursuance of the Receiver’s duties and powers under this Order, be deemed to be in Possession 

of any of the Property within the meaning of any Environmental Legislation, unless it is actually 

in possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER’S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver and counsel to the 

Applicant  shall be paid their reasonable fees and disbursements, in each case at their standard 

rates and charges unless otherwise ordered by the Court on the passing of accounts, and that the 

Receiver and counsel to the Receiver shall be entitled to and are hereby granted a charge (the 

“Receiver’s Charge”) on the Property, as security for such fees and disbursements, both before 

and after the making of this Order in respect of these proceedings, and that the Receiver’s 

Charge shall form a first charge on the Property in priority to all security interests, trusts, liens, 

charges and encumbrances, statutory or otherwise, in favour of any Person, but subject to 

sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.   

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 
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FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$250,000.00 (or such greater amount as this Court may by further Order authorize) at any time, 

at such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) 

as security for the payment of the monies borrowed, together with interest and charges thereon, 

in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule “B” hereto (the “Receiver’s Certificates”) for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver’s Certificates.  

SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-
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protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the 

following URL: www.rosengoldberg.com/admin/companyview.php?company_id=56. 

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtors’ creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtors and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtors. 

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  
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30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that the Applicant shall have its costs of this application, up to 

and including entry and service of this Order, provided for by the terms of the Applicants’ 

security or, if not so provided by the Applicants’ security, then on a substantial indemnity basis 

to be paid by the Receiver from the Debtors’ estates with such priority and at such time as this 

Court may determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days’ notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

 

________________________________________
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SCHEDULE “A” 

LANDS AND PREMISES 

 

PIN 26463-0029 (LT) Interest/Estate Fee Simple Absolute 

Description PCL A-16 SEC M26; PT BLK A PL M26 PT 2, 3, 4 & 5 40R9315; S/T PT 2, 
 40R8873 IN FAVOUR OF PT 1, 40R8873 AS IN LT254474; S/T LT289255; S/T 
 PTS 2, 3, 4 & 5, 40R9315 AS IN D22 ; S/T LT268480,LTC28372; TOWN OF 
 AJAX 

Address 365 BAYLY ST W 
 AJAX  
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SCHEDULE “B” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that Rosen Goldberg Inc., the receiver (the “Receiver”) of the 

assets, undertakings and properties of Camilla Court Homes Inc. and Elite Homes Inc. (the 

“Debtors”) acquired for, or used in relation to a business carried on by the Debtors, including all 

proceeds thereof (collectively, the “Property”) appointed by Order of the Ontario Superior Court 

of Justice (Commercial List) (the “Court”) dated the * day of June, 2020 (the “Order”) made in 

an application having Court file number CV-*-CL, has received as such Receiver from the 

holder of this certificate (the “Lender”) the principal sum of $___________, being part of the 

total principal sum of $___________ which the Receiver is authorized to borrow under and 

pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded monthly not in advance on the _______ day of each 

month after the date hereof at a notional rate per annum equal to the rate of ______ per cent. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 
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to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of June, 2020.. 

 

 Rosen Goldberg Inc., solely in its capacity 
 as Receiver of the Property, and not in its 
personal capacity  

  Per:  
   Name: 
   Title:  
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Court File No. 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE 
ACT, R.S.O 1990 C. C.43, AS AMENDED AND SECTION 68 OF THE CONSTRUCTION 
ACT R.S.O. 1990, C. C30 

B E T W E E N: 

C & K MORTGAGE SERVICES INC. 

Applicant 

- and -

CAMILLA COURT HOMES INC. and ELITE HOMES INC. 

Respondents 

AFFIDAVIT OF GARY GRUNEIR 
(Sworn June 20, 2020) 

I, GARY GRUNEIR, of the Town of Markham, in the Province of Ontario, MAKE 
OATH AND SAY: 

1. I  am the  President  of  C  & K Mortgage Services Inc., a licensed mortgage broker

which carries on business as Rescom Capital (“Rescom”).    I  have  personal  knowledge of the 

matters to which I hereinafter depose.  
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2. I am swearing this Affidavit in support of an application to appoint Rosen Goldberg 

Inc. as receiver, manager and construction lien trustee of the Respondents, Camilla Court Homes 

Inc. (“Camilla”) and Elite Homes Inc. (“Elite”, and together with Camilla, the “Debtors”). 

Background  

3. Camilla is the registered owner of two properties in the city of Mississauga 

municipally known as 2371 Camilla Road (the “Camilla Property”) and 180 Mateo Place (the 

“Mateo Property”, and collectively with the Camilla Property, the “Properties”). 

4. The Properties are located within a residential condominium project which is in the 

process of being developed by the Debtors. Construction of the home being developed on the 

Mateo Property appears to be very close to complete, and appliances are on site.  Construction of 

the home on the Camilla Property appears to be approximately 65% complete. As detailed 

below, construction liens have now been registered on title to both Properties.    

5. Copies of the parcel registers in respect of the Camilla Property and Mateo Property 

are attached as Exhibits “A”, and “B”, respectively.  

6. On or about June 10, 2020,  Junaid Sadiq (“Sadiq”), the principal of the Debtors,  

informed me that Elite had entered into purchase agreements to sell both of the Properties, and 

would shortly be seeking  a discharge of Rescom’s first charge on the Mateo Property in  order to 

the complete a sale. Sadiq also informed me that the proceeds of the sale from the Mateo 

Property would not be to pay the amount required to obtain a discharge in accordance with the 

terms of Rescom’s mortgage. Sadiq further informed me that the deficiency arose because he had 

used approximately $400,000 of the deposit paid by the purchaser of the Mateo Property to fund 
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ongoing construction and development activity by the Debtors, and did not have funds available 

to replace the deposit.   

The Loan and Security  

7. Pursuant to a commitment letter dated October 6, 2018, as amended on November 

6, 2018, and December 2, 2019, the Applicant advanced a secured to loan to the Debtors in the 

principal amount of $4,550,000.00 (the “Loan”).  A copy of the commitment letter, as amended, 

is attached as Exhibit “C”.  

8. As security for the Loan, the Applicant holds, among other security, a first charge 

registered against the Properties (the “First Mortgage”), general security agreements (“GSA”) 

granted by the Debtors and a guarantee and postponement of claim (the “Guarantee”) from 

Sadiq.   

9. A copy of the First Mortgage in the principal face amount of $5,800,000.00 

registered on title to the Properties on November 16, 2018, is attached as Exhibit “D. A copy of 

the GSA executed by the Debtors is attached as Exhibit “E”, and a copy of the Guarantee is 

attached as Exhibit “F”.  

The Subordinate creditors  

10. From my review of the parcel registers, I have identified the registered holders of 

subordinate charges over the Properties, which are summarized in the table below, and have 

attached copies of their registrations as Exhibits. 
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Nature of Instrument  Holder of Instrument Exhibit 

2 Mortgage in principal face amount of $920,000 Shazad Bilwani  G 

3 Construction Lien in the amount of 18,732.00 Canadian Choice Home Services Inc.  H 

4 Construction Lien in the amount of$ 70,372,.63 Via Trim & Doors Inc. I  

5 Construction lien in the amount of $ 3,909.00 Super Save Toilet J 

PPSA Registrations  

11. Copies of the search reports produced under the Personal Property Security Act

(Ontario) (“PPSA”) Registration System in respect of registrations made against the personal 

property of the Debtors are attached collectively as Exhibit “K”. As appears from search the 

reports, in addition to the Applicant, the following parties have registered a security interest in 

the personal property of the Debtors. 

Debtor Secured Creditor Date of Registration Description of Collateral 

Elite TD Bank 2017/ 05/31 Account, Other 

Elite and Camilla Sommerville National 
Leasing & Rentals Ltd. 

2018/07/31 2018 Landrover 

Camilla Pfaff 2020/03/13 2014 Honda 

Default under the Loan 

12. The Loan has been in financial arrears since March 15, 2020, when the Debtors

failed to pay monthly interest due.  On May 15, 2020 the Loan matured, and has not been repaid.   

13. As at June 11, 2020, the sum of $2,576,389.92 was owing to the Applicant under

the Loan.  Per diem interest of $660.46 is accruing on that amount. A copy of Rescom’s account 

statement as at June 11, 2020 is attached as Exhibit “L”. 
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BIA Notices 

14. The Applicant has issued the requisite Notices of Intention to Enforce Security 

pursuant to s. 244 of the BIA.  True copies of the BIA Notices are attached as Exhibit “M”. 

Further Basis for Proposed Receivership 

15. On or about June 10, 2020, I was informed by Sadiq that Elite had entered into 

agreements to sell each of the Properties. A Copy of the Agreement of Purchase and Sale 

between Elite, as vendor, and Yong Yeow Tan, aka Jereemy Tan, as purchaser in respect of 

Mateo Property is attached as Exhibit “N”. A copy of the Agreement of Purchase and Sale 

between Elite, as vendor, and Sukhdeep Sander, as purchaser is attached as Exhibit “O”. 

16. Significantly, the Agreements of Purchase and Sale between Elite and each of 

purchasers of the Properties include an acknowledgment by the purchaser that the Agreement of 

Purchase and Sale does not create any interest in the Properties. 

17. On or about June 10, 2020, I was also informed by Sadiq that he had used certain 

funds paid by the purchasers as deposits in order to fund the ongoing construction and 

development of the Properties, and was unable to replace those funds in order to pay Rescom the 

amount required to obtain a discharge of its Mortgage.  

18. In the circumstances, I believe it is just, convenient and necessary for the protection 

of the Applicant, and other creditors of the Respondents,  including the subordinate mortgagee 

and lien claimants, that an independent Court-supervised officer be appointed to take possession 

and control of, and to properly market and sell the Properties, and ensure that the proceeds of 

sale are distributed to the stakeholders in accordance with their legal priorities, and further order 

of the Court.  
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SWORN BEFORE ME at the City of 
Toronto, in the Province of Ontario on  
June 12, 2020. 

Commissioner for Taking Affidavits 
(or as may be) 

GARY GRUNEIR 
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Court File No. CV-20-00643021-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 
1990 C. C.43, AS AMENDED AND SECTION 68 OF THE CONSTRUCTION ACT, R.S.O. 1990, C. 
30  

 
B E T W E E N: 
 

C & K MORTGAGE SERVICES INC. 

Applicant 
 

- and - 
 

CAMILLA COURT HOMES INC. and ELITE HOMES INC. 

Respondents 
 

 
AFFIDAVIT OF YONG YEOW (JEREEMY) TAN 

I, Yong Yeow (Jereemy) Tan, of Ho Chi Minh City, in the country of Vietnam, 

MAKE OATH AND SAY: 

1. I am a party to the Agreement of Purchase and Sale with the Respondent, Elite 

Homes Inc. ("Elite Homes"), and, as such, have knowledge of the matters contained in this 

affidavit. 

2. I am 54 years old and originally from Singapore. My spouse, Melissa, is a 

Canadian citizen who resides with me in Vietnam. Ever since we married in 2015, we have 

resided either at Melissa's brother's house in Vietnam, or at Melissa's mother's house in Canada. 
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Melissa and I have never owned a house together in Vietnam, Canada, or anywhere else. It is our 

dream to live in Canada together in our first home as a married couple, and to build a life around 

it. I have visited Canada many times and Melissa and I love this country. 

3. I applied to immigrate to Canada in 2018. When I was approved in 2019, we were 

so excited. We began looking for the perfect house in January 2020. That is when we found the 

property at 180 Mateo Place in Mississauga, Ontario (the "Property" or "180 Mateo") and 

made an offer. 

4. On or about February 12, 2020, I signed an Agreement of Purchase and Sale to 

purchase 180 Mateo  from Elite Homes for the price of $1,758,000 (the "APS").  I provided 

Elite Homes with a total deposit of $500,000. Of the total deposit, I paid $400,000 to Elite 

Homes directly, and $100,000 to the listing agent in trust. The balance of the purchase price was 

to be paid on closing, which was initially set to take place on April 30, 2020. A copy of the APS 

is attached as Exhibit A. Copies of the deposit cheques are attached as Exhibit B.  

5. Elite Homes advised us that paying a larger deposit to it directly would allow us 

to speed up the closing on the Property. I agreed to pay the substantial deposit because Melissa 

and I wanted to move to Canada as soon as possible.  

6. Although the deposit is a large amount, I was able to pay it because of my many 

years of savings and a substantial retirement gift paid to me by my current employer. The gift 

was given to me because I helped found the company that I currently work for, and because I 

worked for them diligently for 18 years. 
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7. Our plan was to move to the Greater Toronto Area, where I could open my own 

logistics business (I currently work as a logistics consultant in Vietnam). Affording a house in 

the Greater Toronto Area is very challenging. If we lose our deposit on 180 Mateo, it will take us 

many years to be able to save up to buy a new home. I am already 54 years old. A loss of  

hundreds of thousands of dollars will put my plans to move to Canada and start a business on 

hold.   

8. Because of the pandemic, the closing did not take place on April 30. The closing 

date was extended a number of times, with the final closing date set for June 26, 2020. A copy of 

correspondence between my real estate lawyer and Elite Homes' lawyer confirming the extension 

of closing to June 26 is attached as Exhibit C. 

9. We spent many hours working with Elite Homes to customize the Property to our 

liking. Because we wanted more space, we asked Elite Homes to tear down the wall dividing the 

master bedroom and the second bedroom. We also asked for customizations to be made to the 

foyer, the kitchen, and the shower. We also asked Elite Homes to install a security camera 

system. We were excited and proud to be moving to Canada to our dream home. Melissa and I 

both have extended families and children from previous marriages. 180 Mateo has five bedrooms 

and six bathrooms, so our families can visit us.   

10. At the time of the events described below, the construction of the Property was 

nearly complete. I have been and continue to be ready, willing, and able to complete the APS.  I 

have confirmed this in correspondence from our lawyers, dated July 10, 2020. Attached as 

Exhibit D is a copy of the letter from my lawyer, Yolanda Song, to the Receiver. 
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11. On or about June 12, 2020, I received a Notice of Application by the applicant 

seeking to appoint a receiver for Elite Homes. Copies of the Notice of Application and other 

materials delivered are attached as Exhibit E. 

12. On June 18, 2020, and July 2, 2020, our real estate lawyer, Stephen Poquiz, 

attended the return of the application before Justice Conway. Justice Conway first adjourned the 

hearing of the application to July 2, 2020. On July 2, 2020, Justice Conway signed an order 

appointing Rosen Goldberg Inc. as Receiver of Elite Homes (the "Order"). A copy of the Order 

is attached as Exhibit F. A copy of Justice Conway's Endorsement from July 2, 2020 is attached 

as Exhibit G. 

13. At the time, I did not expect that the Receiver would cancel the contract that I had 

signed with Elite Homes. However, after July 2, I had a call with the Receiver. He indicated that 

he intended to cancel my contract but that I could put in an offer for the Property and compete 

with other potential purchasers on the price. I was advised that I would receive no credit for my 

previous deposit, meaning that I would lose the $400,000 that I paid to Elite Homes (the 

$100,000 that was paid in trust to the listing agent will be returned to me if I sign a release of the 

realtors and the vendor). My correspondence with the Receiver is attached as Exhibit H. 

14. If the Receiver cancels my contract without providing me with credit for the 

deposit I have already paid, I have two sources of recovery for my deposit funds. As noted, the 

listing agent is holding $100,000 of the deposit, which will be returned to me if I sign a release 

of the realtors and the vendor. I may also be eligible for a $100,000 payment from the Tarion 
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February 11, 2020
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From: Brahm Rosen
To: Richard Macklin
Cc: David P. Preger; Yolanda Song; Lisa S. Corne
Subject: Re: EXTERNAL: C&K Mortgages v. Elite Homes, CV-20-00643021-00CL
Date: Wednesday, July 22, 2020 8:49:27 PM

We are currently completing some work on the house and intend to just it immediately
thereafter. We expect that the work will be completed at the beginning of August.

In respect of Elite, we do not know if it has any assets at the current time.

Brahm 

Brahm Rosen CPA ,CA , CIRP,LIT
Rosen Goldberg Inc.
Phone: 416 224 4210
Fax:       416 224 4330
Sent from my iPhone

On Jul 22, 2020, at 6:36 PM, Richard Macklin <RMacklin@swlawyers.ca>
wrote:


Counsel and Receiver,
 
As you are aware, we have received a date for a 9:30 before Justice Conway of August
10, 2020. 
 
It is unusual that the 9:30 was set that far down the road when we had indicated to the
Court that any judge could hear the 9:30 issues.  We had anticipated an earlier date. 
Our request may not have been fully understood, and we were given the first date that
Justice Conway was available.
 
We may need to ask for an earlier date, but we felt it would be wise to first attempt a
conference call with the receiver and counsel for the applicant.  My assistant will
attempt to set up the call for tomorrow or the next day. 
 
Please see below where we asked the receiver, and counsel for the applicant, to advise
on the proposed timetable for the listing of the property.  We have not received a
response.  Could counsel, or the receiver, please provide a response.  We also request
an answer to our correspondence to Mr. Rosen dated July 8, 2020 (enclosed). 
 
Finally, we note that Mr. Rosen wrote directly to our client on July 17, 2020.  This is
allowed, but we request that correspondence to our client be sent to our attention. 
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Based on my understanding of my conversation of July 8, 2020, with Mr. Rosen, and
our instructions, we can advise that the receiver's proposed transaction with our client
is not acceptable.  Our client is not interested in purchasing their house without credit
for their deposit.  The offer from the receiver, as our client and we understand it, does
not include credit for the deposit.   
 
Thank you.
 
 
 
_____________________________________________________
 

<image001.png>
 

Richard Macklin | Offices
 

647.847.3822
_____________________________________________________
 

Stevenson Whelton LLP — This email message is intended for the person(s) to
whom it is addressed and may contain information which is SOLICITOR-CLIENT
PRIVILEGED or CONFIDENTIAL. Any unauthorized use, distribution, copying or
disclosure by any person other than the addressee(s) is strictly prohibited. If
you have received this email in error, please notify the sender immediately by
return email and delete the message and any attachments from your system.

 

From: Richard Macklin 
Sent: Friday, July 17, 2020 6:19 PM
To: David P. Preger
Cc: Yolanda Song; brosen@rosengoldberg.com; Lisa S. Corne
Subject: Re: EXTERNAL: C&K Mortgages v. Elite Homes, CV-20-00643021-00CL
 
Counsel, 
 
We can be flexible on dates if we know the house won’t be sold in the meantime.
Otherwise, the applicants and their agent can’t have it both ways. 
 
Please advise of what the proposed timetable is for the listing and sale of the property. 
 
Thank you. 

On Jul 17, 2020, at 4:26 PM, David P. Preger <DPreger@dickinson-wright.com> wrote:



I will be in a video trial on July 30 and 31 before Justice Hackland
and I have a motion before Justice Koehnen at 2 pm on July 29.
Please ensure that the date and time arranged does not conflict with
the aforementioned commitments.  Thank you,

Sent from my iPhone
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On Jul 17, 2020, at 5:15 PM, Yolanda Song <YSong@swlawyers.ca> wrote:


Hello,
 
Please see the attached Commercial List 9:30 Hearing
Request Form in the above matter. Please let me know if you
need any more information.
 
Thank you,
Yolanda
 

 

David P. Preger Partner

199 Bay Street
Suite 2200
Commerce Court West
Toronto ON M5L 1G4
<imagec47b35.JPG>
<imageaf1abc.JPG>
 

Phone 416-646-4606
Fax 844-670-6009
Email DPreger@dickinsonwright.com

<imageaa3a69.JPG>
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Yolanda Song | Offices
 

647.245.2584
_____________________________________________________
 

Stevenson Whelton LLP — This email message is intended for the person(s) to
whom it is addressed and may contain information which is SOLICITOR-CLIENT
PRIVILEGED or CONFIDENTIAL. Any unauthorized use, distribution, copying or
disclosure by any person other than the addressee(s) is strictly prohibited. If
you have received this email in error, please notify the sender immediately by
return email and delete the message and any attachments from your system.

 
<Commercial List Chambers Appointment Request
Form (01284169xC34D3).pdf>

 
 

________________________________
Confidentiality Warning: This message and any attachments are intended only for the use of the
intended recipient(s), are confidential and may be privileged. If you are not the intended recipient you
are hereby notified that any review, retransmission, conversion to hard copy, copying, circulation or
other use of this message and any attachments is strictly prohibited. If you are not the intended
recipient please notify the sender immediately by return e-mail and delete this message and any
attachments from your system.

Information confidentielle : Le présent message, ainsi que tout fichier qui y est joint, est envoyé à
l'intention exclusive de son ou de ses destinataires; il est de nature confidentielle et peut constituer
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une information privilégiée. Nous avertissons toute personne autre que le destinataire prévu que
l'examen, la retransmission, l'impression, la copie, la distribution ou toute autre utilisation de ce
message et de tout fichier qui y est joint est strictement interdit. Si vous n'êtes pas le destinataire
prévu, veuillez en aviser immédiatement l'expéditeur par retour de courriel et supprimer ce message
et tout document joint de votre système.
________________________________

<mime-attachment>
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Court of Appeal File No. M51800  

Ontario Superior Court File No.  CV-20-00643021-00CL 

COURT OF APPEAL FOR ONTARIO 

B E T W E E N: 

C & K MORTGAGE SERVICES INC. 

Applicant (Respondent in Proposed Appeal) 

- and –

CAMILLA COURT HOMES INC. and ELITE HOMES INC. 

Respondents 

APPLICATION UNDER  SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 

R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 

1990 C. C.43, AS AMENDED AND SECTION 68 OF THE CONSTRUCTION ACT, R.S.O. 1990, C. 

30  

APPELLANT'S CERTIFICATE 

The appellant Jereemy Tan certifies that the following evidence is required for the 

appeal, in the appellant's opinion: 

1. The Affidavit of Jereemy Tan sworn August 6, 2020 and Exhibits thereto;

2. The Affidavit of Gary Gruneir sworn August 11, 2020 and the Exhibits thereto;

3. Transcript of the cross-examination of Jereemy Tan held on August 14, 2020;

4. First Report of the Receiver dated August 17, 2020 and Appendices thereto;
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5. Answers to undertakings of Jereemy Tan given on his cross-examination. 

 

October 26, 2020 STEVENSON WHELTON LLP 

Barristers 

15 Toronto Street 

Suite 200 

Toronto ON  M5C 2E3 

 

Richard Macklin 

Tel: 647-847-3822 
rmacklin@swlawyers.ca 
Wei Jiang 

Tel: 647-245-2589 
WJiang@swlawyers.ca 
 

Tel: 416-599-7900 

Fax: 416-599-7910 

 

Lawyers for interested party Jereemy Tan  

 

TO: DICKINSON WRIGHT LLP 

Barristers and Solicitors 

199 Bay Street 

Suite 2200 

Commerce Court 

Toronto ON  M5L 1G4 

 

David Preger 

Tel: 416-646-4608 

 

Tel: 416-777-0101 

Fax: 416-865-1398 

 

Lawyers for the Applicant (Respondent in Appeal) 
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AND TO: BLANEY MCMURTRY LLP 

Barristers and Solicitors 

2 Queen Street East 

Suite 1500 

Toronto ON  M5C 3G5 

 

Eric Golden 

Tel:   416-593-3927 

 

Tel:   416-593-1221 

Fax:  416-593-5437 

 

Lawyers for the Receiver, Rosen Goldberg Inc. 
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C & K MORTGAGE SERVICES INC. -and- ELITE HOMES INC. and others 

Applicant (Respondent in Appeal)  Respondents 
 

                 Court of Appeal File No.  M51800 

               Ontario Superior Court File No. CV-20-00643021-00CL 

 

 

 
COURT OF APPEAL FOR ONTARIO 

 

PROCEEDING COMMENCED AT TORONTO 

 APPELLANTS' CERTIFICATE  

 

 STEVENSON WHELTON LLP 

Barristers 

15 Toronto Street 

Suite 200 

Toronto ON  M5C 2E3 

 

Richard Macklin (LSO # 34361S) 
rmacklin@swlawyers.ca 

Wei Jiang (LSO # 77030Q) 
WJiang@swlawyers.ca 

 

Tel: 416-599-7900 

Fax: 416-599-7910 

 

Lawyers for interested party Jereemy Tan 
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COURT OF APPEAL FOR ONTARIO 

Court File No.: M51800  

Date:  20201023 

C & K Mortgage Services Inc. v. Camilla Court Homes Inc. and Elite Homes Inc. 

BEFORE: Tulloch J.A. 

DATE: October 8, 2020 by video conference 

INTERIM DECISION: 

[1] This is a motion brought by Jereemy Tan (the “Moving Party”) seeking,

amongst other things, an extension of time to file a notice of appeal of the decision 

of the Honourable Dietrich J. of the Superior Court, authorizing the appointed 

Receiver in Bankruptcy (the “Receiver”) to proceed to disclaim an agreement of 

purchase and sale for the property known municipally as 180 Mateo Place, 

Mississauga, Ontario (the “Property”). The Moving Party had entered into an 

agreement to purchase the Property, and the closing was scheduled for June 26, 

2020. 

[2] The underlying decision that is the subject of this motion was rendered on

August 27, 2020. 

[3] Pursuant to s. 31(1) of the Bankruptcy and Insolvency General Rules, C.R.

C., c. 368, (the “Rules”) a notice of appeal was to be delivered within ten days 

following the rendering of the decision. Due to inadvertence on the part of the 
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Moving Party’s lawyer, this was not done. The lawyer operated on the basis that 

the Moving Party had 30 days to deliver a notice of appeal. 

[4] Under the Rules, ten days from August 27, 2020 was September 6, a 

Sunday and non-juridical day. The Monday, September 7, was Labour Day, a 

holiday and non-juridical day. Accordingly, the notice of appeal was due on 

September 8, 2020.  

[5] On Monday, September 14, 2020, the Moving Party’s lawyers notified the 

other parties to the proceedings (the mortgagee and Receiver) of the Moving 

Party’s intention to appeal. On September 17, 2020, the Moving Party’s lawyers 

served the notice of motion to extend time. 

[6] The Moving Party’s lawyers have now been advised that the Property has 

been sold, subject to court approval, to a new purchaser. The closing date is 

November 5, 2020. 

[7] All parties agree on the applicable legal principles and test to be applied to 

determine whether this court should exercise its discretion and grant the order to 

extend time. However, the parties differ as to whether the Moving Party has met 

the test. 

[8] For the reasons to follow shortly, the motion for an extension of time to file 

the notice of appeal is hereby granted.  
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[9] I am also satisfied that the Moving Party has an appeal as of right, based on 

ss. 193 (b) and (c) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. 

Accordingly, the decision below and accompanying order are hereby stayed, 

pending the appeal. 

 

155



COURT OF APPEAL FOR ONTARIO 

DATE: 20201027 
DOCKET: M51800 

 
 

Tulloch J.A. (Motion Judge) 

 
In the Matter of section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 

1985, C. B-3, as amended, section 101 of the Courts of Justice Act, R.S.O. 1990 
c. C.43, as amended, and section 68 of the Construction Act, R.S.O. 1990, C.30 

 

BETWEEN 
 

C & K Mortgage Services Inc. 

Applicant (Responding Party) 

and 

Camilla Court Homes Inc. and Elite Homes Inc. 

Respondents 

Maureen Whelton and Neil Wilson, for the moving party Jereemy Tan 

David Preger and David Seifer, for the responding party C & K Mortgage 
Services Inc. 

Eric Golden, for the responding party Rosen Goldberg Inc. in its capacity as 
court-appointed Receiver 

Tara Vasdani, for the responding parties Janak Bhawnani and Sharmila 
Bhawnani 

Heard: October 8, 2020 by video conference 

REASONS FOR DECISION 
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[1] This is a motion brought by Jereemy Tan (the “moving party”) seeking, 

amongst other things, an extension of time to file a notice of appeal of the decision 

of Dietrich J., of the Ontario Superior Court, authorizing the appointed Receiver in 

Bankruptcy (the “Receiver”) to proceed to disclaim an agreement of purchase and 

sale for the property known municipally as 180 Mateo Place, Mississauga, Ontario 

(the “property”). The responding party, C & K Mortgages Inc. (the “mortgagee”), 

has a mortgage over the property.  

[2] The moving party had entered into an agreement to purchase the property, 

with a closing date of June 26, 2020. He paid a deposit of $500,000. $100,000 of 

this deposit was paid to the real estate broker in trust. $400,000 was paid directly 

to the vendor and subsequently invested into the property. 

[3] At the hearing for this matter, both the moving party and the mortgagee were 

represented by counsel who delivered written and oral submissions. The Receiver 

was also represented at the hearing and opposed the motion, offering oral 

submissions in response. Finally, the individuals who entered into a new 

agreement of purchase and sale for the property, subsequent to the Receiver’s 

disclaiming of the original agreement, were represented at the hearing and offered 

oral responding submissions. 

[4] The underlying decision that is the subject of this motion was rendered on 

August 27, 2020. 
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[5] Pursuant to s. 31(1) of the Bankruptcy and Insolvency General Rules 

C.R.C., c. 368 (the “rules”), a notice of appeal was to be delivered within ten days 

following the rendering of the decision. Due to inadvertence on the part of the 

moving party’s lawyer, this was not done. The lawyer operated on the basis that 

the moving party had 30 days to deliver a notice of appeal. 

[6] Under the rules, ten days from August 27, 2020 was September 6, a Sunday 

and non-juridical day. The Monday, September 7, was Labour Day, a holiday and 

non-juridical day. Therefore, the notice of appeal was due on September 8, 2020.  

[7] On Monday, September 14, 2020 the moving party’s counsel notified the 

other parties to the proceedings (the mortgagee and the Receiver) of the moving 

party’s intention to appeal. On September 17, 2020 the moving party’s counsel 

served the notice of motion to extend time. 

[8] The moving party’s counsel have now been advised that the property has 

been sold, subject to court approval, to a new purchaser. The closing date is on 

November 5, 2020. 

[9] All parties agree on the applicable legal principles and test to be applied to 

determine whether this court should exercise its discretion and grant the order to 

extend the time. However, the parties differ as to whether the moving party has 

met the test. 
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[10] For the reasons below, the motion for an extension of time to file the appeal 

is hereby granted. 

[11] While r. 3.02(1) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, 

permits a party to bring a motion to extend or abridge any time prescribed by those 

rules or an order, the court has no independent authority to extend a statutory time 

limit. The authority for extending a statutory time limit must be found in the relevant 

statute.  

[12] Section 187(11) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, 

establishes the statutory jurisdiction for the court to extend time: 

Where by this Act the time for doing any act or thing is 
limited, the court may extend the time either before or 
after the expiration thereof on such terms, if any, as it 
thinks fit to impose. 

[13] The applicable test for this court to consider in determining whether to 

exercise its discretion to grant an order extending the time to file a notice of appeal 

is well settled. The following factors are relevant: 

i. whether the appellant formed an intention to appeal 
within the relevant period; 

ii. the length of the delay and explanation for the delay; 

iii. any prejudice to the respondents; 

iv. the merits of the appeal; and 

v. whether the “justice of the case” requires it. 
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See e.g., Kefeli v. Centennial College of Applied Arts and Technology (2002), 23 

C.P.C. (5th) 35 (C.A.), at para. 14; Rizzi v. Mavros, 2007 ONCA 350, 85 O.R. (3d) 

401, at para. 16; for the similar test in the bankruptcy context, see e.g., Ontario 

Wealth Management Corporation v. Sica Masonry and General Contracting Ltd., 

2014 ONCA 500, 17 C.B.R. (6th) 91, at para. 26; Forjay Management Ltd. v. 

625536 B.C. Ltd., 2019 BCCA 368, 28 B.C.L.R. (6th) 213, at para. 33. 

[14] While all factors are important, and each must be considered and weighed, 

the overarching principle is that an extension should be granted if the “justice of 

the case” requires: Frey v. MacDonald (1989), 33 C.P.C. (2d) 13 (Ont. C.A.); Sica 

Masonry, at para. 26. 

[15] In this case, I am satisfied that the moving party did form an intention to 

appeal shortly after receiving the decision of the court. The evidence is that 

counsel for the moving party inadvertently assumed that the 30-day period for 

delivery of a notice of appeal applied, instead of the ten-day period as stipulated 

by the rules. The period that elapsed between the ten-day deadline and the date 

when counsel for the mortgagee and the Receiver were notified was only six days. 

[16] Once counsel realized that the deadline for filing the notice of appeal had 

passed, he acted with dispatch, while acknowledging that it was through his own 

inadvertence that the deadline for filing the notice of appeal had elapsed beyond 

the ten days. 
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[17] The mortgagee submits that if the motion for extension of time is granted, 

then the responding parties will suffer real and significant prejudice. They point to 

how the property was sold on September 11, 2020 to a new purchaser, with a 

closing date of November 5, 2020. This new purchase and sale agreement is 

unconditional. 

[18] Notwithstanding the position taken by the responding parties, I am not 

persuaded that they will suffer significant prejudice if the moving party’s motion for 

an extension of time to appeal is granted. 

[19] As pointed out by counsel for the moving party, the new agreement of 

purchase and sale was entered into subject to court approval. The new purchasers 

would therefore be fully aware of the uncertainties in the process. 

[20] Furthermore, the moving party has indicated that they would be prepared to 

have an expedited appeal should the motion be granted. And, alternatively, the 

moving party would be content for the new agreement of purchase and sale to 

proceed, provided $500,000 of the proceeds are held back by the Receiver, 

pending the results of these proceedings. 

[21] In these circumstances, I am satisfied that the explanation for the delay in 

filing the notice is reasonable, that the time period beyond the stipulated deadline 

was relatively short, and that any resulting prejudice to the responding parties is 

negligible. 
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[22] The main argument put forward by the responding parties is that the 

proposed appeal lacks merit and the extension motion should accordingly not be 

granted.  

[23] First, the mortgagee’s argument is based in part on the fact that the moving 

party was properly notified of the initial appointment of the Receiver, yet he did not 

apply to vary or appeal the order appointing the Receiver. 

[24] Second, the responding parties observe that the Receiver notified the 

moving party of its intention to disclaim the agreement of purchase and sale for the 

property. The Receiver confirmed that the moving party could make an offer and 

compete with any other purchaser, but that he would not get credit for his original 

deposit. Upon learning of the Receiver’s decision to disclaim the original 

agreement of purchase and sale, the moving party brought a motion before the 

Ontario Superior Court to compel the Receiver to complete the agreement. The 

motion was heard and dismissed on August 27, 2020, and the moving party failed 

to appeal within the ten-day stipulated time period. 

[25] The moving party submits that there is merit to the proposed appeal. He 

advances three main arguments. 

[26] First, that the motion judge misapprehended the court’s role on the motion 

for directions; second, that the motion judge misapprehended the law on the 

application of the No Registration/Exclusion Clause in the agreement of purchase 
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and sale; and third, that the motion judge incorrectly turned a broader equities 

analysis into a strict analysis of priorities. 

[27] Without addressing the merits arguments, it suffices to say that when a court 

considers the merits of an appeal within the context of a motion seeking an 

extension of time to appeal, it is not with a view to determining whether the appeal 

will succeed. Instead, a court must consider only whether there is so little merit in 

the proposed appeal that the court could reasonably deny the important right of 

appeal: Issai v. Rosenzweig, 2011 ONCA 112, 277 O.A.C. 391, at para. 10; Duca 

Community Credit Union Ltd. v. Giovannoli (2001), 142 O.A.C. 146 (C.A.), at 

paras. 14-15. 

[28] In this case, I am satisfied that the proposed appeal meets the threshold-

merit requirement, which is a relatively low one. 

[29] On balance, I am also satisfied that the justice of the case militates in favour 

of granting the requested motion to extend time to file the notice of appeal. 

[30] Having decided that the motion for an extension of time to file the appeal 

ought to be granted, I now turn to the issue of whether the appeal of the motion 

judge’s order is “of right”, or “with leave” of the court. 

[31] Section 193 of the Bankruptcy and Insolvency Act reads as follows: 

Unless otherwise expressly provided, an appeal lies to 
the Court of Appeal from any order or decision of a judge 
of the court in the following cases: 
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(a) if the point at issue involves future rights; 

(b) if the order or decision is likely to affect 
other cases of a similar nature in the 
bankruptcy proceedings; 

(c) if the property involved in the appeal 
exceeds in value ten thousand dollars; 

(d) from the grant of or refusal to grant a 
discharge if the aggregate unpaid claims of 
creditors exceed five hundred dollars; and 

(e) in any other case by leave of a judge of 
the Court of Appeal. 

[32] I am satisfied that pursuant to both ss. 193 (b) and (c) of the Bankruptcy and 

Insolvency Act, the moving party has an appeal as of right.  

[33] Section 193(b) provides an appeal as of right, since the decision may impact 

the Receiver’s choice to disclaim other property subject to their authority. The 

Receiver was appointed to take possession and control of two properties subject 

to the mortgagee: the property at issue and one other. This other property was 

subject to an agreement of purchase and sale, entered into prior to the 

receivership, that the Receiver subsequently disclaimed. While I understand that 

the Receiver has since negotiated a new agreement to sell this other property, it 

stands that the outcome of the appeal in the instant case will likely impact the 

Receiver’s conduct concerning the other property. In reaching this conclusion, I 

am persuaded by the reasoning of Willcock J.A. in Forjay Management Ltd. v. 
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Peeverconn Properties Inc., 2018 BCCA 188, 61 C.B.R. (6th) 221, who reached a 

similar conclusion on analogous facts: at paras. 40-44.  

[34] I am satisfied that s. 193(c) applies as well, as the property involved exceeds 

$10,000.  

[35] First, the order sought to be appealed from is not procedural in nature. The 

order permitting the Receiver to disclaim the agreement increased the value of the 

assets in the hands of the Receiver and was made, in part, for that purpose: Forjay, 

at paras. 48-50; 2403177 Ontario Inc. v. Bending Lake Iron Group Limited, 2016 

ONCA 225, 396 D.L.R. (4th) 635, at paras. 54-58. 

[36] Second, the order “brought into play” the value of the property. The motion 

judge specifically observed that the Receiver’s marketing and selling of the 

property would yield a higher recovery than if the original agreement were 

completed. Thus, the court “was called upon to consider something more than the 

monetization of an asset”: Forjay, at paras. 51-52; Bending Lake, at paras. 59-60.  

[37] Third, the order resulted in a loss. It purported to finally determine the moving 

party’s lack of entitlement to the property. In doing so, the order materially 

increased the value of the property in the hands of the Receiver. If the moving 

party succeeds in their appeal, the mortgagee will effectively suffer from a loss as 

reflected by the deposit shortfall and the difference between the price of the 

property under the pre-receivership agreement and the price to be paid under the 
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post-receivership agreement. This difference easily exceeds $10,000: Forjay, at 

paras. 53-54; Bending Lake, at paras. 61-62. 

[38] Finally, it is worth noting that the court in Forjay analyzed whether s. 193(c) 

applied in that case with reference to the narrow analysis of that section 

undertaken by this court in Bending Lake: Forjay, at para. 47.  

[39] Accordingly, pursuant to s. 195 of the Bankruptcy and Insolvency Act, the 

underlying proceedings are stayed, pending disposition of the proposed appeal. 
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