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ST. GEORGE JELLETT (DE-}
FENDANT) cooivvremerenen. rrerereniiarans

AND

DANIEL R.WILKIE AND OTHERS
(PLATNTIFFS)...uururescvrnnnn +evnnnrens

ST. GEORGE JELLETT ,(DE-E
FENDANT) covvvirrnriencnnesesnmannaan

AND
THE SCOTTISH ONTARIO &

APPELLANT;

I RESPONDENTS,

APPELLANT;

MANITOBA LAND GOMPANYg RESPONDENTS.

(PLAINTIFES) ...vunencenincerenenecnnains )

ST. GEORGE JELLETT (D=-
FENDANT) cvveeserrrrsrsnrisrriesrenannans

AND

ROBERT W. POWELL (PLAINTIFF)......

—rr—

ST, GEORGE JELLETT (DE-E

FENDANT) 1ovvveorrvnnsersenrernsanrasvennes

JACOB ERRATT (PLAINTIFF)} --eeevvreee

APPELLANT;

REsronpENT.

APPELLANT;

..RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF THE NORTH-

WEST TERRITORIES.

Real Property Act—Registration-—Emeculion— Unregistered  trangfers—
Equitabls righis—Sales under executton—R. 8. 0. ¢ 51; 51 V., (D.)

¢, 20,

The provisions of sec. 94 of the Territories Real Property Act (49 V.
¢, 51) as smended by 51 V. (D.) c. 28 do not displace the

*PRESENT :—8ir Henry Strong O.J. and Taschereaw, Sedgewick,

King and Girouard JJ.

1896 CanLll 48 {SCC)
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rule of law that an execution creditor can only sell the real estate 1896 _

oy of his debtor subject to the charges, liens and equities to which Torrne

; the sae was subject in the bands of the execution debtor, and do .

b . not give the execution creditor any superiority of title over prior WILRIE
unregistered transferees but merely protect the lands from inter. —
e - . JELLETT
mediate sales and dispositions by the execution debtor. If the ».
sheriff sells, however, the purchaser by priovity of registralion of TEE
the sheriff’s deed would under the Act take priority over previous SCOTTISE

A OntAnIo &
unregistered transfers. MAKITOBA
i . _ Laxp Co.
L APPEAL from a decision of the Supreme Court of _——

the North-west Territories reversing the judgment at JEI‘;ETT
7 the trial in favour of the several defendants. PoOWELL.

The plaintiffs respectively purchased lands from the N
Edmonton and Saskatchewan Land Company of g * =
Canada on Tth March, 1891, for valuable considera- -~
tion and the said company then executed and delivered
to them respectively transfers of the lands so purchased
executed under “ The Territories Real Property Act ™
(1). The plaintiffs neglected to register the transfers and
on the 20th of June, 1898, the sheriff had in his
i hands a writ of execution against the lands of the said
company issued by the defendant Jellett, and filed a
copy of the writ of execution against the said lands as
_ being the lands intended to be charged thereby with
L the registrar of the registration district within which

they are situate, and a memorandum thereof was made

in the registry of the said lands of which the said com-

pany still appeared to be the registered owners under
« uncancelled certificates of title. -

On the 14th December, 1898, the plaintiffs registered

the transfers of the said lands fo them from the com-

pauy, but the registrar refused to issue certificates of

ownership to the plaintiffs except marked as being

subject to the execution, and accordingly certificates

of ownership in favour of the plaintiffs were issued,

but marked as affected by the writ under the pro-

(1) R. 8. C. c. 51,

dgnmstsssponces

ptmisned
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284 SUPREME COURT OF CANADA. [VOL. XXVI

. 1896  visions of the amended sec. 94 of “The Territories Real
Jeriere FProperty Aot

Wn?x}.m The defendant Jellett maintained the execution in
.— . force and directed the sheriff to advertise the lands for
JELLRTT .
» - sale.
Sc'gf;sﬂ The actions asked for declarations that the execution
Oxrarto & Was 2 cloud on the plaintiffs’ titles; that the entry of
Lﬁg?&%‘i‘ the execution should be cancelled and removed from
P the register, and for an injunction restraining the sale
ELiETT of the lands and for damages.
PowgeLL, -

— Taylor Q.C. for the appellants. Difficulty may arise
JEL;ETT by reading sections placed for a distinet purpose un-
‘Esparr, der one heading, with sections placed for different

" purposes under different headings of the Act. To

get the correct bearing, each section must first be
considered With reference to the particular purpose
it is intended to sérve under the heading where it is
found. Eastern Counties Railway Co.v. Marriage (1) ;
White v. Neaylon (2); for otherwise we may legislate
an intention into” the statute. Lawless v. Sullivan
(8); Bowen L. J. in The Queen v. Liverpool Justices
" (4); WillesJ. in Abel v. Lee (5); also Lord Coleridge
in Cozhead v. Mullis (6): “It is better to suppose
that Parliament meant what Parliament clearly said.”
. Under “The Territories Real Property Act” unregis-
tered iransfers create nothing, and form the basis of
no equities to defeat executions prior in registration.
Registration alone causes a transfer to create or pass
an interest; sec. 8, subsec. ¢c. See also secs. 41, 59 and
60. McEllister v. Biggs (1}; Registrar of Titles v.
Patierson (8). Taylor v. The Land Mortgage Bank (9).

(1) 9 H. L. Cas. 41. (5).L.-R. 6 C. P. 371,
(2) 11 App. Cas. 176. (6) 3C. P. D. 442,

. (3)3Can. 5. Q. R. 117, (7} 8 App. Cas. 314,
(4) 11 Q. B. D. 649, . (8) 2 App, Cas. 110.

(9) 12 Vie. L. R, 748,

1896 CanLli 49 (SCC)
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Transfers would not, apart from the Act, pass any 1896
title. The Act substitutes a new method of passing Jerrpee
title, and must be complied with to give the transferee erri'xm.
the benefit of the Act. McGuire J. in Re Rivers (1); ~—— -
Re Herbert and Gibson (2). JEL;'_ETT

In White v. Neaylon (3), the learned judge deals with Sc'g;‘;gﬁ
the absurdity of the idea that unwritten equities would Onumo &
be stronger than written ones, but says, as Parliament Lﬁ;m%%‘f‘
excluded written ones from protection, and said nothing ot
about unwritten ones, the court would conclude that 2.
it meant to leave them unprovided for. See Hagarty FoVEil-

C.J.in Peterkin v. McFarlane (4) where he strongly JELLETT
tupheld the same theory. ERRAD.

Foy Q.C. and Chrysler Q.C. for the respondents. The —W
execution bound only the beneficial interest of the
debtor. Byre v. McDowell (5) ; Morton v. Cowan (8).
This law has not been changed by “The Territories
Real Property Act,” which recognizes the creation and
existence of equitable or beneficial estates as dis-
tinguished both from the legal estate and from a mere
personal right against the registered owner. See sec.
8a as substituted by 51 Vict. ch. 20, sec. 3 and other
sections. Jones, Torrens System 82, 128 and cases cited.

Equitable mortgagees can be protected. Re Maloney
(1) : Colonial Bank of Australia v. Pie (8); Cunningham
v. Gundry (9); Re Massey and Gibson (10) explaining
Herbert and Gibson (2).

The respondents were the beneficial owners of the
land and the execution debtors owners of the bare
legal estate in equity. Upon the delivery of the trans-

(1) 1t N.W.T, Rep. part4 p.66.  (5) 9 H. L. Cas, 619,

(2) 6 Man, L, R. 192. (6) 25 0. R. 529.

{(3) 11 App, Cas. 176. (7) 14 Can. L. T. 240,

() 9 Ont. App. R. 443; 13 (8) 6 Vic. L, B. Eq. 186.
Can. B, C, R. 677 sub nom. Rose v. (9) 2 Vie. L. R. Eq. 187,
Peterkin, A {10} 7 Man, L, R, 172,

1896 CanLll 49 (SCG)
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fers the lands ceased fo be exigible under any sub-
sequent execution against the plaintiffs. Parke v.
Riley (1); Watson v. The Royal Permanent Building
Society (2) ; Britain v. Rossiter (8); Maddison v.
Alderson (4); Huntley v. Huntley (5). Concurrently
with the old rule of law was admitted the rule of

Onzamio & equity, that the estate did pass if the intention was

MANITOBA

Lawp Co.
JRLLETT
%
PowsnL,
JELLETT
.
ERRATT,

clearly indicated.- The same rule of equity still exists
cohcurrently with the provisions of section 59. Mc¢El-
lister v. Biggs {6); Mathieson v. The Mercantile Finance
and Agency Co. (7).

Section 59 must be read also In conjunction with
section 64, and restricted by the words * as against any
bond fide transferee.” * Transferee” probably includes
“ encumbrancee” but an execution creditor is neither.

A writ of execution filed under section 94 is not an
“instrument ” within the meaning of the Act.

Sections 68, 108 (d), 104, 105 and 124, place a bond
Jide purchaser for value in a distinct category. This
interpretation fulfils the object of the Aet. Gibbs v.
Messer (8). As to priority between instruments filed
without production of certificate, see Re Bentley and
Morris (9).

Secs, 80, 61 and 62 are for the benefit of the regis-
tered owner, in whose hands the certificate is conclu-
sive evidence sub modo as against persons claiming
interests or estates adversely to the certificate, 7.e. in
the sense of attacking its validity, but not as against
persons claiming under the very title evidenced by the
certificate, as the respondents claim. Jones, Torrens
System 80, 81, 82, 100, 101. Cunninghaem v. Gundry
(10). : ‘

(1) 12Gr. 69 ; SE& A. 216, (5) 114 U, 8. R. 394.

(2) 14 Vie. L. K. 283 ; Hunter’'s (6} 8 App. Cas. 314.

Cases 185, 192, . {7) 17 Vic. L. R. 271,
(3) 11 Q. B. D, 123, - {8) [1891] A. C. 248.

(4) 8 App. Cas. 467, (9) 12 Can. L. T. 119,
Lo (16} 2.Vic. L. R. Eq. 187,

18896 Canl.ll 49 (SCC)
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This filing of the execution operates as a caveat 1896
merely and a caveat is not an “ instrument” within Jorrmer
the meaning of the Act (sec. 3, subsec. ). National er?l'zm
Bank of Australic v. Morrow (1); Giles v. Lesser (2), ——

Massey and Gibson (3) is followed in Onfario Bank v. JELf,‘ETT

in this case is established, viz., that the beneficial QN(;-T;;?H&

. interest of a cestwi qui trust is exigible under an execu- MANITOEA

. Lanp Co.
tion filed under the Act. —_
The certificate can only be evidence when produced, ‘TEL;"EM
and in favour of him who produces it. The purchasers Powpir.
bad it in custody when they received their transfers, Jezrzer
and the appellant never had it and cannot appeal to En;:wm.
it as evidence in his favour. The Shamrock Co.v. Farns- ~—
worth (5). Moreover, 2 certificate cannot be conclusive
evidence of more than appears on its face, namely,
that at its date the title was in the person named.
The sheriff has been properly and of necessity made
a party. Bee Onfario Industrial Co. v. Lindsey (6).

The judgment of the court was delivered by:

TeE CHIEF JUsTIor~—This appeal involves a ques-
tion of law arising upon undisputed facts. Four actions
brought by different plaintiffs against the same defend-
ant have been comsolidated, the substantial question
being the same in each. The plaintiffs in the three
several actions of Wilkie, the Scottish Ontaric & Man-
itoba Land Company, and Powell, were each the pur-
chasers of certain lands from the Edmonton and Sas-
katchewan Land Company, who had obtained transfers
of the lands respectively purchased by them, against
which the appellant, Jellett, an execution creditor of
the last named company had, subsequent to the trans-

(1) 18 Vie. L. R. 8. - (4) 7 Man. L. B. 203,
(2) 6 Vice. L. R, Eq. 38.. (6) 2 Vic, L, R. Eq. 165
(3) 7 Man. L. R. 172, {6) 3 0. R. 68,

1896 CanL1l 49 (SCC)
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1896 fers, but before their registration, procured his writ of

N~

Jeuierr eXecution to be registered under section 94 of “ The
z Territories Real Property Act "’ as amended by 51 Vict,

WIL;IIE. Gy i : ;
—— c¢h. 20. Erratt, the plaintiff in the remaining action,

5 T . .
J”f; ' is also a purchaser for value from the execution debtors

Sc%‘fm]isn under an unregistered contract, prior in date to the reg-
Oxnrarto & istry of the appellant’s execution. The questions are the

MANITOBA oome in all the four cases, viz., whether the registrar

Laxnp Co. . .
——  was right in refusing to register the transfers and con-

JELEETT tract-except subject to the lien or charge of the execu-

PowsLs. tion, and whether the appellant is entitled to sell the

Jerzerr lands so as to cut out the titles of the respondents.
Ermarr. Lhe consolidated actions having been heard in the first
—. . instance before Mr. Justice Rouleau, who dismissed
The Chief '
Justice. them, were brought by way of appeal before the
Supreme Court of the North-west Territories in
banc, which court reversed the judgment of Mr.
Justice Rouleau and entered a judgment for the re-

spondents declaring the writs of execution clouds upon

the respondents’ titles and directing the registrar to _

cancel the entry of the executions, and further restrain-
ing the sheriff from selling the lands under the execu-
tions, _ '

I am of opinion that this judgment and the reasons
given for it in the opinion of the court, written by Mr.
Justice Maguire, were entirely right and that there is
no foundation for the present appeal.

By the North-west Territories Act the law of England
as it existed on the 15th of July, 1870, so far as it has
not been altered or varied by competent legislative
authority, is; by the 11th section of the Act, made the
‘tule of decision in those territories.

No proposition of law can be more amply supported
by authority than that which the respondents invoke
as the basis of the judgment under appeal, namely, that
an execution creditor can only sell the property of his

1896 CanLll 49 (SCC)
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debtor subject to all such charges, liens and equities as 1896
the same was subject to in the handsof his debtor. In Jgrrper
a dissenting opinion delivered in the case of Miller v. Wn:’:';m,
Duggan (1), I brought together a number of authorities —

bearing on this point. I may here refer to the follow- JEL:E"' o

ing cases as conclusively establishing the principle in chfém

question, viz. : Eyre v. Mc Dowell (2); Beaven v. Lord Oxtario &

Ozford (8) ; Whitworth v. Gaugain (4) ; Kinderley v. Jer- %:S;Tgﬁf‘
vis (5); Benham v. Keave (6); Wickham v. The New
JELLETT

Brunswick Railway Co.(T); Walts v. Porter (8) ; Langton 2
v. Horton (9); McMuaster v. Phipps (10) ; and Strong v. FOWELL.

Lewis (11). JELLETT
The rule thus well established must have become ggpirr.
the law of the territories unless it has been .displaced el
by some statutory provision to the contrary ; and if no Justice.
such enactment can be referred to it must be conclu- ~—
sive of the question raised by this appeal, as the Sup-
reme Court has held it to be.
It is, however, said in behalf of the appellant that
section 94 of the Territories Real Property Act (49 Vict.
ch. 51) as amended by 51 Vict. ch. 20, does alter the
law so as to give the appellant the priority he claims
for his writs of execution over the prior unregistered
transfers and contract of the respondents. That sec-
tion is as follows :
Every sheriff or other officer charged with the exeeution thereof
shall after the delivery to him of any writ or process affecting land or
lien, mortgage or encumbrance or other interest therein deliver a copy
of every such writ or process so in his hands or that may thereafter be
delivered to him, certified underhis hands, together with a memorandum
n writing of the lands intended to be charged thereby, to the registrar
within whose district such lands arve situate, and no land shall be bound
by any such writ or other process unless such copy and memorandum

(1) 21 Can. 8.C. R. 33. (6) 83 DeG. ¥. & J. 318,

(2) 9 H. L. Cas. 619. (7) L.R. 1 P.C. 64.

(3) 6 DeG. M. & G. 507. (8) 3 E. & B. 758,

(4) 1 Ph. 728, (9) 1 Hare 560.

(5) 22 Beav, 1. (10) 5 Gr. 253. -
(11) 1 Gr. 443,

19

1896 CanlLll 49 (SCC)
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have been so delivered ; and the registrar shall thereupon, if the title
has been registered, or so soon as the title has been registered under
the provisions of this Act, enter a memorandum thereof in the regis-
ter ; and from and after the delivery of a copy of any such writ or
other process and memorandum: to the registrar the same shall operate
as a caveat against the transfer by the owner of the land mentioned in
such memorandum or of any interest he has therein, and no fransfer

ScorTIsH  shall be made by bim of such land or interest therein except subject to

Onranio &
MaNiTOBA

such writ or other process.

LaxD Co ¢ Now, as I have already said, the sheviff having

JELLETT
o
PowELL,

: JELLEJT

ERRATT

"delivered a copy of the appellant’s writs of execution
to the registrar together with a memorandum of the
lands intended to be charged thereby, the latter officer
entered a memorandum in the register accordingly, the
title then being a registered title, and the respondents

The Chief then being entitled under the transfers and contract

Justice,

before mentioned. According to the ordinary rules of
courts of equity the appellant could have made his
execution & charge on, and have sold for the satisfac-
tion of his judgment, just what beneficial interest the
execution debtor had in these lands and nothing more.
And this, which is said to be a * broad rule of justice "
and to depend, as is well pointed out by Wood V.C.in
Benham v. Keene (1}, upon the obvious distinction be-
tween a purchaser who pays his money relying on
getling the specific land he buys and. a creditor who is
in no such position, was from early times enforced by
courts of equity in order to protect the title of equit-
able owners and chargees. And it must have been the
obvious right of the respondents to have the benefit of

this protection in the way in which the judgment now -

impugned afforded it to them, unless the statute has
abrogated the principle. i
Had there been no dlﬂ"erence of opinion I should
have thought that there conld be no reasonable ground
for the pretense of the appellant that this 94th section
gives him any priority.
()17, & H. 685; 3 DeG, F. & J. 318,

1896 CanLll 49 {SCC)
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The construction of it seems to me to be obviously
plain, The effect to be given to the entry on the regis-
ter of the memorandum of the writ of execution is
clearly and precisely stated in the section itself to be
to operate as a caveat or warning to persoms who
might subséquently purchase or be about to purchase

291

1896
JELLETT
o
WILKIR,

JELLETT
v,
Tar
SCoTTIBE

from the execution debtor, that he could only sell or Onrario &

transfer an interest subject to the lien of the wri
This in so many words is what Parliament has de-
clared to be the effect and consequence of the regis-
tering of an execution. Surely thereis nothing in this
abrogating or pointing to the abrogation of prior in-
terests. It follows therefore that the rights of prior
parties remain'as they were before the execution was
registered, and these entitled the respondents to have
their transfers registered without any reference béing
made in the certificate to the execution, and to have
the sheriff’s sale restrained. I have been through all
the sections of the amended Lands Act, and I find
nothing abridging the equitable rights of the respond-
ents as they stood when the statute was passed. So
far from eqguities being shut out there are numerous
indications, as pointed out in Mr. Justice Maguire's

" judgment, that it was the intention to conserve them

(1); particularly the right to specific performance which
applies here to Erratt’s case is conserved. As regards
authority the National Bank v. Morrow (2), appears to
me directly in point. In that case the Supreme Court
of Victoria held that an unregistered equitable mort-
gagee was entitled to priority over a registered exe-
cution, and not only over the execution creditor but
also over a purchaser from the sheriff nunder the exe-
cution but whose transfer had not been registered.
The 106th section of the Victoria Act is substantially
identical with section 94 of the amended Lands Act,

{lzggéee sec 130, (2) Hunter's Torrens cases, p,3086,

t ManiToBA

Lawp Co.
JELLETT
U,
PoweLry,
JELLETT
v,
ErraTr.
The Chief
Justice.

1896 Canlll 48 (SCC)
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1896  the object of both being, not to give the exzecution
Jerrprr créditor any superiority of title over prior unregis-
Wiers, tered transferees, but merely to protect the land

it against intermediate sales and dispositions by the
Ly w.  execution debtor. No doubt if the sheriff had sold
ch‘fgsﬂ and the purchaser had registered his transfer, the Act
Owrario & would apply, and would in that case invalidate prior
I\I{Eig;mc%f‘ unregistered transfers made by the execntion debtor

——  before the registry of the execution, but no such case
JELLBEIT :

o as that is presented by this appeal, which must be dis-
POWBLL. missed with costs.
JELLETT ) Appeal dismissed with costs.

.Eag"am Solicitors for the appellants: 8. 8. & H, C. Taylor. -

’IBhe Shief Solicitors for the respondents: Beck & Emery.
uswice,

S—rra.

1896 Canl.ll 42 (SCC)
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McDonald v. The Royal Bank of Canada

[1933] C.R. 418

CNTARIO
Court of Appeal.
Mulock, C.J.0., Magee, Middleton, Masten and Davis, JJ.A.
April 24, 1933,

Mortgages -- Assignment of mortgage -- Assignment not
regigtered -- Execution against assignor of mortgage -- Seizure
-- Priorities -- The Execution Act, R.S.0. 1927, ch. 112, secs.
19 and 24 -- The Registry Act, R.8.0. 19827, ch. 155, secs. 1(4d)
and 71.

An agsignee of a registered mortgage of land who claims under
an unregistered assignment has priority over the claim of a
subsequent execution creditor of the assignor of the mortgage,
even where the sheriff has, pursuant to sec. 24 of the
Execution Act, R.85.0. 1927, ch. 112, registered a notice of
seizure of the mortgage without knowledge of the prior
unregistered assignment of the mortgage. 2An execution creditor
can only acquire the debtor's real beneficial interest and
nothing more. The Registry Act, R.S5.0. 19827, ch. 155, does not
improve the position of an execution creditor where the sheriff
has registered a notice of seizure because the Hotice of
seizure is not an instrument within the meaning of the Registry
Act and because the Registry Act deals with the protection of
rights of purchasers or mortgages under registered instruments
as against claims under unregistered instruments and does not
deal with the rights of creditors. Moreover, under sec. 18 of
the Execution Act, R.S5.0. 1927, ch. 112, the sheriff is only
empowered to selze mortgages "belonging to the person against
whom the execution has been issﬁed," and sec. 24 of the
Execution Act only provides for the mode of taking in execution

a mortgage which is made exigible under sec. 19, that is, a

1933 Canlll 116 (ON CA)}



mortgage which belongs to the executioan debtor,

An action brought by the plaintiff for a declaration that the
plaintiff, as the execution creditoxr of one Donald M. McDeonald,
is entitled to be paid out of the moneys in the hands of C.W.
Morris, the full amount of his judgment and costs in priority
to the claim of the defendant to such money. The facts are
fully stated in the judgments of Raney, J., and the Court of
Appeal.

The action was tried by Raney, J., without a jury at London.
A.R. Douglas, for the defendant.
C.A. Thompson, for the defendant, appellant.

December 23rd, 1932. Raney, J.: In January, 1932, the
plaintiff recovered a judgment against one Don McDonald in the
sum of $1,208.35 and costs, and placed an execution in the
hands of the sheriff of the County of Middlesex who thereupon
made a seizure, in the usual course, of a mortgage that had
been made in favour of the debtor by one David R. McArthur for
$5,155 and registered in the Registry Office for the County of
Middlesex. The mortgage had however been previously assigned
by the debtor in December, 1925, before its maturity, to the
defendant bank; a duplicate original of the mortgage had been
delivered to the bank, and the mortgagor duly anotified; but the
bank failed to register its assignment in the registry office,
and the plaintiff had no notice of the assignment at the time

of the seizure by the sheriff.

On this state of facts, the money payable under the mortgage,
namely, the sum of $2,468.85, having been realized and
deposited with the defendant's wmanager at London pending
judgment in this action, the question is whether the plaintiff
is entitled to be paid out of the moneys realized the amount of
his judgment and costs or whether the defendant bank is

entitled to retain the whole amount.

A land mortgage transaction usually includes both a covenant

to repay the debt and a conveyance of the land as security; and

1933 CanLil 116 (ON CA)



usually a transfer of mortgage includes both an assignment of
the debt and a conveyance of the land -- though no doubt either
the debt or the security may be assigned sgeparately
(Falconbridge's Law of Mortgages, 1919, p. 191). Here, both
the debt and the security were assigned by Don McDonald to the
bank, the material words of the assignment being as follows:
"All meneys, claims, rights and demands whatsoever . . . in
respect of or incidental to or resulting frxom . . . first
mortgage given by David R.M. McArthur for fifty-one hundred and
fifty-five dollars due April first, 1%27." That was, I think,
a complete assiganment of the mortgage, and it follows that the
provisions of the Registry Act, R.S.0., ch. 155, secs. 1(d) and
71, and of The Execution Act, R.8.0., ch. 112, sec. 24, apply,
and the plaintiff is entitled teo priority to the extent of his

claim.

There will be judgment accordingly and the plaintiff will

have his costs of the action.

The defendant appealed to the Court of Appeal from the
judgment of Raney, J.

C.A. Thompson, for the defendant, appellant.

J.C. Elliot, X.C., and N.F. Newton, for the plaintiff,

respondent.

March 3rd, 1933. The appeal was heard by Mulock, C.J.0C.,
Magee, Middleton, Masten and Davis, JJ.A.

C.A. Thompson, for the defendant, appellant, contended that
the trial Judge erred in holding that the plaintiff, an
execution creditor, was entitled to be paid the full amount of
his claim in priority over the defendant, the assignee of the
mertgage. The fact that the assignment of the mortgage was not
registered is immaterial., Section 71 of the Registry Act,
R.S.0. 1927, ch. 155, is not applicable in this case, as the
plaintiff is not a purchaser forxr value: Keenan v. Osborne

{1904), 7 O.L.R. 134.
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J.C. Elliott, K.C., and N.F. Newton, for the plaintiff,
respondent, relied upon sec. 71 of the Registry Act, supra.
Reference to Falconbridge, Law of Mortgages, 2nd ed., p. 127:
Russell v. Russell (1881), 28 Gr. 419; Peebles v. Hyslop
(1914}, 30 O.L.R. 511.

The Court at the conclusion of the argument allowed the
appeal with costs. Subsequently the Court delivered the

following written reasons:

April 24th, 1933. The judgment of the Court was delivered by
Middleton, J.A.: An appeal by the defendant from the judgment
of the Honourable Mr. Justice Raney pronounced on the 17th of
December, 1932, after the trial of the action declaring that
the plaintiff as execution creditor of one Donald M. McDonald,
ig entitled to be paid out of the woneys in the hands of C.W.
Morris the full amount of his judgment and costs in priority to
the claim of the defendant to such mozney and directing the
defendant to pay to the plaintiff his costs of the action.

The facts giving rise to this litigation are exceedingly
simple. In January, 1932, the plaintiff recovered judgment
against the said McDonald for 51,208 and costs and placed an
execution in the hands of the sheriff of the County of
Middlesex, who thereupon made geizure of a mortgage made by one
David R. McArthur to the execution debtox. This mortgage was
claimed by the Royal Bank to which it had been assigned by the
debtor in December, 1925, At the time of the assignment the
duplicate original of the mortgage had been delivered to the
bank and the mortgagor had been duly notified of the
assignment. The bank, however, failed to register this
aggignment in the Registry O0ffice and the piaintiff had no
notice or knowledge of the assignment at the time the sheriff
registered the necessary notice of seizure as required by The

Execution Act.

By consent of the parties the mortgage money has been
released and has been deposited in a special account pending

the result of this litigation.

1933 CanLil 116 (ON CA)



The bona fides of the assignment to the bank is not disputed
but the learned trial Judge held that the registration of the
notice under The Executicn Act constituted the execution
creditor a bona fide purchaser for value without notice and
gave him priority over the bank's assignment by virtue of the

provisions of The Registry Act.
In this we are all of opinion that the learned Judge erred.

Ever since the decision of the House of Lords in the case of
Eyre v. McDowell (1861), 9 H.L.C. 619, the matter is free from
doubt. As said by the Chief Justice of Canada in Jellett v.
Wilkie (1896), 26 S.C.R. 282, at p. 288, "no proposition of law
can be more amply supported by authority than . . . that an
execution creditor can only sell the property of his debtor
subject to all such charges, liens and equities as the same was

subject to in the hands of his debtor."

The case in the House of Lords is singularly parallel to that
in hand because it deals not only with the right of the
execution creditor but it deals also with the problem presented
by the registry of the judgment. The case came from Ireland
and under the Irish Statute the judgment could be registered
against the lands of the debtor and upon the registration the
statute provided that the execution creditor should be deemed
to be a purchaser of the lands as under a deed in which the
execution debtor was vendor, the execution creditor purchaser
and the amount of the execution the consideraticon for the
conveyance. The Irish Court had held that this made the
executicn creditor after the registration a purchaser for value
and as he had no notice of the unregistered conveyance, his
title as execution creditor defeated the right of the grantee
under the unregistered instrument. This decision was reversed
in the Lords by Lord Cranworth, Lord Wensleydale, and Lord
Kingsdown after a most exhaustive argument by very eminent
counsel. Lord Cranworth gives as the reason for his opinion
that apart from the statute the sheriff could only seize the
debtor's beneficial interest, that which, if there had been no
judgment, the debtor might have appropriated for the payment of
the debt. The debtor could not have appropriated the land to
the liguidation of his debt without first satisfying the claim
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of his eqguitable mortgagee and the statute did not intend to
and did not enable the creditor to take that which the debtor

could neot give.

The effect of the statute was not to vary the rights of the
debtor and the creditor by putting them in a position different
from that in which they stood apart from the statute. Its
intention and effect were that nothing should be transferred
except that which the debtor could transfer to a purchaser or
mortgagee with notice of all prior titles, that is, that to
which the debtor was beneficially entitled. Lord Wensleydale
entirely agrees. The provision for registration only affected
the debtor's actual interest. It conveys only the real
beneficial interest of the debtor and no more. Its effect
cannot be increased or lessened by the absence from or presence

on the registry of the previous equitable charge.

In the Supreme Court, in the case already referred to, it was
held that the registration of an execution did not defeat a
prior unregistered transfer made by the debtor even when the
land was registered under the Torrens System. It was, however,
pointe& out that if the sheriff =sold under the fi. fa. a
purchaser from the sheriff would be protected by virtue of the

provisions cf The Registry Act.

In the case of Whitworth v. Gaugain (31846), 1 Ph. 728, Lord
Cottenham reviewed the early cases and decided that
notwithstanding a statutory provision which gave to 'a judgment
the effect of an equitable charge upon the lands of the debtor,
a prior equitable mortgagee retained his right in equity to
enforce his security against the title of a creditor under a
subsequent judgment although the latter had acquired the legal
selgin and possession of the land under an elegit without
notice of the mortgage. This decision was approved in the case

in the Lords.

It is needless to multiply references for, since the decision
in the Irish case, I find no discordant note. I would, however,
refer to Madell v. Thomas, [18%1] 1 Q.B. 230, a decision cf the
Court of Appeal, particularly to what iz said by Lord Justice
Kay on page 238, where a title by estoppel was set up as
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agalinst a trustee in bankruptcy: "Nothing is clearer than that
upon general principles a trustee in bankruptcy or an execution
creditor will be bound by it just as much as the bankrupt or
execution debtor himself . . . a trustee in bankruptcy or
execgution creditor is in privity with the bankrupt or execution
debtor. He takes under the bankrupt or execution debtor and not
as a purchaser for valuable consideration and it has been
decided over and over again that he only takes what was vested
in the bankrupt or execution debtor. Where property is subject
to any rights by which it would be bound in the hands of the
bankrupt or execution debtor nothing can be more clear as a
general principle than that it would be subject to such rights
as against the trustee in bankruptcy or execution creditor. The
defendant's counsel admitted that as a general rule this was
so, but he =zaid that we are here dealing with a statute that
gives special rights to a trustee in bankruptcy or execution
creditor because it aviods as against them a document which may
be good as between the parties. I do not think that answer is
sufficient. The Act of Parliament does not purport to give to
a trustee in bankruptcy any benefit in the way of aveoiding an
estoppel that would bind the bankrupt. If a transaction would
be such as would create an estoppel as between the grantor and
grantee of a bill of sale, I do nct see anything in the Act to
prevent such estoppel extending to a trustee in bankruptcy or

execution creditor.”

This is alone sufficient to dispose of the appeal. I would,
however, draw atteantion to the fact that there are other
difficulties in the plaintiff's way. The notice of the
execution is not an instrument within the meaning of the
Registry Act. The Registry Act is plainly concerned with
protecting the rights of actual purchasers or mortgagees under
registered instruments as against claims under unregistered
documents. It does not in any way deal with the rights of

creditors.

Furthermore the learned Judge has misinterpreted the
Execution Act, R.5.0. 1927, ch. 112. Under sec. 19 the sheriff
is only empowered to seize mortgages, &c., "belonging to the
person against whom the execution has been issued." Section 24

only provides for the mode of taking in execution a mortgage
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which is made exigible under the earlier section, that is, a

mortgage which belongs to the execution debtor.

For these reasons the appeal must be allowed with costs and

the action dismissed with costs.

Appeal allowed with costs.
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Kerr v. Ruttle and Cruickshank.

[1952] O.R., 835-839
BARTLOW J.
12th and 22cd SEPTEMBER 1952

Executions -- Effect of Executions against Lands -- Lands
Subject to Equitable Mortgage -- The Execution Act, R.S.0.
1950, <. 120, ss. 31, 32, 34.

It is clear from ss. 31, 32 and 34 of The Execution Act that
a writ of execution attaches only to the interest of the
execution debtor in lands, and where an execution debtor is the
registered owner of lands that are subject to an eqguitable
mortgage at the time the execution is placed in the sheriff's
hands the execution will attach only to the equity in the land
remaining after the claim of the equitable mortgagee. The fact
that the eqguitable mortgagee, after the filing of the
execution, takes a conveyance of the property from the
execution debtor does not give the execution creditor a right
to claim against any interest acquired by the equitable
mortgagee under the mortgage. Jellett v. Wilkie et al. (189s8),
26 S.C.R. 282, referred to.

Mortgages -- Equitable Mortgages -~ Constitution by Deposit
of Deed -- Effect as against Execution Creditor -- Subsequent

Recovery of Judgment by Mortgagee.

A borrowed money from B for the purpese of purchasing land,
promising to give B a mortgage on the lands as security. The
money was actually paid teo A, and the time of repayment and the
rate of interest were agreed upon.. No formal mortgage was ever
eexecuted, but A, after he received his deed, took it to B's

gsoliciter and left it with him.
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Held, this transaction constituted a good eguitable mortgage,
and B acquired all the rights of an equitable mortgagee.
Russel v. Russel (1783), 1 Bro. C.C. 269; Burgess v. Moxon
(1856), 2 Jur. N.8. 10%9; Zimmerman v. Sproat (1912}, 26
0.L.R. 448, applied. In particular, B's claim had priority
over that of an execution creditor of A, whose execution was
not lodged with the sheriff until after the creation of the
equitable mortgage. The fact that B later obtained a Jjudgment
against A for the debt did not affect his rights under the
mortgage, nor did the further fact that B, still later,
accepted a conveyance of the land from A give the execution
creditor any greater rights as against the land, since the
execution never attached to anything more than A's interest in

the land.
TRIAL of an issue.

19th and 22nd September 1952, The issue was tried by BARLOW

J. without a jury at Sarnia.

R.D. Steele, Q.C., for the plaintiff.
M.E. Manderson, for the defendant Ruttle.

D.V. Hambling, for the defendant Cruickshank.

20th October 1952. BARLOW J.:-- The plaintiff is the holder
of a writ of execution issued on a judgment obtained by the
plaintiff against one Stewart William Brown. The defendant
Ruttle is the registered owner, by virtue of a deed from
Stewart William Brown, of certain lands to which the plaintiff
claims his writ of execution attaches. The defendant
Cruickshank is the purchaser of the said lands by virtue of an
agreement for sale and purchase entered into between himself
and the defendant Ruttle as vendor. The sale by Ruttle to
Cruickshank was about to be closed, in fact the purchase-money
of $2,775 had been paid to Ruttle's solicitor, when it was
discovered that the plaintiff Kerr held the above writ of
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execution, and the sclicitor for the defendant Ruttle now holds

the purchase-money in escrow.

Following the discover y of the writ of execution held by the
plaintiff, an application was made by the defendant Ruttle
under The Vendors and Purchasrs Act, R.S.0. 1950, ¢, 407, to
determine the rights of the parties. When this application
came on before Kelly J. on the 28th June 1952, he directed an
igssue to be tried, which issue by the order of Kelly .J.
requires the Court to determine whether the plaintiff, claiming
by way of a writ of execution in a suit by the plaintiff
against one Stewart William Brown, which writ of execution was
filed with the Sheriff of the County of Lambton on the 20th
October 1950, in which county is situate the land in
cguestion, owned, at the time of filing the writ of executiocn, by
the said Stewart William Brown, takes priority over the
defendant Ruttle claiming as an equitable mortgagee of the =zaid

lands.

The facts are of importance in determining the question in .

issue.

On or abouit the 18th May 1949 Stewart William Brown borrowed

from the defendant Ruttle the sum of $2,000 for the purpose of
purchasing certain land in the country of Lambton and erecting
a butcher-ship thereon, promising to give the defendant Ruttle
a mortgage on the said lands as security. Some few days later
the said Brown, having obtained the duplicate registered deed
of the said property, then registered in the names of himself

and his wife, tock the deed to the solicitor for the defendant
Ruttle, stating that he had promised to give the said Ruttle a

mortgage. No mortgage was ever drawn or executed.

It is clear to me from the evidence that Brown received the
sum of $2,000, that he agreed to pay the same in one year with
interest at 6 per cent., and that he agreed to give the
defendant Ruttle a mortgage as security for the loan, and that
he deposited the deed with the solicitor for the defendant
Ruttle. I find that this constitutes a good equitable
mortgage: Russel v. Russel (1783), 1 Bro. C.C. 269, 28 E.R,.
1121; Burgess v. Moxon (1856), 2 Jur. N.S. 1059; Zimmerman v.
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Sproat (1912), 26 O.L.R. 448, 5 D.L.R. 452; and Falconbridge,
Law of Mortgages, 3rd ed. 1942, p. 75.

On the 13th June 1950 the plaintiff obtained judgment against
the sald Stewart William Brown for $1,223.10 and costs.
Subsecuently, on the 20th October 1950, a writ of execution was
filed in the office of the Sheriff of the County of Lambton.

If this had been the end of the steps taken by the parties,
undaoubtedly the equitable mortgage held by Ruttle would take
priority, to the amount thereof, over the writ of execution
held by the plaintiff.

It is contended by counsel for the defendant Ruttle that
notwithstanding the subsequent dealings with the property, the
rights as between the plaintiff and the defendant Ruttle should
be determined as of the time of the filing of the writ of
execution by the plaintiff. I shall deal with this matter

later.

The following steps were taken by the defendant Ruttle:

The defendant Ruttle, not having received payment from Brown
on lst September 1950 issued a writ of summons against Brown

and his wife, which writ was endrosed as follows:
"the Plaintiff's claim is for the sum of $2,160.00.
"The following are the Particulars:

19th May, 1949, by cash lecaned .. . . . . $2,000.00 Interest
from May 1%th, 1949 to August 19th, 1550 at 6% per annum

. 150.00 Preparing for mortgage from Defendants to
Jobhn A. Ruttle and attendances . . . . . 10.00."

No appearance having been entered to this action, default
judgment was signed by the defendant Ruttle on the 15th
November 1950, for $2,160.00 and $65.95 for costs. Upon this
judgment the defendant Ruttle issued a writ of execution and
filed the same with the Sheriff of the County of Lambton on the
19th December 1850.
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It is contended by counsel for the plaintiff that the taking
of this judgment operates as an estoppel and prevents the
defendant Ruttle from now asserting any rights under his
equitable mortgage. I cannot agree with him. The law appears
to me to be well settled that a mortgagee may sue for his debt
and notwithstanding such suit may later take action to enforce
his security: see 23 Halsbury, 2nd ed. 1936, p. 522, para.
773, as follows: ".... and a judgment on a debt secured by
equitable mortgage does not deprive that mortgage of its
priority, notwithstanding that the judgment operates as a
charge on the land.®

In December 1851, or early in January 1952, the sheriff of
Lambton upon instructions from Ruttle's solicitor investigated
the land owned by Brown and upon which Ruttle claimed to hold
an equitable mortgage, and in January 1952, under Ruttle's writ
of execution he advertised the land-for sale. On the 31st
January 1952 Ruttle's solicitor withdrew this writ of execution
from the sheriff's office and instructed the sheriff to

discontinue the advertising.

By a deed dated the 21st September 1950, and apparently
executed on the 31lst January 1952, Brown and his wife conveved
the property in question to the defendant Ruttle in
consideration of $1. This deed was registered on the 1st

Februaxy 1952.

Cn the 18th March 1952 the defendant Ruttle listed the
property in guestion for sale with a real estate agent in

Sarnia, at a sale price of $3,300.

On the 7th April 1952 the defendant Ruttle entered into a
binding contract of purchase and sale to sell the property in
question to the defendant Cruickshank and to give him an
absolute title free from encumbrance. The purchaser, the
defendant Cruickshank, having discovered the writ of execution
filed by the plaintiff, reguested that the same be removed.
There then followed the application under The Vendors and
Purchasers Act, in connection with which this issue was

directed as set out above.
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The writ of execution placed in the hands of the Sheriff of
the County of Lambton on the 20th October 1950 by the plaintiff
Kerr attached only to the equity of Brown in the property in
question remaining after the claim by way of equitable mortgage
held by the defendant Ruttle. In other words, the equitable
mortgage held by the defendant Ruttle took priority over the
writ of execution. This position as between the equitable
mortgagee Ruttle and the writ of execution held by Kerr
continues down to the present time. The fact that the
mortgagee Ruttle took a conveyance of the property does not
give to the execution creditor, the plaintiff Kerr, the right
to claim by virtue of his writ of execution against any
interest which the defendant Ruttle acquired in the said lands
by virtue of his mortgage: see The Execution Act, R.S.0. 1950,
c. 120, ss. 31 and 32.

it is clear from s. 31(1) that the writ of execution only
attaches on "the interest of the mortgagor in any mortgaged

lands and tenements".

The effect of s. 32 is that the writ of execution only
attaches to "all the interest of the mortgagor therein at the
time the execution was placed in the hands of the sheriff" as

well as subsequently.

Section 34 is directly applicagle to the position at the
present time and makes it clear that it is only the interest in
the land over and above what is sufficient to satisfy the
equitable mortgage to which the plaintiff's writ of execution
attaches. For reference see Jellett v. Wilkie et al. (1896),
26 S.C.R. 282.

I therefore find that the amount of the equitable mortgage
held by the defendant Ruttle takes proprity over the writ of
execution held by the plaintiff Kerr. The costs of the issue
and of the application should be paid by the plaintiff to the

defendants.

Judgment accordingly.
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Solicitors for the plaintiff: Perkins & Ward, Chatham.

Solicitors for the defendant Ruttle: Weir & Manderson,

Dresden.

Solicitors for the defendant Cruickshank: Cown, Millman

& Hambling, Sarnia.
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Pan Canadian Mortgage Group lil Inc. v. 0859811 B.C. Ltd, Page 3

Summary:

Respondent Purchasers had entered info Agreements with “L”, whom they believed
was acting on behalf of Owner (“G”) of real property fo be developed into
fownhouses. Each Purchaser paid entire purchase price for a townhouse fo L, but
acknowledged in Agreementthat a strata lot could not be sold before property was
properly stratified, so that Purchaser would not acquire an interest in land until he or
she ‘ratified” the deal at that later stage. As well, each Agreement contained a
‘protective clause” in which Purchaser acknowledged that the Agreement created
contractual rights only.

After many months, L notified the Purchasers that the project would not be going
ahead and that L hoped to return purchase-monies fo them. Properly was foreclosed
and sold; some $2.5 million remained in trust after payment of mortgage. This part of
the foreclosure proceeding concerned priorities as between Purchasers and the
holders of registered judgments. Court befow granted “purchasers’ liens” to the
Purchasers, making them secured creditors ranking ahead of judgment creditors.

APPEAL ALL OWED. Majority held that a purchaser’s lien is security for monies paid
under a binding coniract of purchase and sale which givesrise in Equily to equitable
fitle to the fand (o the extent of the purchaser's payment. The Agreements were not
binding contracts for the purchase and sale of property. As vwell, the protective
clauses negalived any intention on the part of the contracting parties to create an
interest in land. On these two bases, the chambers judge had erred in finding that a
purchasers lien was available to each Purchaser. Discussion of the equitable
remedy of purchasers lien. Given the foregoing, it was not necessary to discuss
various other issues, including the question of whether L had been acting on behalf
of G, who did nof give evidence.

Chiasson J.A. agreed that no purchaser’s lien arose on the basis of the protective
clauses and would not have addressed other issues.
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Reasons for Judgment of the Honourable Madam Justice Newbury:

[11 The purchaser's lien is a relatively obscure equitable remedy with roots dating
back at least to the mid-19" century: see Wythes v. Lee (1855) 61 E.R. 954; Rose v.
Watson [1864] 10 H.L.C. 672. The lien is available to a purchaser who has paid all
or part of the purchase price fo the vendor of real or other property pursuant fo a
valid contract. If the transaction "goes off' without fault on the part of the purchaser,
the lien provides him or her with a security interest, or charge, against the property
to the extent ofthe money paid, plus interest and costs.” It exists even though
specific performance may not be available (as in this case, which involves strata lots
that were never created) and even though the purchaser may have (legally)
rescinded the contract. The lien is said to have the same effect as ifthe vendor had
executed a mortgage in the purchaser’s favour inthe amount covered by the lien;
and comes into existence at the moment of payment by the purchaser.

(See generally Halsbury’s Laws of England, 4% ed., VVol. 28 at paras. 560-64;
Snell’s Equity (315 ed., 2005) at §42-25 to §42-32; C. Harpum, S. Bridge and

M. Dixon, eds., Megarry and Wade: The Law of Real Property (7" ed., 2008) at
§15-056; A. Warner La Forest, ed., Anger & Honsberger: Law of Real Property

(3" ed., looseleaf) at §34:80; and J.V. Di Castri, The Law of Vendor and Purchaser
(3" ed., looseleaf) at §781.) The Supreme Court of British Columbia has granted a
purchaser’s lien in at least one case, although the Court did not go on to consider
how it might be affected by the land registration system: see Lehmannv. B.R.M.
Enterprises Ltd. (1978) 88 D.L.R. (3d) 87.

[2] True to its equitable roots, the purchaser's lien is intended to do justice in
situations in which the common law does not, or cannot, do so. Thus in Whitbread &
Co., Lid. v. Watt[1902] 1 Ch. 835, Vaughan Williams L.J. observed that the lien “is
not the result of any express contract’ but is a right that may be said to have been
invented “for the purpose of doing justice” (at 838). In a similar vein, itis said that the

A statutory purchaser’s lien is also provided by s. 111 of the Land Title Act, R.5.B.C. 1996, c. 250,
where a person sells a parcel of land purporting to be described by a plan of subdivision not yet
deposited, to a buyer who has accepted delivery of the transfer “without knowledge of the

nondeposit”,
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lien “supplies a remedy where the law falls shoirt of accomplishing full justice”.
(See Di Castri, supra, at §913.)

[3] The chambers judge below was clearly convinced that a purchaser’s lien was
needed to do justice in the case at bar. Before the Court was an unfortunate set of
circumstances involving a proposed townhouse development in Surrey known as the
“Hilands”, In the absence of a lien, the respondents (herein called the "Purchasers”)
may stand to lose many hundreds of thousands of dollars as a result of their reliance
on representations made to them by Jaspal Singh (“Paul”) Lalli and his company,
Lallico Investments Ltd. (“Lallico”). The Purchasers, none of whom obtained legal
advice before signing the agreements provided to them, understood that Lalli was
acting on behalf of the owner of the subject property, 679972 B.C. Ltd. ("679"), and
that their purchase money ($200,000 or $250,000 per unit) would be used for the
development and construction of approximately 80 townhouses on the property. The
Purchasers acknowledged in the agreements that closing could not occur until the
filing of the required strata plan and the issuance of strata fitle o the units. (In fact,
the Real Estate Development Marketing Act", S.B.C. 2004, c. 41, prohibited the
marketing (including the sale) of strata lots until various conditions were met,
including the deposit of a strata plan in the land titles office or the issuance of a
building permit by the municipality: see ss. 3, 5, 10, 11, 14, 15 and 18.) The
Purchasers attended various meetings between 2005 and 2009 at which Lalli
informed them of progress in the planning of the project and the obtaining of
municipal approvals. They were encouraged to choose which unit(s) they would wish

to receive once stratification was complete.

[4] . Lali also told the Purchasers that if they changed their minds ahout buying a
townhouse unit, they could do so before completion, and would receive their money
back with interest in accordance with separate “Investment Agreements”, signed at
the same time as the Purchase Agreements. The Investment Agreements, between
each Purchaser and Laffico, provided that if and when a Purchaser elected to

“terminate” his or her purchase, he or she would lend the “Investment Principal® (the

unit price) to Lallico on the terms set forth in a promissory note bearing interest at

2014 BCCA 113 (CanLl})
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10% per annum and due two years (or in some cases, three years) from the
‘Investment Date”. Lallico could at ifs option elect to satisfy the note by delivering
title to a unit within the two-year period, failing which the Purchaser could make

demand under the note.

[5] The appellants Mr. and Mrs. Kern exercised their right of “termination” under
their Investment Agreement in 2008, and received a cheque for $305,645, issued by
679. The cheque, which appears to have been signed by Lalli alone, was
dishonoured. The Kems then sued 679, Lallico, Lalli, and others, asserting several
causes of action, including breach of trust, conversion and debt. (Strangely, they did
not sue on the dishonoured cheque.) They pleaded that “the Defendants ... and each
of them were acting in concert and/or as mutual agents each for the other and/or
under the contro] or direction of each other ... and communication to one was
communication to all”. They take the opposite positionin the case at bar.

[6] The solicitors for 679, MacKenzie Fujisawa LLP, responded in a letter to the
Kerns' solicitor that neither Lalli nor his company had had the authority to bind 679
‘in any fashion whatsoever'. Thus, the letter contended, none of the representations
made by Lalli to the Kerns about the development was attributable to 679.
Ultimately, however, 679 chose not to oppose the granting of relief, and in June
2009, the Court granted summary judgment in favour of the Kemns against 679 for
$250,000 plus interest at 10% per annum.

[71  As the owner of the subject property, 679 is clearly a key player in this story,
but neither 679 nor its principal, Gopal Gill, appeared or provided evidence in this
proceeding. Evidently, Gopal Gill is an uncle of Lalli and was the original owner of all
the shares and the sole director of 679. At some point in 2006, Lalli acquired 50% of
the shares of 679 in consideration of $1.6 million (received by him from the first
group of Purchasers), as contemplated by the Investment Agreements. Lalli also
became a director of 679 at that time. Another nephew of Gopal Gill, Kal Gill ("Kal"},

was also involved in' the development and attended some of the meetings, many at

2014 BCCA 113 {CanLH)
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Lalli's house, where Lalli discussed the Hilands project with the Purchasers. We are
told that Gopal Gill had no direct contact with any of the Purchasers.

[8] The chambers judge made the following findings:

Lalli was the Purchasers’ primary contact for the vendor, although from time
to time [Kal] Gill participated in information meetings with Lalli and the
Purchasers.

Throughout Lalli's dealings with the Purchasers he never made a distinction
between representing Lallico or 679972 by the time most of the Purchasers
signed their contracts. It was understood by the early Purchasers that Lallico
would become an owner in the near future and had the authority to bind
679972 in any event. He was a director of 679972 and Lallico became a
50% owner of 679972. He always spoke on behalf of both companies which
were inexiricably linked in the matters associated with the Property. The
Purchasers were meant to understand and they understood that Lalli had the
authority to act on behalf of all parties involved, to accept payment and to
execute agreements on behalf of the owner of the Property.

Lalli himself confirmed in affidavit and cross-examination on affidavits that
when he was speaking to the Purchasers and when signing the Contracts he
believed he had the authority to do so for 679972

The Judgment Creditors challenge that Lalli confirmed that he acted on
behalf of 679972 or was authorized to do so. [At paras. 36-9; emphasis by
underlining added.]

She also found, atpara. 42 of her reasons, that all the purchase monies paid by the
Purchasers were fransferred by Lalli to 679 orits "holding company”. By this she
meant 642943 B.C. Lid. ("642"), which she described as the "holding and operating
company for [679].” (Para. 118.) The evidence indicates that Gopal Gill was the sole

director and officer of 642,

[9] The Purchasers were tfold that no charges would be registered against the
property other than a construction mortgage to facilitate completion of the
development, but this tumed out to be untrue. Serin Investments Ltd. and related
parties (the “Serin Group”) made a loan of $1.6 million to two other numbered
companies and others in May 2008. They took mortgage security on property owned
by the borrowers located in Richmond and Port Moody, and received a covenant
from 679. When the borrowers defaulted, they commenced foreclosure proceedings
against them and the covenantors. In early 2009, the Serin Group obtained

2014 BCCA 113 (CanLin
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judgment against, inter alia, 679 and filed the judgment in the Land Titles Office
against the Hilands property. Later in 2009, the Serin Group assigned their interest
in the judgment to 0859811 B.C. Ltd. ("811"). We granted the Serin Group’s
application, made while this judgment was under reserve, to have 811 substituted in
their place as appellants in this appeal.

[10]  In February 2008, 679 itself also granted a morigage against the property to
Pan Canadian Mortgage Group Il Inc. (‘Pan Canadian®) to secure a loan of $3.6
million. This mortgage was signed by Lalli as the “authorized signatory” of 679 (his
signature being witnessed by the same solicitor for 679 who iater denied, in the letter
to the Kerns' solicitof, any agency relationship between 679 and Lalli.) Gopal Gill
and Lalli personally were additional borrowers and signed as such. The loan
proceeds were not used for the Hilands development and the loan went into defauilt
in mid-2009. Pan Canadian began foreclosure proceedings in July.

[11]  On June 3, 2009, Lalli notified the Purchasers by email that his bank had
decided “as a result of the credit crunch ... not to honour our construction financing
contract’. Alternate financing that Kal Gill had hoped to obtain in India had not
materialized. Lalli said he had decided the Hilands development would not be
proceeding and that the subject property (and other “development sites in which Kal
and i are involved”) should be sold and the Purchasers' monies returned to them.
The email expressed his regret:

| am so sorry that it has worked out this way, especially for those who were
planning to live at the Hilands. There will be times to be aggressive. | believe
this is a time to be conservative. Please rest assured that | am committed to
taking care of all of you. | have personally injected a significant amount of
money into this development. | have "put my money where my mouth is" so
to speak. You have my assurance that | have never taken a single penny out
of the development over the last number of years despite the fact that
pursuing this development has been my full time job. | ask for a bit more
indulgence from you so we canmake plans to liquidate in an orderly way
which will ensure the maximum return for everyone. To this end, | have
already met with my lawyer, and asked him to oversee the fair and equitable
dispersal of funds once they arrive.

2014 BCCA 113 (Canlil)
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[12] Eventually the land was indeed sold, through the present foreclosure
proceeding, for some $7.68 million. After payment out of the Pan Canadian
morigage and some other minor charges, there now remains in frust some

$2.5 million and interest.

[13] Various applications brought by groups of Purchasers in this action were
joined for hearing below and several of the Purchasers were represented by

Ms. Jones, who acted on behalf of all the Purchasers on this appeal. Since their
¢claims arose in the context of a foreclosure, the Purchasers did not have the
opportunity to file conventional pleadings, which might have asserted various causes
of action against 679, Lallico and their principals. The hearing below was concerned
solely with who is entitled to the proceeds in frust — and in what order of priority — as
between the 47 Purchasers, whose claims total about $6.2 million; 811, which claims
up to approximately $1.1 million; and the Kemns, who claim the amount of their

judgment for $250,000 plus interest.

[14] All the parties agreed that if the Purchasers were found to be entitled to liens,
they would rank in priority to the claims of 811 and the Kemns (the “Judgment
Creditors”). The Purchasers agreed amongst themselves that they would share on a

" pro rata basis any amount obtained by them in this proceeding.

The Proceeding Below

[158] The evidence adduced in the court below was unsatisfactory to say the least.
| have already mentioned that Gopal Gill did not provide evidence; and there was no
accounting evidence from 679 or 642, making it impossible to know with any
certainty where the Purchasers’ purchase-monies went after they were paid to
Lallico. In cross-examination on his affidavit, Lalli deposed that once he had
transferred the $1.6 million received from the first group of Purchasers to MacKenzie
Fujisawa LLP to pay for his 50% share in 679, he forwarded the later Purchasers’
funds to 642. This was done, he said, for “accounting purposes” and at the
suggestion of his solicitor, Mr. Greenwood. Lalli deposed that he had had no written
communications with Gopal Gill concerning the project. He acknowledged that

2014 BCCA 113 (CanLli)



Pan Canadian Mortgage Group Ill Inc. v. 0859811 B.C. Ltd. Page 10

although some “legal agreements’, such as a share purchase agreement, a co-
owners' agreement, a shareholders’ agreement, and a declaration of frust between
679 and Lallico, had been prepared by 679's solicitors, they were never executed
because “we were comfortable proceéding without them.” He said he thought he had
had a “commitment” from Gopal Gill as to what was to be done with the Purchasers’

money, but had lost control of the funds once they were sent to 642.

[16] The chambers judge found that Lalli made the following representations to the

Purchasers:
a) Gill was an experienced property developer, was and would remaina
director of 679972, and was and would remain an investor in the
project;

b) 678972, Lalli, Gill and other related companies promised and intended
that all of the money advanced by the Purchasers was to stay in the
Property and would not be used for any purpose other than the
completion of the Development;

) The Property did not have any charges against it and 679972, Lalli
and Gill promised and intended that no charges would be put against
the Property other than a construction mortgage to facilitate the
completion of the Development;

d) 679972, Lalli and Gill promised and intended that 679972 was and
would be the only company involved in the Development, would own
all lands or other assets in relation to the Development and that,
therefore, any assets they acquired in relation to the Development
would enhance the value of the Development for the benefit of the
Purchaser and would be available to satisfy any claims that the
Purchasers might have;

e) The purpose of the Contracts was to enable the Purchasers to
purchase an interest in the Property and that the Purchasers could
instead elect to be paid monies equivalent to their purchase price plus
10% under a promissory note. [At para. 40.]

(The chambers judge defined “Gill’ to mean Kal Gill, but seems to have conflated
him and Gopal Gill at various points in her reasons.) In the Court's analysis, the
weight of all the evidence confirmed that these representations had been made in
good faith and were true, with the exception of the representation that no charges
other than a construction mortgage would be registered against the subject property.

2014 BCCA 113 (Canlil)
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[17] An obvious issue was whether the representations made and actions taken
by Lalli in connection with the Hilands project were binding on 679. Lalli's evidence

~ on this point was strikingly inconsistent. In an examination for discovery conducted

in the Kern action in December 2009, he said he did not think he had ever had the
authority to sign documents on behalf of 679 “without getting prior approval of both
directors.” He answered “no” when asked if he had understood that Lallico had had
the authority to sign the Kerns’ Purchase Agreement on behalf of 679. On the other
hand, ata cross-examination conducted in September 2012 by Mr. Miner, Lalli
deposed that it had been his "intention that Lallico did have the authority to bind
[679]", contrary to the assertion made in the MacKenzie Fujisawa letter mentioned
above. He suggested this authority came from the fact that Lallico owned shares in
679. He deposed that he had been the “primary contact person who dealt with the
Plaintiffs [sic] on behalf of the vendors [sic] when entering the [Agreements].” And, in
an examination of Lalli conducted by Mr. Donohoe in February 2012, the following

exchange took place:

Q I'm going to ask you about paragraph 8, and there you refer to the
three legal documents that you described earlier being the iand
purchase contract, the investment agreement and the promissory
note, and you go on and you say that these three legal documents
were signed under the corporate name of Laflico, but you were always
acting on behalf of and with the authority of [679] as at least a part
owner of that company. Is there any qualification or change you would
make to that statement?

A Well, | was an owner and partner in [679], and | am an authorized
signator for [679].

Q So you remain of the same position then really with respect to that
statement; is that correct? You're not going to change that in any
way? .

A Uh, no.

In the same discovery, Lalli acknowledged having signed various subdivision

applications in respect of the Hilands property in his capacity as a director of 679.

[18] | have already quoted paras. 36-9 of the chambers judge’'s reasons in which
she emphasized the Purchasers' understanding that Lalli was representing 678 in
his dealings with them, and Lalli's beliefthat he had had the authority to do so. After
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reviewing further evidence, she stated at para. 57 that the Agreements had been
created "entirely by [679] and Lallico and were drafted by [679] and Lallico’s lawyer.”
Her finding, however, was only that Mr. Lalli believed he had had such authority and
that the Purchasers "were meant to understand and they understood” that he did.
She did not find specifically that Lalli or Lallico did have authority to act on behalf of

679 or otherwise became its agent.

[19] The judge considered the legal nature and features of a purchaser's lien,
beginning at para. 90 of her reasons. She noted that such a lien may be granted
even where specific performance is not possible and that in such circumstances, the
lien will apply to the entire property rather than to the “particular portion of the
property for which the funds were advanced”, citing Lehmann, supra. The judge
distinguished bc/MC Construction Fund Corp. v. Chandler Homer Street Ventures
Ltd. 2008 BCSC 897, CareVest Capital Inc. v. C.B. Development 2000 L{d.

2007 BCSC 1146 and J A.R. Leaseholds Ltd. v. Tormet[1965] 1 O.R. 347 (C.A)) on
the bases that they had been concerned with equitable interests “in land” generally
(as opposed to security interests “over land”) or with the ability of a receiver to
disclaim contracts of sale. There was no support in law, she concluded, for the
notion that a purchaser's lien is unavailable “if the contracts underpinning [it] do not
create an interest in land and/or are incapable of specific performance.” (Para. 104.)

[20] The judge also rejected the contention that the Purchasers had been aware,
when they advanced their funds, that some or all of their money would be used to
purchase other properiies rather than to construct the Hilands project. (This
possibility would, [ note, have been apparent from the recitals in the Investment
Agreements.) But even if the funds had gone elsewhere, the judge said, itwas the
Purchasers’ intentions as to the purpose of the funds that were essential to the

creation of a lien. She continued:

In this case the vendor represented and the Purchasers relied on the
Representations, both written and oral, that the funds advanced by the
Purchasers was [sic] to procure, after the development was complete, a
townhouse on the Property.

2014 BCCA 113 (CanlLil)
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There is no evidence and really no dispute ... that the purpose of the
payment of the funds was to secure a right to a townhouse to be built on the
Property. [Paras. 120-1.]

[21] The Court rejected arguments to the effect that the Purchase Agreements
were uncertain, contained mistakes in the legal descriptions of the subject property,
or were otherwise “contrary to the Land Title Act'. (Para. 122.) The judge found that
none of these matters made the Agreements "void for uncertainty”; that most of the
items complained of had been satisfactorily explained; and that errors inthe legal

descriptions of the property in the Agreements were “fixable” (by references to the
municipal address of the land). (Para. 131.) Then, in an important passage, she

stated:

Lalli on a fair reading of all of his proffered evidence both in affidavit and
cross-examination on his affidavits stated he acted at all times either with the
authority of the owner of the land or once his company acquired its one-half
interest in the vendor 679972 as an owner.

Thus in my view the Contracts signed by the Purchasers created no interest
in land and likely were unenforceable in relation to creating an interest in land
to allow specific performance of the contract. Nevertheless the intention of
the Contracts to be binding on the parties to the Contracts is clear and
agreed to by said parties; that is, according to Lalli for 679972, the owner of
the land at the material times and the Purchasers, the payment was for a
townhouse fo be built on the Property.

In the case at bar all of the elements required for a purchaser’s lien are
satisfied. The Purchasers provided funds to the vendor for the purchase of
land which contract was not completed through no fault of the Purchasers.

The purchaser's liens arose as early as 2005, not as a result of contract but
through equity. They have a secured charge adainst the land that is
independent of the contract between the parties. Their liens vested
immediately upon payment {all of which were made prior to the Judgment
Creditors’ claims) and are secured by the Property as a whole.

The Purchasers paid their purchase price to Lalli as Lallico for the
represented purpose of the vendor 679972 being able to develop the land
and build townhouses to be owned by the Purchasers. Lalli has confirmed
that he accepted payment and entered into the contracts of purchase and
sale with what he believed was the authority of the vendor. For years after the
deposits were paid and right up to the time the Contracts were terminated,
the vendor, through Lalli and Gill the jcint shareholders and directors of
679972, confirmed that the Purchasers were to obtain a fownhouse as a
result of their deposit. [At paras. 132-8; emphasis added.]

2014 BCCA 113 (Canldl}
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[22] The Court also rejected the Judgment Creditors' submission that the creafion
of purchaser’s liens in this case would contravene s. 28 or s. 73 of the Land Title
Act, R.S.B.C. 19986, c. 250. Section 28 deals with priority as between two or more
charges entered on the register affecting the same land, and provides that they take
priority according to the date and time of their respective applications for registration.
Section 73 prohibits a person from subdividing land into smaller parcels for theA
purpose of fransferring it or leasing it for a term exceeding three years. Subsection 2

thereof states:
(2) Except on compliance with this Part, a person must not subdivide land
for the purpose of a mortgage or other dealing that may be registered under
this Act as a charge if the estate, right or interest conferred on the transferee,
mortgagee or other party would entitle the person in law or equity under any

circumstances to demand or exercise the right to acquire or transfer the fee
simple. .

The chambers judge found that neither provision was applicable, since in her words,
the liens asserted here were "not based on an interest /n land, equitable or

otherwise, but rather on an equitable right resulting in a security interest or a charge
on the land.” (Para. 143; my emphasis.)

[23] In the result, the Court declared that the Purchasers had established their
respective claims to liens over the properiy, and that the liens had priority over the
judgments obtained by the Judgment Creditors.

ON APPEAL
Grounds of Appeal
[24] 811 advanced nine grounds of appeal as follows:

1. The learned chambers judge failed to rule on or erred in rejecting the
primary submission of the Appellants that any claim of a purchaser’s
lien was excluded by the terms of the agreements made by the
Respondent investors with Lallico Investments Lid. and/or
679972 B.C. Ltd.

2. The learned chambers judge erred in ruling that a claim of purchaser’s
lien should be upheld against an un-subdivided parcel of land which
was not the subject and was not intended to be the subject of any
alleged existing or future contract of purchase of proposed strata lots
by the Respondent investors,

2014 BCCA 113 (Canllp
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3. The learned chambers judge erred in ruling that a claim of purchaser's
lien should be upheld despite the fact that any proprietary claims
relying on the contract of purchase of proposed strata lots offend the
prohibition in Part 7 of the Land Title Act against certain dispositions
of land that require subdivision approval.

4, The iearned chambers judge erred in ruling that the terms of the
agreements made by the Respondent investors with Lallico
Investments Lid. and/or 679872 B.C. Ltd. were sufficiently certain to
be enforced and in ruling that the lack of any order for rectification did
not bar the Respondent’s claims of a purchaser’s lien.

5. The learned chambers judge erred in ruling that the equitable
principles of acquiescence, laches and equitable estoppel did not
apply to the conduct of the Respondents to bar their claims and that
the equities favoured the investors.

8. The learned chambers judge erred in her ruling that the investment
funds advanced by the Respondents to Lallico Investments Lid. were
traceable to use only for the benefit of Lot 1, PID 027-769-437, which
land was declared by the court to be charged by the purchaser’s lien.

7. The learned chambers judge erred in failing to correctly interpret and
apply ss. 20, 28 and 29 of the Land Title Actand s. 86 of the Court
Order Enforcement Act, which provisions establish priority of charges
in favour of the Appellant's registered certificate of judgment against
the claims of the Respondents.

8. The learned chambers judge erred in ruling that the Judgment
Creditors had no standing to challenge the validity of contracts to
which they were not privy.

9. The learned chambers judge erred in ruling that none of the evidence
contained in the affidavit of Constable Tine Paterson sworn on
13 Ociober 2010 was admissible evidence.

[25] The Kern appellants filed a very similar factum through their counsel and
asserted identical grounds of appeal, but added a tenth ground raising the issue of
Lalli's agency, namely that the chambers judge had erred:

... in making findings of fact as to the authority of Lallico Investments Lid. to
bind the owner of the lands in the face of uncontroverted evidence of a denial
of such authority by the owner of the lands.

This issue is obviously an important one, since unless Lalli or Lallico was an agent of
679, no purchaser’s lien against the subject property could arise. However, the bulk
of the submissions made on appeal by counsel for the Judgment Creditors assumed
that agency had been shown, and were directed to ltem 1 of the stated grounds of

appeal, an issue of law. | therefore propose to address that issue in depth and will
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also assume, for purposes of this discussion only, that Lalli or Lallico was acting on

behalf of 679 in dealing with the Purchasers.

Standing

[26] Item 8, however, raises a preliminary question which the Judgment Creditors
characterize as involving standing: they challenge the correctness of the chambers
judge's ruling at paras. 126-8 that the Judgment Creditors, and the Kems in
particular, did not have standing to challenge the "validity’ of the Agreements.

(In fact, the “validity’ of the Agreements was not challenged — no one asserted the
doctrines of non est factum, unconscionability, illegality or fraud, for example.) The
chambers judge provided no reasoning to support her ruling, except the following in

connection with the Kerns’ position:

The Kerns as Judgment Creditors are in a particularly legally awkward
position since prior to obtaining their judgment they claimed a purchaser’s
lien which they subsequently abandoned in favor of reliance on contractual
provisions, in particular the promissory note, which formed part of the
agreement package they signed with Lallico/679972. They demanded,
pursuant to their understanding of their contractual rights, repayment of their
purchase price for a townhouse plus interest. Subsequently, apparently
pursuant to the agreements between Lallice/679972 and the Kerns, 679972
issued a cheque for the amount demanded and unfortunately that cheque
was dishonored by the bank for lack of funds. Even then, neither Lallico nor
679972 denied that the contracts were not [sic] valid.

in these circumstances can the Kerns be heard to say their Judgment
Creditors status frumps other purchasers’ lien rights on the basis that the
contracts (which were similar or the same) signed by the owner of the subject
lands and the other Purchasers are invalid and otherwise unenforceable?

The answer surely is no. [Paras. 127-8]

[27] | do not see this as a question of standing. The chambers judge here was
objecting to the ‘awkwardness’ of the Kerns’ position inthe face of their previous
situation, which was identical to that of the Purchasers now. The Kerns invoked their
right set forth in their Investment Agreement to “terminate” their “presale contract’
prior to the creation of title to a townhouse unit. They sued on several bases, and
obtained a judgment, appare}lﬂy for debt. Other Purchasers could have done the
same, but did not. In the present foreclosure proceeding, the Kerns argue not that
the Agreements were “invalid®, but that they did not constitute binding contracts for
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the purchase and sale of townhouse units, as the Investment Agreements make
clear on their face. (See para. 33 below.) Nor do | see the Kerns as ‘approbating and
reprobating’. They are not asserting a right that is inconsistent with their judgment:
see P. Feltham, D. Hochberg and T. Leech, eds., Spencer Bower on The Law
Relating to Estoppel by Representation (4" ed., 2007) at 365. Unless and until it is
set aside by a court of law, they are entitlied to seek to enforce it fully, including the
right to assert the priority over unsecured claimants to which they claim to be entitled
under s. 28 of the Land Title Act.

Other Preliminary lssues

[28] Many of the remaining grounds of appeal overlap substantially, and with
respect, some appear to arise from misconceptions either of the law or of the judge’s
reasons. ltem 6, for example, seems to be based on an assumption that a
purchaser's lien requires that the purchasers funds be traceable to the subject
property in the same way as trust funds. No authority was cited for this proposition,
and | have located none. Such a requirement would be nonsensical, given that in
most cases the vendor is already the owner at the time he or she agrees to sell. As
Di Castri notes, supra at §916, “itis payment fo the vendor which is the foundation of
the purchaser's claim oflien and elevates him to the position of a secured creditor.”
(Of course, payment to the agent of the vendor would be regarded as payment to
the vendor.) The lien then attaches to the property that was the subject of the

contract or, as in this case, to the proceeds of sale of that property.

[29] Some of the grounds of appeal also seem to assume that the ability to grant
specific performance is necessary. The authorities have long rejected that
proposition: see Levy v. Stogdon [1898] 1 Ch. 478 (C.A.); Hewitt v. Court [1983]
H.C.A. 7,148 C.L.R. 639 at 649-650, per Gibbs C.J., citing Middfeton v. Magnay
(1864) 71 E.R. 452 and Barkerv. Cox [1876] 4 Ch.D. 464; J.A.R. Leaseholds Lid,
supra; and Capital Plaza Developments Ltd. v. Counterpoint Enterprises Ltd, [1985]
B.C.J. No. 321 (S8.C.), at para. 11. Indeed, the cases illustrate that a purchaser's lien

is usually sought precisely because specific perfbrmance is not possible. In
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Lehmann, for example, Mr. Justice Hutcheon, then a trial judge, held that a lien was
available in respect of funds paid by the plaintiff towards the acquisition of a strata
lot notwithstanding that stratification never took place due to financing problems of
the vendor. Counsel for the Judgment Creditors in the case at bar emphasize that
the plaintifi in Lehmann had moved into a unit without receiving fitle, but it was not
on that basis that a lien was found to arise. Hutcheon J. observed:

There is some support for the proposition that the lien is confined to the land
covered by the agreement of purchase. In Re Karrys Investments Lid. (1960),
22 D.L.R. (2d) 552, [1960] O.W.N. 181 (Ont. C.A), there is a statement not
necessary to the decision and without any reasons that the lien in that case
did not lie against land not covered by the agreement.

If the purchaser is not able to obtain title because the vendor has failed to
complete registration under the Strata Titles Act, 19686, or has failed to file a
subdivision plan, | know of no reason in principle that would prevent a Court
of Equity from placing a lien on the whole of the vendor's property of which
the subject-matter of the sale formed a part.

In Chalmers v. Pardoe, [1963] 3 All E.R. 552 (P.C.), relied upon by Mr. Curtis,
there appears the following passage at p. 555:

There can be no doubt on the authorities that where an owner of land
has invited or expressly encouraged another to expend money on part
of his {and on the faith of an assurance or promise that that part of the
land will be made over to the person so expending his money a court
of equity will prima facie require the owner by appropriate conveyance
to fulfil his obligation; and when, for example for reasons of title, no
such conveyance can effectively be made, a court of equity may
declare that the person who has expended the money is entitled to an
equitable charge or lien for the amount so expended. [At 90-1;
emphasis added.]

In the result, Hutcheon J. held that the plaintiff was entitled to a lien “upon the whole
of the property” as security for the funds he had paid towards the purchase of a

strata lot.

Primary Issue

[30] I agree with the Judgment Creditors that Item 1 is the primary question on this
appeal. | would rephrase it, however, as asking whether the chambers judge erred in
finding that a purchaser’s lien was available even though no binding contract for the
purchase of property came into existence, and even though the parties to the
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Agreements expressly disclaimed an intention to create any legal or beneficial

interest in land.

[31] The chambers judge did not consider it necessary to analyze these issues at
length. She relied on the comment in Whitbread, supra, that the lien arises "not as a
result of contract, but through equity”, so that the terms of the Agreements were

effectively irrelevant. She adopted the argument that:

Specific performance is a remedy that flows from and as a result of the
contract. A purchaser's lien exists independent of the contract by virtue of the
principles of equity. Thus, the ability to enforce, or even to claim specific
performance, does not affect the rights of a holder of a purchaser’s lien.

[At para. 130.]

As already noted, she also reasoned that:

... in my view the Contracts signed by the Purchasers created no interest in
land and likely were unenforceable in relation to creating an interest in land to
allow specific performance of the contract. Nevertheless the intention of the
Contracts to be binding onthe parties to the Contracts is clear and agreed to
by said parties; that is, according to Lalli for 679972, the owner of the land at
the material times and the Purchasers, the payment was for a townhouse to
be built on the Property.

In the case at bar all of the elements required for a purchaser's lien are
satisfied. The Purchasers provided funds to the vendor for the purchase of
land which contract was not completed through no fault of the Purchasers.

The purchaser’s liens arose as early as 2005, not as a result of contract but
through equity. They have a secured charge against the land that is
independent_of the contract between the parties. Their liens vested
immediately upon payment (all of which were made prior to the Judgment
Creditors' claims) and are secured by the Property as a whole.

[At paras. 133-5; emphasis added.]

[32] As | will explain below, this reasoning overlooks the essential nature of a
purchaser's lien as security for monies paid under a binding contract of purchase
and sale that gives rise in Equity to “equitable title to the land to the extent of [the
purchaser's] payments.” See Capital Plaza at para. 9; see also London & South
Western Ry. v. Gomm (1882) 20 Ch.D. 562 at 580-1.) Lord Westbury observed in

Rose v. Walson:
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When the owner of an estate contracis with a purchaser for the immediate
sale of if, the ownership of the estate is, in equity, transferred by that contract.
Where the contract undoubtedly is an executory contract, in this sense,
namely, that the ownership of the estate is fransferred, subject to the )
payment of the purchase-money, every portion of the purchase-money paid
in pursuance of that contractis a part performance and execution of the
contract, and, to the extent of the purchase-money so paid, does, in equity,
finally transferto the purchaser the ownership of a corresponding portion of
the estate.

... In conformity, therefore, with every principle, the purchaser paying the
money acquired an interest in the estate by force of the contract and of that
part performance of the contract, namely, the payment of that portion of the
purchase-money.

Then, my Lords, if that contract fails, and the failure is not to be attributed to
any misconduct or default on the part of the purchaser, the obvious question
arises, Is the purchaser to be deprived of the interest in the estate which he
has acquired by that bona fide payment? [At 678-9; emphasis added.]

Thus the purchaser's lien developed from the principle that as between the
confracting parties, equitable title transferred fo the buyer under a contract, but
closing — the transfer of legal title — failed. Provided the buyer was not at fault,
Equity would not countenance the ‘aggravation’ of his loss by depriving him of the
‘only means of acquiring the repayment of his money ... by following the interest
which in respect of that payment of money he had acquired inthe estate.”

(Rose v. Watson, at 680.)

The Terms of the Agreements

[33] This brings us to the Agreements themselves. In the operative part of the
Investment Agreement, each Purchaser (referred to as the “lnvestor’) agreed fo
‘advance” the purchase price (referred to as the “Investment Principal”) to Lallico.

In return, the Agreement said, Lalfico would obtain from 679 a contract of purchase
and sale in the form attached to the Investment Agreement as Schedule A, which
would entitle the Investor to acquire one unit in the project. At the same time, para. 6
contained an acknowledgment by each “Investor’ that he or she had been advised it
was "not possible for a buyer and seller to enter info a legally binding Agreement
with regard to a townhouse unit that does not yet exist’ (my emphasis), but stated

that it was common practice for such persons fo enter into “Presale Contracts” that
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could be “terminated” by the buyer prior to the creation of title to the townhome unit.
Upon the filing of a strata plan and receipt of a disclosure statement, the Investor
would have 30 days in which to “rafify” the purchase. Under para. 7, if he or she
elected to “terminate” (apparently equated to a failure to “ratify” the purchase), the
‘Investment Princirjal” would be lent to Lallico on the terms contained in the form of

promissory note attached as Schedule B to the Investment Agreement.

[34] Paragraph 10, referred to by counsel as a “protective” clause, then provided:

It is agreed and understood by the Investor that nothing in this Agreement
shall operate to give the Investor any vested right in LandCo. [679] or LalliCo
Nothing in this Agreement shall be construed so as to create a partnership or
joint venture: between the parties. Nothing in this Agreement will confer on the
Investor any legal or beneficial interest in the Lands prior to the date of
ratification referred to in Paragraph 6. [Emphasis added.]

and an ‘entire agreement’ clause appeared at para. 13.

[35] The Purchase Agreements, each signed by a Purchaser and Lallico, began

with the following para. 1, headed “Offer™:

The Purchaser hereby offers to purchase from the Vendor [defined as 679]
the Strata |ot (as above mentioned) for the Purchase Price and upon the
terms set forth herein subjectto the encumbrances (the "Permitted
Encumbrances”) referred to in the Disclosure Statement. The Purchaser
acknowledges that the Purchaser is purchasing a residential Strata Lot that is
presently under construction. The purchase of the Strata Lot entitles the
Purchaser to those items shown in the Disclosure in respect to the
Development which has not yet been prepared but which will be delivered o
the Purchaser in due course (collectively, the “Disclosure Statement”),
(Please refer to the Disclosure Statement). [Emphasis added.]

Under para. 3, each Purchaser paid what was called a “Deposit” in the amount of the
entire purchase price, which the Agreement said would become non-refundable after
delivery of a disclosure statement (required by the Real Estate Development
Markeling Act), the creation of title to the strata lot, and ratification of the Purchase
Agreement by both parties (presumably the vendor, 679, and thé Purchaser). None
of these events took place. (The completion date inserted in para. 5 of each
Agreement was the same date as the date of its execution - obviously an error.)
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[36] At para. 15, the protective clause appeared:

This offer and the agreement which results from its acceptance creates
contractual rights only and not any interest in land. [Emphasis added ]

This was again followed at para. 17 by an 'entire agreement’ clause (which referred
also to the Investment Agreement), and at para. 19 by a clause headed

“Acceptance”

This offer will be open for acceptance on presentation up to 6:00 P.M. on

and upon acceptance by the Vendor signing a copy
of this offer, there will be a binding Agreement of Purchase and Sale of the
Strata Lot for the Purchase Price, on the terms and subject to the conditions
set out herein. [Emphasis added.]

In each case, the Agreement was signed by the Purchaser and purported to be
‘accepted by the Vendor” on the same date. The acceptance, however, was signed
not by 679, but by Lallico.

No Binding Agreement to Purchase

[37] Mr. Donohoe on behalf of 811 argued in this court that the Investment
Agreements were the ‘primary’ agreements between Lallico and the Purchasers —a
contention that garners some support from the fact that in each case, the Purchase
Agreement was an attachment to the Investment Agreement, not vice versa. He
emphasized that, at least at the time they were signed and until the strata plan was
filed and the purchases ‘ratified”, the arrangements were “speculative”, as each
Purchaser acknowledged in writing. There is no such thing, he submitted, as an

“invastor's lien".

[38] I by this Mr. Donohoe was suggesting that the purchaser of a townhome who
infends to rent it or even to sell it is in a different position vis-a-vis the purchaser's
lien than the purchaser who intends to reside in it, | cannot agree. But where a
person pays money not for property per se (here a strata lot) but either as a
“deposit’ (in the hope that strafification will be completed and an acceptable
disclosure statement received) under an “agreement’ he or she may or may not

choose to "ratify”, or as an “advance” (o be repaid by promissory note) to a
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company that is not the owner of the property, it is difficult to imagine that Equity
would regard the person as having acquired an equitable interest, or would regard
the property as bound by the contract. As for the chambers judge’s observation that
a purchaser's lien arises "not as a result of contract but through equity’ (see

para. 135), I suggest with respect that the more complete statement was made by
Farwell J., the judge at first instance in Whitbread, who wrote:

The lien is created by the contract under which the money is paid as part of
the purchase-money, and on the faith that the contract will be carried out, and
not by the default of the vendor. The default gives rise to the necessity for
enforcing the lien, but the lien arises from the contract. [At [1901] 1 Ch. 911,
at 915; emphasis added.]

Farwell J.'s judgment was expressly approved by the English Court of Appeal in
Whitbread, and was endorsed again by that court more recently in Chattey v.
Farndale Holdings Inc. [1997] 1 EGLR 153 at 156.

[39] © The observations of Deane J. of the High Court of Australia in Hewitt v. Court
also illustrate the role of a binding contract in aftracting equitable protection:

The basis of equitable lien between the parties to a contract lies in an
equitable doctrine that the circumstances are such that the subject property is
bound by the contract so that a sale may be ordered not in performance of
the contract but to secure the payment or repayment of money. ...

The suggested requirement that equity would grant specific performance of
the contract is usually propounded as being derived from the principle that an
agreement for valuable consideration for the present assignment of property
operates to transfer the equitable estate in the property if equity would, in all
the circumstances, grant specific performance of the agreement .... In the
statement of principle however, the reference to specific performance must
be understood as meaning not merely specific performance in the primary
sense of the enforcing of an executory contract ... but also the protection by
injunction or otherwise of rights acquired under a contract ... [At 665;
emphasis added.]

[40] The only case to which we were referred involving something /ess than a
binding contract of sale and purchase confirms the necessity thereof. In re Barreit
Apariments Ltd. (1985) L.R. 350 involved the payment of so-called “booking
deposits” on account of a future agreement for the purchase of apartment units. As
in the case at bar, the parties’ arrangements contemplated that a binding agreement

2014 BCCA 113 {Canlil



Pan Canadian Mortgage Group Ill Inc. v. 0859811 B.C. Ltd. Page 24

of purchase would be entered into ata later date; and the parties acknowledged in
wiiting that the vendor's receipt of the deposit did not “constitute a note or a memo
of any agreement. It is further agreed that no right of action in law arises out of this
receipt” (At 353.) The proposed apartment complex never came to fruition and the
vendor was ordered to be wound up. The question arose as to priorities between the
purchasers’ claims to the return of their deposits, and the claim of a morigagee.

[41]  The receiver of the vendor argued that no lien could arise in a situation in
which there was “no confract at ail” or at best a contract which could not be enforced

in an action for a specific performance or in any other way. (At 355.) The lower court
rejected this submission on reasoning similar to that of the chambers judge in this

case:

.. this submission is not well founded. It proceeds on the assumption that, for
sucha fien to exist, the money must have been paid on foot of a contract: and
that, where there is no such contract or, at all events, no contract capable of
being enforced, no lien canarise. | think it is.clear that the lien which is
claimed by the depositors in the present case arises not from the existence of
any_contract but from the right of the prospective purchaser to recover his
deposit in circumstances where itwould be unjust for the prospective vendor
to retain it. The law was thus stated by Vaughan Williams L.J. in [Whitbread,
supra] at p. 838:

The lien which a purchaser has for his deposit is not the result of any
express confract; it is a right which may be said to have been invented
for the purpose of doing justice. It is a fiction of a kind which is
sometimes resorted to at law as well as in equity. ...

In the present case, it is conceded that the company has not been for some
time in a position to implement the transactions in respect of which the
deposits were paid and bring them to completion in the normal way .... In
these circumstances, itis clear that, if the company were not in liguidation,
the depositors would have an uncontestable right in every case to recover
their deposits. If the lien relied on depends upon that right, and need not be
the result of any express contract, it follows that the fact that in a number of
the cases there is no enforceable contract is not material.

I am satisfied, accordingly, that in each of the fourteen cases where deposits
have been paid by prospective purchasers in respect of apartments, the
persons who paid the deposits are entitled to a lien on the site in respect of
the money so paid; and that, accordingly, they are entitied to rank as secured
creditors in the liquidation. [At 355-6; emphasis added.]
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[42]  On appeal, however, the Supreme Court of Ireland disagreed. It ruled that the
persons who had paid the deposits “clearly did not get a purchaser’s lien, for they
acquired no beneficial estate or interest in the property.” (My emphasis.) Henchy J.

for the majority explained:

Where, as is the case here, no contractto purchase was entered into by the
depositors, and the only payment made was what was called a booking
deposit, which was accepted expressly on the basis that it would be
returnable upon notification by either party and that the proposed purchase
would be the subject of a written contract, the payment of the booking deposit
did not give the payer any estate or interest, legal or equitable, in the property
— as would have been the case if a written contract had been entered into
and the booking deposit had been converted into a deposit paid on foot of the
confract. There is no basis in law or eguity, therefore, for treating the
depositors as having, on payment of the deposit, acquired a purchaser’s lien

on the property.

The persons who paid booking deposits in this case clearly did not get a
purchaser’s lien, for they acquired no beneficial estate or interest in the
property. But ought they to be deemed to have acquired some other kind of
equitable lien for the amount of the deposit, on the basis that it would be
inequitable to deny them the standing of a secured creditor? [At 357-8;
emphasis added.]

[43] The case at bar, of course, does not involve merely a "booking deposit’ or
any other “comparatively small amount’. The Purchasers here paid the entire price
for the units they expected to be built. The chambers judge found that each
Purchaser intended to buy a townhouse and that that was the purpose of the
Agreements. (Para. 46.) However, the court must not look to the parties’ subjective
intentions, but must determine those intentions objectively by construing the plain
and ordinary meaning of the words used, inthe context of the whole agreement and
in the “factual matrix’ in which it was reached. As we have seen, the parties stated in
the Agreements that they were not binding themselves to buy or sell fownhouse

units and that no interest in land was being created. |

[44] On this basis alone, it seems to me that with respect, the chambers judge
erred in law in finding that a "secured charge against the land” arose “independent of
the contract between the parties.” (Para. 135.) While it is not necessary that the
confract expressly contemplate a purchaser’s lien —in this sense, the lien is not the
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‘result of any express contract’, as observed in Whitbread — and while the lien may
arise where specific performance is not available, the remedy develops logically
from the existence of a contract, binding on the conscience of the vendor, that would
in Equity have resulted in the transfer of ownership of the property to the buyer. As
we have seen, it arises where the vendor has received payment or part payment of
the purchase price and transfer of legal title fails for reasons other than the buyer’s
fault. In these circumstances, Equity will not countenance a further ‘aggravation’ to
the buyer in the form of loss of the payment and will enforce what is seen to be the
common intention of the parties. (See also Mr. Justice J.C. Campbell, “Some
Historical and Policy Aspects of the Law of Equitable Trusts” (2009) 83 A.L.J. 97

at 126.) In my view, it is clear no transfer of equitable title, or of an equitable interest,

took place or was intended to take place by means of the Agreements in this case — -

even if one assumes Lalli had the authority to bind the vendor.

Protective Clauses

[45] Even ifl were incorrect in holding that a binding contract of purchase and sale
between the vendor and buyer is necessary, | also regard the “protective” clauses in
the Agreements as fatal to the existence of the lien in this instance. There is no
general principle to the effect that contracting parties may not contract out of private
equitable remedies (subject of course to the doctrines of undue influence and
unconscionability) and there are many authorities that suggest the contrary: see,
e.g., Bank of Montreal v. Fennell (1991) 1 B.L.R. (2d) 66 (B.C.S.C.); Manulife Bank
of Canadayv. Conlin[1996] 3 S.C.R. 415 at para. 4.

[46] With respect to equitable liens in particular, the jurisprudence suggests that
the remedy may be waived or excluded by the contracting parties. In Ahone v.
Holloway (1988) 30 B.C.L.R. (2d) 368, McLachlin J.A. (as she then was) noted in

connection with a vendors lien, the close relation of the purchaser's lien, that:

It arises by operation of law and is an incident to the contract between the
vendor and purchaser. There is no need for the vendor to stipulate for the
lien: Gordon v. Hipwell [[1952] 3 D.L.R. 173 (B.C.C.A))] .... Onthe contrary,
in order to avoid the creation of an equitable lien it must be shown that the
parties intended that there should be no lien. [At 376; emphasis added.]
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In Balkauv. Sanda (1884) 53 B.C.L.R. 292, Boyle J., also discussing a vendor's lien
stated at 299 that the onus was on the purchaser to show that the lien had been
waived, abandoned or discharged, citing High River Meat v. Routledge (1908)

8 W.L.R. No. 3 at 259.

[47] Two Ontario cases are of more assistance. In Counsel Holdings Canada Ltd.
v. Chanel Club Ltd. (1999) 43 O.R. (3d) 319 (C.A), the Court rejected the argument
that a subordination clause contained in the parties’ agreement did not apply to a
purchaser’s lien "because the liens do not arise from the contract but by operation of
law.” In the Court's analysis, “The purchasers’ claim to their deposits clearly arose
under the purchase agreements and any rights flowing therefrom are subjectto the
terms of those agreements, including the subrogation clause.” (At 320; my

emphasis.)

[48] Counsel Holdings was applied in Firm Capital Mortgage Fund inc. v. 2012241
Ontario Lid. 2012 ONSC 4816, in a more complicated contest between one group of
purchasers who had entered “pre-sale” agreements for condominium units and
made significant investments towards such units, and the receiver of the vendor.
The receiver sougHt an order that such agreements be "vested out” on a sale of the
entire property. As the Court noted, all the pre-sale agreements contained
subordination clauses under which the purchasers acknowledged that their interests
would be subordinate to any mortgages arranged by the vendor. In addition, the
purchasers acknowledged, as did the Purchasers in the case at bar, that the

agreements did not confer interests in property.

[49] The Court ruled in favour ofthe receiver, relying in part on the subordination

clauses. Morawetz J. wrote:

... the purchase agreements and leases contain expressed [sic] clauses
subordinating the interests thereunder to the first mortgagee. The Court of
Appeal has held that the existence of such express subordination provisions
negate any argument that the mortgagee is bound by actual notice of a prior
interest. (See: Counsel Holdings Canada Limited v. Chanel Club Ltd. ....)
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Further, counsel submits that in any event, it is doubtful that the purchase
agreements create an interest in land, referencing paragraph 19 of the
Purchase Agreements which provide in part as follows:

19. Agreement not to be Registered

The purchaser acknowledges this Agreement confers a personal right
only and not any interest in the Unit or property ...

| agree that the position of Firm Capital takes legal priority over the interests
of the purchasers and lessees. [Emphasis added ]

(See also 395432 Alberta Ltd. v. Broadcast Hill Holdings Ltd. 2003 ABCA 96.)

[80] None of these cases is exactly on point with the case at bar, buf all support
the proposition that an equitable remedy such as a purchaser's lien may be
excluded or modified by agreement of the parties. As stated in Chatty v. Farndale
Holdings, supra, by Morritt L.J.:

It is not disputed that the purchasers’ lien arises by operation of law from the
contract uniess it is modified or excluded by express agreement of the parties
or by necessary implication from the contractual arrangements the parties
have entered into. The lien so arising is an unqualified equitable right.

[At 157]

(See also Snell's Equily, §42-27; In Re Birmingham, Deceased [1959] 1 Ch. 523
(which concerned a vendor's lien); In Re Brentwood Brick & Coal Company [1876]
4 Ch.D. 562; beiMC Construction Fund v. Chandler, supra, at para. 65;

R.M. Stoneham, The Law of Vendor and Purchaser (1964) at §1346; and Hewitt v.
Court, per Deane J. at 663, citing Davies v. Lifflejohn (1923) 34 C.L.R. 174 (H.C.A)
at 195-6, and /n Re Bond Worth [1980] Ch. 228 at 251.) Ms. Jones cited no
authority to the contrary.

[31]  In these circumstances, | am driven fo the conclusion that no purchaser's
liens came into being because no binding agreement for the purchase of a strata lot
came into being; and that even if a binding contract had existed, the Purchasers
expressly agreed and intended that their arrangements ‘created contractual rights
only. I am also unable to accede to Ms. Jones’ submission that the protective
clauses were not engaged because a purchaser’s lien constitutes a security interest

on land and not an interest in land. | cannot think that the existence of the lien would

2014 BCCA 113 (Canlip



Pan Canadian Morigage Group Ill Inc. v. 0859811 B.C. Ltd, Page 29

turn on a semantic distinction of this kind or that, as Ms. Jones also contended, the

exclusion of an “interest” referred only to “title to” the land.

Agency

[52] In light of the foregoing, itis not necessary to resolve the remaining questions
raised on the appeal. | wish, however, to return briefly to the matter of agency. The
chambers judge made no express finding that Lalli or Lallico had acted as the agent
of 679, but treated Lalli, Gopal Gill and their companies essentially as acting in
concert. Mr. Miner submitted that the judge had erred in failing to “weigh the
evidence” of the MacKenzie Fujisawa letter denying any agency relationship, or of
the denials appearing in679's pleading in the Kerns' action. (With respect, these
items were “evidence" only of the position taken by 679 after the fact.) Counsel also
relied on the absence of any written authorization of Lalli or Lallico to act on 679's
behalf.

[53] Clearly, this was an issue that would have required a thorough examination of
all the properly admitted evidence, and detailed findings of credibility. Contrary to
Ms. Jones’ submission, it was not enough that the Purchasers believed Lallico was
679's agent. And, contrary to the suggestion of counsel for the Judgment Creditors,
a written document is not required to constitute an agency, nor is the giving of a
particular title to the agent by the principal — though both may do so. On the other
hand, the director of a company is not necessarily its agent; nor is a 50%
shareholder. In the absence of express authority (by written contract, for example),
the primary focus must be on the acts or conduct of the purported principal. Did he
or she hold out the alleged agent as having the authority to bind him or her in
dealings with third parties? Did he or she make a representation to a contracting
party that was intended to be acted upon by that party to the effect that the agent
had authority to act for him or her? Did he or she enirust the alleged agent with
duties in the normal course that implied certain authority? (See generally

G. Fridman, Canadian Agency Law (2" ed., 2012) Ch. 2 and 3: P. Watts and

F. Reynolds, eds., Bowstead and Reynolds on Agency (19" ed., 2001) at

arts. 22, 74.)
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[54] 1'would not purport to answer these questions in the absence of a full
evidentiary record. | raise the matter only because | would not want to be taken as
having affirmed the proposition that because Lalli purported to be acting “for” 679
and the Purchasers believedhe was doing so, he must have been 679's agent.

In my respectful view, the chambers judge erred in making this assumption, at least

on the basis of the facts stated.

Disposition

[65] Atthe outset of these reasons for judgment, | inferred that the court below
was of the view that a purchaser's lien was necessary to do justice in this case. | too
am not without sympathy for the position in which the Purchasers found themseives
as a result of their reliance on Lalli's representations. It may be that the Purchasers
were persuaded not to pay the attention they should have to the terms of the
Agreements they were signing, and not to seek legal advice. | am mindful, however,
that on the other side of the equation there were parties who acted more prudently
and took reasonable steps for their own protection. | am also mindful that “hard
cases make bad law’. | do not wish to make bad law by extending equitable
protection beyond its fair reach; but one hopes that other avenues of legal recourse
may be available to the Purchasers against anyone who should properly be held

responsible for their losses.

[56] | would allow the appeal and order that the claims of the Judgment Creditors
be paid, in order of the date of their registration against title to the subject property,
from the proceeds in trust. Any remaining proceeds should be made available to the

Purchasers pro rafa in accordance with their agreement.

“The Honourable Madam Justice Newbury”

| AGREE

“The Honourable Mr. Justice Lowry”
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Reasons for Judgment of the Honourable Mr. Justice Chiasson:

[57] 1have had the opportunity to read a draft of the reasons for judgment of
Madam Justice Newbury. [ agree with her disposition of this appeal, but prefer to
limit the analysis to the first ground of appeal. It engages a consideration of the
so-called “protective” clauses. | repeat ground one:

The learned chambers judge failed to rule on or erred in rejecting the primary
submission of the Appellants that any claim of a purchaser’s lien was
excluded by the terms of the agreements made by the Respondent investors
with Lallico Investments Ltd. and/or 678972 B.C. Ltd.

[58] | would not rephrase ground one. [f asserts that even if the Purchasers were
entitled to liens, such liens were excluded contractually. My colleague concludes,
and | agree, that such liens are excluded contractually. Ih my view, itis not

necessary to and | would not address other substantive issues in this appeal,
including whether there was a binding contract for the purchase of land.

[59] | dowish to add a comment on the positions of the Kemns.

[60] The Kerns are judgment creditors of 679972 B.C. Ltd. (“679"). As noted by
my colleague, the Kerns made a demand on the promissory note given to them by
Lallico Investments Ltd. (*Lallico") and received a cheque from 678 in payment.

The cheque was dishonoured.

[61] On this appeal, in opposition to the contention of the Purchasers that they
have liens, the Kerns contend that Lallico could not bind the owner of the land, 679.
They argue that Lallico and 679 did not act in concert and were not agents for each
other. We queried the basis on which judgment was obtained against 679 if there
was no agency between it and Lallico and were told that the judgment was on the
cheque. After a request by the Court for information as to the basis on which the
Kerns' judgment was obtained, submissions were received advising that the
judgment was on the promissory note, not on the cheque. 1t is stated to be a

judgment in debt.

2014 BCCA 113 (CanLl)
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[62] As my colleague notes, we must take the judgment as it is. Because | base
my decision on the first ground of appeal, it is not necessary to consider whether
Lallico and 679 acted in concert or were the agents of each other. If that were a live
jssue, | would have difficulty accepting that the Kerns could argue in this Court that
Lallico could not bind 679 in the absence of an accurate appreciation of the basis on
which the judgment was obtained in the Supreme Court. It is not a matter of going
behind that judgment, but a question whether the Kerns would be advancing a legal
paosition that would require this Court to reach a conciusion of fact and law that is
.Jnconsistent with the determination of the Supreme Court, that is, whether the

position of the Kerns in this Court would be an abuse of process.

“The Honourable Mr. Justice Chiasson’ ’

2014 BCCA 113 (CanLil)






Counsel Holdings Canada Limited v.
The Chanel Club Limited et al.=

{Indexed as: Counsel Heoldings Canada Ltd. v. Chanel Club Ltd.]

33 O.R. (3d) 285
{1997] ©.J. No. 1428
Court File No. 43535/89

Ontario Court (General Division),
Adams J.,
2pril 10, 19%7

* An appeal from the following judgment of Adams J. to the
Ontario Court of Appeal (Labrosse, Charron and Feldman JJ.A.) was
dismissed cn March S5, 1999. See 43 0.R. {(3d) 3109.

Mortgages -- Priorities -- Purchaser's lien -- Purchaser of
condominium unit agreeing that claims under agreement of
purchase subordinate to any mortgages granted by vendor
-~ Agreements of sale not registered -- Mortgage registered
after agreements -- Mortgagee having actual notice of
agreements -- Although priority of mortgage may be affected by
actual notice of prior eguitable lien, priority not affected
where lien by its terms is expressed to be subordinate or

subject to mortgage.

Real property -- Agreements.of purchase and éale ~- Agreement
cbliging vendor to hold deposit in trust -- Vendor entitled to
use deposit funds after deposit receipt delivered to purchaser
under Ontario New Home Warranty Program -- Condominium Act,
R.5.0. 1990, c. C.26 -- Ontario New Home Warranties Plan Act,
R.5.0. 1880, <. 0.31.

Real properxrty -- Registratiom -- Priorities -- Purchaser's

lien -- Actual notice -- Purchaser of condominium unit agreeing
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that claimsg under agreement of purchase subordinate to any
mortgages granted by vendor -- Agreements of sale not
registered -- Mortgage registered after agreements -- Mortgagee
having actual notice of agreements -- Although priority of
mortgage may be affected by actual notice of prior equitable
lien, priority not affected where lien by its terms is
expressed to be subordinate or subject to mortgage.

In 1986, the defendant C Club began construction of an 89-
unit condominium. For this project, it was the proposed
declarant under the Condominium Act and a vendor of new homes
under the Ontario New Home Warranties Plan Act ("ONHWPA"}. The
purchasers of units paid deposits under written agreements of
purchase and sale that provided that the deposits were to be
paid into an interest-bearing trust account. The agreements
also provided that the purchaser's rights were to be

subordinate to any mortgage arranged by C Club.

Under the Condominium Act, C Club was obliged to hold the
deposits in a trust account to the extent that the purchasers
had not received a "deposit receipt" isgsued under the ONHWPA by
the defendant Ontario New Home Warranties Plan (the "Plan").
The ONHWPA provided that a purchaser with a deposit receipt and
damages claim against a vendor was entitled to be paid by the
Plan to a maximum of $20,000 and that the Plan was subrogated
to the purchasexr's claim. C Club entered into a vendor-builder
agreement with the Plan and, in March 1987, the Plan provided C
Club with 89 blank deposit receipts having received the
security of a letter of credit and ¢ Club's covenant to
reimburse the Plan for any sums it might have to pay under the

deposit receipts.

In December 1987, the plaintiff ¢ Holdings replaced F Trust
as the financier for the project. It agreed to provide a
construction loan of $9%,420,000 and a credit facility of up to
$1,500,000 for the issuance of the deposit receipts. In return,
it received a first registered charge on the project. Before
agreeing to this loan, C Holdings had reviewed 58 purchase
agreements that had already been signed and which provided that
the purchaser's deposits were to be payable te ¢ Club and F

Trust. Some of these agreements were later amended to refer to

1997 Canttl 12130 (ON 8C)



C Holdings instead of F Trust. After 1987, C Club entered into
30 additional agreements, under eight of which the deposits
were payable to € Club alone, and under 22 of which the
deposits were payable to C Club and C Holdings.

In 1989, the amount of the loan was increased, and a new

first mortgage of $13,500,000 was registered. In November 1989,
C Club defaulted under the loan and a receiver-manager was
appointed. The receiver did not complete the project, and the
Plan paid purchasers $1,628,141 pursuant to the deposit
receipts. The Plan exercised its letter of credit but there was
a shortfall of $549,231. C Holdings also suffered a shortfall
on its mortgage in the amount of $4,436,979.09 as of April
1995. In an action, C Holdings claimed the proceeds of the
receivership on the basis that it held the first registered
mortgage; however, the Plan claimed priority on the basis that
it was subrogated to the purchasers' lien claims because C
Holdings had notice of these claims or on the basis that C Club
was obliged to hold the deposits in trust notwithstanding the
delivery of the deposit receipts and that C Holdings was
equally responsible for the deposits.

Held, there should be judgment for C Holdings.

While a purchaser's lien axose in the context of all the
purchase agreements, the liens were not registered and did not
take priority over the first registered charge. Although the
priority of a mortgage may be affected by actual notice of a
prior equitable lien, the priority will not be affected where
the lien, by its terms, is expressed to be subordinate or
subject to the registered mortgage. Thisz was the effect of the
agreements in this case. Therefore, the only actual notice that
the mortgagee had of the purchase agreements entered into
before the mortgage was notice of a subordinate interest. While
no issue arose with respect to the subsegquent agreements, the
same result would have prevailed. This was not a case of C
Holdings enforeing an agreement to which it was not a party;
rather, it was a question of the extent of notice of =a
purchaser's lien that would otherwise be assertable against the
mortgage. Further, since a purchaser's lien arises by force of
the purchaser's contract, the equitable liens of the purchasers
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in this case under the agreements were within the meaning of

the postponement clause found in the agreements.

There was no trust cobligation imposed on C Club with respect
to the deposits after the deposit receipts had been delivered.
The agreements were drafted against the framework of the
Condominium Act, which provided that deposits only had to be
retained until prescribed security, i.e., the deposit receipts,
were delivered. Had the parties to the agreement intended a
trust arrangement different from that contemplated by the
Condominium Act, they would have said so expressly. The
purchagers accepted deposit receipts and acted on them. There
was nothing in the material that suggested it was intended
under the agreements that the purchasers were to be entitled to
deposit receipts and to have C Club hold their deposits in
trust. C Holdings was not a party to the purchase agreements
but if it had trust obligations, they could be no higher than ¢
Club's obligations. Accordingly, C Holdings had priority with

respect to the proceeds of the receivership.

Cages referred to

Bramber Consulting Management Service Corp. v. Commerce
Capital Mortgage Corp. (1981), 36 O.R. (2d) 601, 22 R.P.R. 17

{H.C.J.); Canada Trust Co. v. Queensland Management Services
Ltd. (1980), 13 R.P.R. 156 (Ont. H.C.J.); Castellain v. Preston
(1883), 11 Q.B.D. 380, 52 L.J.Q.B. 366, 49 L.T. 29, 31 W.R.

557 {C.A.); Buroclean Canada Inc. v. Forest Glade Investments

Ltd. (158%), 49 O.R. (2d) 769, 8 O.A.C. 1, 16 D.L.R. (4th) 289,
54 C.B.R. (N.S5.) 65, 4 P.P.S.A.C. 270 (C.A.); Harwood-Scully wv.
King-Frederick Realty Ltd., [1986] 0.J. No. 1250 (H.C.J.);
Molgat Holdings Ltd. v. Zephyr Development Ltd. (1%79), 98
D.L.R. (3d) 104 (B.C.8.C.); Rose v. Watson (1864), 10 H.L. Cas.
672, 33 L.J. Ch. 385, 3 New Rep. 673, 10 L.T. 106, 10 Jur. N.S.
287, 12 W.R. 585, 11 E.R. 1187 {(H.L.); Royal Trust Co. v. H.A.
Roberts Group Ltd., [1995] 4 W.W.R. 305, 17 B.L.R. (2d) 263, 31
C.B.R., (38) 207, 44 R.P.R. {(2d) 255 {(Sask. Q.B.); wWhitbread

& Co. v. Watt, [1902] 1 Ch. 835, 71 L.J. Ch. 424, 86 L.T. 395,
50 W.R. 442, 18 T.L.R. 465, 40 Scl. Jo. 378 (C.A.)
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Statutes referred to

Condominium Act, R.8.0. 1890, c. C.26, =. 53(1), (2)
Courts of Justice Act, R.S.0. 1990, c. C.43
Land Titles Act, R.S.0. 1990, c¢. L.5, s. 78

Ontaric New Home Warranties Plan Act, R.S.0. 1990, c. 0.31, ss.

14(1), 23(1) (m)
Registry Act, R.85.0. 1990, c. R.20, ss. 70, 71, 72

Rules and regulations referred to
R.R.O. 1990, Reg. 121 (Condominium Act), s. 35(2)

R.R.O. 1950, Reg. 726 (Ontario New Home Warranties Plan Act),
ss. 6(1), (2), 17

ACTION tec determine the priority to the proceeds of a

receivership.

Benjamin Zarnett and R. Bernstein, for plaintiff.
H.C.G. Underwood, for Ontario New Home Warranty Program.

ADAMS J.: -- This is a proceeding to determine who has priority
to the proceeds of a receivership which arose from the insolvency

of a condominium developer known as Chanel Club Limited
{"Chanel") and the default under a mortgage in favour of the
plaintiff, Counsel Holdings Canada Limited ("Counsel™), which

" secured its loans to Chanel., Counsel claims priority on the basis

that it held the first registered mortgage on the lands which

were realized upon in the receivership. The Ontario New Home

Warranty Program ("ONHWP"}, however, claims priority to a portion

of the proceeds on the basis that it is subrogated to the lien

claims of purchasers arising from their deposits made at the time

of purchase of the proposed condominium units and in respect of

which counsel had notice.

fn 1986, Chanel commenced construction of an 89%9-unit
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residential condominium project on College Street in the City
of Toronto. The owner of the lands on which the project was to
be constructed was the Torconto Uaited Church Council {the
"Church")} . Chanel entered into an agreement with the Church

to permit the construction of the condominium and, on
registration, to cobtain title to it. Accordingly, Chanel was

the "proposed declarant' of the condominium,

Chanel sold units in the project and reguired the purchasers
to pay deposits. The Condominium Zct, R.S.0. 1990, c. C.26,
provides that a proposed declarant is regquired to hold a
deposit received from a purchaser in a trust account at a
specified financial institution until their disposition to the
person entitled to them or until the purchaser is provided with
"prescribed security": see s. 53(1). Pursuant to regulations
under the Condominium Act, "prescribed security" is defined to
include a "deposit receipt' issued by ONHWP: see R.R.C. 1990,
Reg. 121, s. 35(2). Accordingly, once a purchaser has received
a deposit receipt, the proposed declarant is no longer
required, under the terms of the Condominium Act, to hold a
purchasexr's deposit in trust to the extent the deposit is

covered by that receipt.

In November 1986, Chanel registered with ONHWP and paid an
enrollment fee in respect of all 8% units in the project. ONHWE
is a non-profit corporation designated by the Lieutenant
Governor in Council to administer the Ontarioc New Home
Warranties Plan Act, R.S8.0. 19%0, c¢. 0.31. Pursuant te =s. 14(1)
of the ONHWP Act, a person who has contracted with a wvendor for
the purchase of a new home (including a condominium unit) and
who has a cause of action in damages against the vender for
financial loss resulting from the vendor's failure tc perform
the contract is entitled to be paid by ONHWP the amount of such
damages subject to the limits fixed by the regulations.
Sections 6(1}) and (2) of R.R.C. 1950, Reg. 726 provide that the
maximum amount that can be claimed by the purchaser of a
condominium unit on account of damages is $20,000 as well as
interest. Pursuant to s. 23(1) (m) of the ONHWP Act and Reg.
726, 8. 17, ONHWP is subrcgated to all rights of recovery of a
person to whom it has made payment in respect of a c¢laim made

pursuant to s. 14 (1) {a) of the Act.
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Chanel entered into a vendor-builder agreement dated November
10, 1986 with ONHWP. Pursuant to that agreement, ONHWP agreed
to provide Chanel with deposit receipts and Chanel was entitled
to deliver those receipts to its purchasers in respect of
deposits received from them. The deposit receipts provided to
Chanel by ONHWP provided:

{a) that 1f the deposit paid by the purchaser to Chanel would
become owing to the purchaser upon the bankruptcy of Chanel
or upon Chanel's failure to perform its obligations under
the purchase agreement, and if Chanel failed to pay the
deposit to the purchaser, the purchaser would be entitled
to payment from ONHWP in an amount egual to such deposit
plus interest provided that the maximum amount payable
under the deposit receipt would be $20,000 plus interest;

and

(b) upon payment of any claim to the purchaser, ONEWP would be
subrogated, to the extent of such payment, to all rights of

recovery of the purchaser against Chanel.

ONHWP's potential exposure under the deposit receipts it
issued to Chanel was $1,780,000 (i.e. 89 X $20,000) pius
interest. ONHWP obtained a covenant from Chanel to reimburse it
for any sums ONHWP might have to pay under the deposit
receipts. As security for Chanel's obligations, ONHWP requested
a letter of credit in the sum of $1,789,100 as well as personal
guarantees from the principals of Chanel. In March 1987, ONHWP
provided Chanel with 89 blank deposit receipts. Chanel was then
at liberty to release these deposit receipts to purchasers who
paid deposits in the manner contemplated by the Condominium
Act. Under the Act, once a deposit receipt is issued to a
purchaser, deposit moneys provided by the purchaser and covered
by the deposit receipt can be removed by the vendor from the
trust account. Thus, pursuant to the legislation, Chanel had

access to the purchaser's deposit at that time.

The project was originally financed by Financial Trust
Company ("Financial"). In December 1987, however, the plaintiff

provided replacement financing in the form of an interim
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construction loan and a letter of c¢redit facility. At the time,
approximately 75 per cent of the units had been pre-sold.
Fifty-eight of these "initial purchase agreements" stipulated
in para. 1(a} that the deposits were to be payable jointly to
Chanel and Financial Trust Company and to be credited towards

the purchase price on closing date.
All the initial purchase agreements provided, inter alia:

(2) The meaning of words and phrases used in this Agreement
shall have the meaning described to them in the Act,

unless otherwise provided for herein.

"Act" means the Condominium Act (Ontario) and any amendments

and regulaticns thereto;

(3) The Vendor shall pay interest to the Purchaser in
accordance with the Act (interest to be credited on the
gtatement of adjustments on the Closing Date). The
Deposits shall be paid intoc an interest bearing trust
account of a Canadian chartered bank or Trust Company.
Interest shall accrue to the Purchaser from and after
the fifteenth (15th) day following the date upon which
the Purchaser pays the second deposit required pursuant
to paragraph 1(a) {(ii) at the rate prescribed in the
Act, unless the purchaser shall forfeit the Deposits
{in which event the vendor shall be entitled to such
interest). The balance of any interest earned shall be

paid to the vendor.

(24) The Purchaser agrees that he will not register or

cause or permit this agreement to be registered and
that no reference to it or notice of it or any caution
shall be registered on title. The Purchaser further
agrees until Title Closing not to sell, lease, mortgage
or in any way encumber the Unit ox the Condominium
directly or indirectly or permit any lease, notice of
agreement, lien or any other interest to be registered
with respect thereto. The Purchaser shall be deemed to
be in default under this Agreement if he creates any

encumbrance or makes any registration or causes or
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permits any encumbrance or registration to be made on

title prior to the Closing Date.

(26) This Agreement and the Purchaser's rights hereunder

[T A——|

are subject and subordinate to (i) any mortgage
arranged by the Vendor and any advances from time to
time thereunder, (ii) any agreements entered or to be
entered into by the Vendor with any public utility or
any municipal or other governmental authority having
jurisdiction relating to the,developﬁent and/or
servicing of the Building and (iii) the Creating

Documents.

Counsel was not a signatory to any of the initial purchase

agreements. All of them were between the purchasers and Chanel.

Chanel, the Church and Counsel executed a loan agreement
dated December 1, 1987 which provided that Counsel would lend
up to $9,420,000 to finance construction of the project and up
= to $1,500,000 to finance the acquisition of a letter of credit
to be provided to ONHWP as security for the issuance of the

deposit receipts and that, as security for the loan, Counsel
would receive a first registered mortgage and charge on the

-

project and its lands. Prior to entering into the loan
agreement, Counsel reviewed the initial purchase agreements. On
1 December 16, 1987, a charge/mortgage of land in the principal

3 amount of $11,500,000 was executed by the Church as owner of

the lands and registered in favour of Counszel.

After Counsel advanced its loan, some of the initial

1 purchaser agreements were amended to provide that the reference
to Financial Trust Company in para. 1(a} was to be amended to
o refexr to Counsel. After December 1987, Chanel entered into 30
»g additional agreements of purchase and sale. These "subsequent

: agreements" contained the same provisions as set out above

] except that para. 1l(a) provided, in the case of 22 agreements,
4 that the deposit was to be paid jointly to Chanel and Counsel
and, in the case of sight agreements, the deposit was to be
paid to Chanel alcone. Counsel was not signatory to any of the

subsequent agreements.
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The deposits paid by purchasers under the initial purchase
agreements were received by Chanel and deposited in an account
at Financial Trust Company. After Counsel became the lender to
the project, the funds on deposgit at the Financial Trust
Company were: transferred to Counsel. It deposited $1,141,163.08
with the National Bank of Canada to secure the issuwance of the
letter of credit in favour of ONHWP. The balance of the funds
were pald into a trust account of Chanel designated as the
"Excess Deposit Account" and were held there. Chanel
received all deposits paid under the "subsequent' purchase
agreements, il.e., subsequent to Counsel's involvement. Deposits
up to and including $20,000 were transferred to Chanel's
construction account and used to pay trade suppliers on the
project. Deposits in excess of $20,000 were held in the Excess

Deposit Account,

The loan agreement was amended by an amending agreement dated
July 31, 1989 and was made between Chanel, Counsel and the
Church. Counsel agreed to‘increase the construction loan. The
loan amending agreement provided that a new firgt mortgage in
favour of Counsel in the sum of $13,500,000 was tc be provided
and that it would constitute a first charge on the lands in
guestion. Thus, a new mortgage of $13,500,000 was executed by
the Church in Counsel's favour and registered to replace the
original mortgage of $11,500,000. The registration of the new
mortgage was on Augusi 11, 1989,

In November 1989, Chanel defaulted under the terms of the
loan agreement, the loan amending agreement, and the mortgage.
Pursuant to an order of Farley J. dated December 15, 1989,
Price Waterhouse Limited was appointed as receiver-manager of
Chanel and of the lands which were subject to Counsel's
mortgage. The receiver was found to have no obligation to
complete the outstanding purchase agreements. Accordingly, the
purchasers, under these agreements, were entitled to the return
of their deposits. The portions of the deposits over $20,000,
which were being held in trust in the Excess Deposit Account,
were distributed to the purchasers as entitled. The portions of
the deposits up to $20,000 were not returned by Chanel because
of its insolvency. CONHWP paid to purchasers 51,628,141
including interest of $322,346 pursuant to the deposit receipts
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issued to them under the initial purchase agreements and the

subsequent purchase agreements.

On January 22, 1990, ONHWP realized on the letter of credit,
placing the sum of $1,078,910 in its account. After application
of the proceseds from the letter of credit, the difference
between ONHWP's payment out to purchasers and the amount it
received pursuant to the letter of credit was $549,231 (before
crediting interest earned by ONHWP on its receipt of
$1,078,910). Counsgel also suffered a shortfall on its mortgage
loan. After the sale of the lands and application of the net
sale proceeds against the amount owing on the mortgage, the sum
of $4,436,979.09 wasg =till owing as of April 30, 1%85. Pursuant
to an order of this court, a surety bond has been posted by

Counsel in the amcunt of $670,000.

1%

Counsel holds the first registered mortgage/charge against

the lands which were realized in the receivership. Accordingly,
by reason of the provisions of the Registry Act, R.S.0. 1890,
c¢. R.20, ss. 70, 71 and 72 and the Land Titles Act, R.S8.0.
1590, c. L.5, . 78(3), it claims first right to the proceeds
of the disposgition of those agssets. ONHWP, however, submits
that it is subrogated to the rights of the purchasers who were
entitled to have their deposits refunded to them and that those
rights have priority to Counsel's rights. ONHWP makes the

following arguments:

{a) The purchasers held purchasers' liens against the lands
mortgaged to Counsel and the liens are enforceable in
priority to Counsel's mortgage, notwithstanding that the
purchasers each signed purchase and sale agreements
providing that their rights were subordinate and subject to

a mortgage arranged by the vendor.

{b) Chanel was required to hold a purchaser's deposit in trust
under the agreement of purchase and sale and was not
entitled to release it, notwithstanding the delivery of
prescribed security to the purchaser as permitted by the

Condominium Act.
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(c) ONHWP submits that Counsel, where deposits were to be paid
jointly to Chanel and Counsel, is equally responsible with
Chanel for the release of the funds from a trust account,
notwithstanding that Counsel was not a party to those

purchase agreements.

While I accept that a purchaser's lien arose in the context
of all of these purchase and sale agreements, the liens were
not registered and do not take priority over the first
registered charge against the lands and premises of Chanel in
favour of Counsel. Although the priority of a registered
mortgage may be affected by actual notice of a prior equitable
lien, the priority will not be affected where the lien, by its
cwn terms, is expressed to be subordinate or subject to the
registered mortgage; That is the effect of para. 26 of all of
the agreements of purchase and sale concerning these
condominium units. Therefore, the only actual notice that the
initial purchase agreements gave to the plaintiff was notice of
a subordinate interest of each purchaser to the rights of a
mortgagee under a mortgage arranged by the vendor. While no
issue of priority arises with respect to the subsequent
purchase agreements, the same result would prevail in light of

para. 26.

The issue was first considered in Harwood-Scully v. King-
Frederick Realty Ltd., [1986] 0.J. No. 1250 (H.C.J.) where
an agreement of purchase and sale between Harwcod-Scully as
purchaser of a proposed condominium unit and the vendor

provided (at p. 26):

This Agreement is subordinate to and the Purchaser hereby
postpones it to any Mortgage arranged by the Vendor and any

advancesg from time to time

In an action for the return of a deposit, the purchaser
argued that she had priority over the first mortgagee because
it had actual notice of her deposit and her agreement prior to

making its mortgage advances and before it registered its

interest. The court rejected all of the arguments now relied on

by ONHWP in these proceedings. It was held that the mortgagee
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had notice only of a subordinated interest which therefore
ranked behind the mortgage. In my view, the Harwood~-Scully
decision is determinative of the issues raised by ONHWP in

these proceedings.

This is not a case where Counsel is seeking to enforce a
provision of an agreement to which it is not a party, i.e.,
para. 26 of the purchase agreement. Rather, this matter
concerns the extent of notice Counsel had of a purchaser's lien
in respect of a priority that it would otherwise be able to
assert under its mortgage. Thus, Counsel is not seeking to
"enforce" the purchase and sale agreements entered into
between Chanel and the buyers of the condominium units. In
rejecting a similar argument put forward in Royal Trust Co. v.
H.A., Roberts Group Ltd. (199%5), 44 R.P.R. (2d) 255 at p. 27s,
[1995] 4 W.W.R. 305 (Sask. Q.B.), it was stated:

CIBC is not privy to the trust deed executed by Roberts and
Royal Trust. But, in my view, CIBC is not attempting, 'per se,
to enforce the trust deed. Rather, it is simply resisting the
éttempt of Royal Trust to take a prior security position to
that of CIBC that is inconsistent with what Royal Trust has
declared and agreed to in the trust deed regarding the

priority of the respective securities.

Accordingly, notice of an interest which.is stated to be
subordinate is not actual notice of a prior interest which
defeats a mortgagee's registered priority: see also Molgat
Holdings Ltd. v. Zephyr Development Ltd. (1979), 98 D.L.R. (2d)
104 (B.C.8.C.); Bramber Comsulting Management Service Corp. v.
Commerce Capital Mortgage Corp. {1981), 36 O.R. (2d) 601, 22
R.P.R. 17 (H.C.J.); and Canada Trust Co. v. Queensland
Management Services Ltd. (1980), 13 R.P.R. 156 (Ont. H.C.J.).

I am also of the view that Euroclean Canada Inc. v. Forest
Glade Investments Ltd. (1985), 49 O.R. (2d} 76%, 16 D.L.R.
(4th) 28% (C.A.) does not dictate a contrary result. That
case did not involve the question of notice. Rather, a party
with a second unprotected interest in personalty was attempting
£o subordinate the rights of a party with a first registered
interest and a statutory right in priority to that personalty
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on the basis of an agreement between the first registered party
and another party. In the instant case, Counsel has the first
registered interest and statutory right to priority which ONHWP
is attempting to defeat with an argument of actual notice. The

issue then arises as to the content of that notice.

Further, the equitable liens of the purchasers in this case
arise under the agreements of purchase and sale and, therefore,
] fall within the meaning of the postponement clause found at
i para. 26 of those same agreements. As Lord Westbury L.C.
expressed in Rose v. Watson (1864), 10 H.L. Cas. 672 at pp.
678-79, 33 L.J. Ch. 385 (H.L.):

When the owner of an estate contracts with a purchaser for
the immediate sale of it, the ownership of the estate is, .in
equity, transferred by that contract. Where the contract
undoubtedly is an executory contract in the sense that the
ownership of the estate is transferred subject to the payment
of the purchase money, every portion of the purchase money
paid in pursuance of that contract is a part performance and
execution of the contract, and, to the extent of the purchase

money paid, does, in equity, finally transfer to the
purchaser the ownership of a corresponding portion of the

i estate.

My Lords, that being so, we only have to enquire under the
terms of the present contract whether the sums of money paid
by the Respondent were, or were not, paid in pursuance of .
that contract. About that my Lords, there is no controversy
whatever. They were bonafide payments made by the Regpondent,
in conformity with the contract which required such payments

[F—

to be made in part of the purchase-money; and they were
accepted by the vendor as portions of that purchase-money. In
conformity, therefore, with every principle, the purchaser

paying the money acquired an interest in the estate by force
of the contract and of that part performance of the contract,

'9

i
pit
LiF

namely, the payment of that portion of the purchase-money.

:é In my view, there was no intent in Whitbread & Co. v. Watt,
(1902] 1 Ch. 835, 71 L.J. Ch. 424 (C.A.), to disagree with
the notion that a purchaser's lien arises "by Fforce of the

H
bvsmangpscsne
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contract". Accordingly, in the facts at hand, any lien is
subordinated by para. 26 of the standard form purchase

agreement .

ONHWP admits there was no breach of the trust imposed on the
depositg by the Condominium Act. However, it now argues that a
separate trust arose under the purchase agreements. In my view,
this was not the intent of the purchase agreements. These
purchase agreements were negotiated "in the shadow of" the
Condominium Act. Indeed, the agreements make explicit reference
to that legislation. This all being the case, T find the
references in the purchase agreement to a deposit and to a
trust account only require the maintenance of the trust account
until such time as the prescribed security is delivered. The
provisions of the Condominium Act permit the release of
deposits from a trust on the delivery of prescribed security.
Had the partieé to the agreement intended a trust arrangement
different from that contemplated by the provisions of the
Condominium Act, they would have said so expressly.

ONHWP voluntarily entered into an agreement with Chanel
whereby deposit receipts would be provided and took security
from Chanel against the obligations which it might incur uader
the deposit receipts. ONHWP has admitted that upon delivery of
a deposit receipt, a vendor is no longer required under the
terms of the Condominium Act to hold the deposit moneys covered
by that deposgit receipt in trust. Given that the purchase
agreement was drafted against the framework of the Condominium
Act and specifically provides that words and phrases used in
the agreement have the meaning ascribed te them in the
Condominium Act, I am not prepared to hold that para. 3 of the
agreement intended a deposit to remain in an interest-bearing

trust account after a deposit receipt was given to a purchaser.

The purchasers in this case accepted deposit receipts and
acted on them to collect payment of their deposits. The purpose
of a deposit receipt is to permit a vendor to release deposit
funds from trust. Nothing in the material before me supports a
contractual intention that the purchasers were to be entitled
to deposit receipts and to have Chanel hold their deposits in

trust. Furthermore, any claim against Chanel on a trust basis

1997 Canl.l 12130 (ON SC)
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does not give priority over Counsel, by reason of para. 26 of
the purchase agreements. Accordingly, whether or not (and I
find not) Counsel was obligated to hold deposit funds in trust,
there could be no breach of trust once deposit receipts were
issued to the purchasers. Counsel, of course, was not a party
to the purchase agreements. But if it had trust obligations
pursuant to those agreements, they could be nc higher than

Chanel's.
IIT

Accordingly, the guestions in the list of issues to be triad

are answered as follows:

1. Q. Are the net receivership proceeds impressed with an
expresgs, coungtructive or resulting trust for any amount in

respect of purchasers' claims for dwelling unit deposits?
A. No.

2. Q. If a trust has been created with respect te the deposits,
which of the following parties are constituted a trustee for

which deposits:
(a} The Chanel Club Limited?

(b} Counsel Trust Company and its assignee Counsel Holdings

Canada Limited?

A. Only Chanel was regquired to hold deposits in trust until
the delivery of deposit receipts, which terminated any trust.

3. Q. If any trust was created, was the trustee released from
its obligations to hold these moneys in trust by the deposit

receipt provisions of the Condominium Act or otherwise?
A. Yes, under both the Act and the purchase agreements.
4, Q. If any trust was created between certain purchasers and

some party or parties, are such trust claims enforceable in

priority to the plaintiff's claims to the extent that the

1997 CanbLll 1213G (ON SC)
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deposits cannot be identified or traced into receivership

assets?

A. No. I find those moneys "went into" the building of the

condominium for the purposes of tracing. However, the tracing

does not arise.

Q. What is the effect of c¢l. 26 of the agreements of
purchase and sale providing for subordination of purchasers:

claims to the plaintiff's mortgage advances:

(a) If a trust was created with respect to the deposits in

question?

{b) If no trust was created?

A. No claims or rights of the purchasers can be advanced in
priority to Counsel as a result of ¢l. 26 of the agreements

of purchase and sale whether or not a trust was created.

Q. With respect to the trust issues aforesaid, iz ONHWP in
any different position than the purchasers to whose claims
ONHWP is subrogated?

A, No.

Q. Did the purchasers acquire an equitable lien in respect
of their dwelling unit for the amount of their deposits when
they made their deposits?

A. Yes, until they received deposgit receipts.

Q. If the purchasers did acquire equitable liens, are their
equitable liens thereunder subject and subordinate to the

plaintiff's mortgage claims pursuant to the provisions of cl.

26 of the agreements of purchase and sale?

A. Yes.

Q. If the provisions of the said ¢l. 26 are found to
provide for the subordination of the purchasers' deposit

1967 Canill 12130 {ON 8C)



= claims to the plaintiff's mortgage claim, but such
l% subordination is unenforceable at the instance of the
R plaintiff, should the court authorize and direct the
f? enforcement of such subordination provisions at the instance
; of the court-appointed receiver and manager of the Chanel Club

e Limited?

A. No, although this issue does not arise in light of my other

conclusions.

10. Q. With respect to the aforesaid equitable lien issues, is
ONHWP in any different position than the purchasers to

3
H

i

H
3
i

whose claims ONHWP is subrogated?

A. No.

11. Q. Where agreements of purchase and sale provide for
deposits to be payable jointly to the Chanel Club Limited and
to Financial Trust Company, or to the Chanel Club Limited and

te the plaintiff, are the purchasers entitled to recover the

amounts paid as deposits from the plaintiff?

A, No, it was not a party.

12. Q. Where the purchasers provided deposit chegues made
payable jointly to the Chanel Club Limited and Financial Trust

i
|
i

Company, or the Chanel Club Limited and the plaintiff, are the
purchasgers entitled to recover the amounts paid from the
plaintiff as well as from the Chanel Club Limited?

A. No. Only Chanel was a party to the purchase agreements.

13. Q. In the event either of the questions in 10 or 11 is
answered affirmatively, should the net receivership proceeds

payable to the plaintiff be impressed with a constructive
trust to the extent of the moneys found to be due to

purchasers from the plaintiff?
i A. No.

g 14. Q. With respect to the aforesaid "jointly péyable“ issues,

[—
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15.

16.

17.

is ONHWP in any different position than the purchasers to

whose claims it i1s subrogated?

A. No.

Q. On the theory of detrimental reliance is ONHWP estopped
from asserting or proving any claim in priority to the
plaintiff's mortgage claims for the following reasons:

(a) ONHWP concluded an arrangement with Chanel whereby,
instead of holding a first $20,000 of each dwelling
unit deposited in trust, the Chanel Club Limited
provided security to ONHWP in the form of a letter of
credit of $1,078,910; and,

(b) Counsel Trust Company made advances under its mortgage
with knowledge of the =aid arrangement and in reliance

upon the said arrangement being satisfactory to ONHWP?

A. No. In making its subrogated c¢laim, ONHWP stands in the
shoes of the purchasers. It is only their conduct that is
relevant: see Castellain v. Preston (1883), 11 Q.BR.D. 3890,
52 L.J.Q.B. 366 (C.A.).

Q. Did ONHWP fail to mitigate its damages by failing to
invest the moneys realized from drawing on the letter of
credit in some form of reasonable and commercial
investment which would realize a greater interest rate

than that actually realized?

A. No., ONHWP earned interest at 2.5 per cent below the
Toronto Dominion Bank prime rate. There is no evidence
that a better rate could have or should have been

obtained,
Q. In the event that question 15 is answered affirmatively,
by what amount should ONHWP's recovery, if any, be reduced

on account of the failure to wmitigate?

A. There was no failure to mitigate.

1997 CanLil 12130 (ON SC)
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Q. In the event that ONHWP is entitled to recover some

amount as a result of the answers to questions aforesaid:

{a) Are the purchasers in question entitled to interest
on the claims in question to which ONHWP is subrogated

and at what rate?

{b) Is ONHWP in any different position than the purchasers
to whose claims it is subrogated in respect of its

claims for interest?

A. No, in the sense that there is no entitlement at all.
However, if there was an entitlement, I note the purchaers
are entitled to interest on deposits pursuant to s. 53(2) of
the Condominium Act and ONHWP is subrogated to that right.
ONHWP itself paid interest on purchasers' claims at the same
rate. Accordingly, ONHWP would have been entitled to claim
the same rate at which it allowed interest on the proceeds
of the letter of credit so long as there was an unexpended
balance. That rate is lower than ONHWP would be entitled to
claim pursuant to the Courts of Justice Act, R.S.0, 1390, c.
C.43.

Order accordingly.

RPLT
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Heailnote
Real property --- Mortgages — Prioritics — Between types of creditors — Registered mortgagee and equitable interest
hiolder

H Inc. was purchaser of property under agreement of purchase and sale with W Inc. — H Inc. covenanted not to
register agreement on title to property — H Inc. was not aware that R Corp. held three mortgages over property

~ before entering into agreement, and did not obtain any protection against default or increase in encumbrances
— W Inc. refinanced mortgages by way of new first mortgage in amount of $17 million which was also secured
against another property, and new second mortgage in amount of $545,000 — When H Inc. identified mortgages,
it sought and received comfort letter that R Corp. would deliver partial discharge if H Inc. completed purchase of
property under agreement — H Inc. tendered, but W Inc. advised that it could not provide clear title because first
mortgage was in arrears and R Corp. required payment of furtlier $3.545 million as condition of granting discharge
~ H Inc. applied for order vesting title to property in its name upon payment of sales proceeds to R Corp. —
Application dismissed — Agreement, as equitable interest in property, did not have priority over first and second
mortgages based on doctrine of actual notice — While R Corp. had actual notice of agreement at time of execution
and registration of first and second mortgages, agreement was subordinated to those mortgages by virtue of s, 93(3)
of Land Titles Act — Doctrine of actual notice does not apply in Ontario to subordinate interest of registered
chargee who has actual notice of unregistered agreement of purchase and sale —— Even if doctrine of actual notice
continues to operate, no issue of priority arose because chargee had actual knowledge of subordinated interest ~—
Covenant not to register agreement of purchase and sale constitutes subordination of that agreement for purposes
of actual notice — H Inc. was not entitled to discharge of first and second mortgages on basis that it ranked prior
to such instruments by application of doctrine of actual notice.

Real property —- Registration of real property — Registration of land — Land titles — Priorities — Eiffect of
unregistered interest

H Inc. was purchaser of property under agreement of purchase and sale with W Inc. — H Inc. covenanted not to
register agreement on title to property — H Inc. was not aware that R Corp. held three mortgages over property
before entering into agreement, and did not obtain any protection against default or increase in encumbrances
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— W Inc. refinanced mortgages by way of new first mortgage in amount of $17 million which was also secured
against another property, and new second mortgage in amount of $545,000 — When H Inc. identified mortgages,
it sought and recetved comfort letter that R Corp. would deliver partial discharge if H Inc. completed purchase of
property under agreement - H Inc. tendered, but W Inc. advised that it could not provide clear title because first
mortgage was in arrears and R Corp. required payment of further $3.545 million as condition of granting discharge
— H Inc. apptied for order vesting title to property in its name upon payment of sales proceeds to R Corp. —
Application dismissed — Agreement, as equitable interest in property, did not have priority over first and second
mortgages based on doctrine of actual notice ~— While R Corp, had actual notice of agreement at time of execution
and registration of first and second mortgages, agreement was subordinated to those mortgages by virtue of's. 93(3)
of Land Titles Act — Doctrine of actual notice does not apply in Ontario to subordinate interest of registered
chargee who has actual notice of unregistered agreement of purchase and sale — Even if doctrine of actual notice
continues to operate, no issue of priority arose because chargee had actual knowledge of subordinated interest —
Covenant not to register agreement of purchase and sale constitutes subordination of that agreement for purposes
of actual notice — H Inc. was not entitled to discharge of first and second mortgages on basis that it ranked prior
to such instriuments by application of doctrine of actual notice.

Real property --- Mortgages — Priorities — General principles — Notice

H Inc. was purchaser of property under agreement of purchase and sale with W Inc. — H Inc. covenanted not to
register agreement on title o property — H Inc. was not aware that R Corp. held three mortgages over property
before entering mto agreement, and did not obtain any protection against default or increase in encumbrances
— W Inc. refinanced mortgages by way of new first mortgage in amount of $17 million which was also secured
against another property, and new second mortgage in amount of $545,000 — When H Inc. identified mortgages,
it sought and received comfort letter that R Corp. would deliver partial discharge if [1 inc. compfeted purchase of
property under agreement — H Inc. tendered, but W Inc. advised that it could not provide clear title because first
mortgage was in arrears and R Corp. required payment of further $3.543 million as condition of granting discharge
- H Inc. applied for order vesting title to property in its name upon payment of sales proceeds to R Corp. —
Application dismissed — Agreement, as equitable interest in property, did not have priority over first and second
mortgages based on doctrine of actual notice — While R Corp. had actual notice of agreement at time of execution
and registration of first and second mortgages, agreement was subordinated to those mortgages by virtue of's. 93(3)
of Land Titles Act — Doctrine of actual notice does not apply in Ontaric to subordinate interest of registered
chargee who has actual notice of unregistered agreement of purchase and sale — Even if doctrine of actual notice
continues to operate, no issue of priority arose because chargee had actual knowledge of subordinated interest —
Covenant not to register agreement of purchase and sale constitutes subordination of that agreement for purposes
of actual notice — H Inc. was not entitled to discharge of first and second mortgages on basis that it ranked prior
to such instruments by application of doctrine of actual notice.

Real property --- Mortgages — Payment and discharge of mortgage — Statutory discharge - Partial release or

discharge

H Inc. was purchaser of property under agreement of purchase and sale with W Inc. — H Inc. was not aware that R
Corp. held three mortgages over property before entering into agreement, and did not obtain any protection against
default or increase in encumbrances — W Inc. refinanced mortgages by way of new first mortgage in amount of
317 million which was also secured against another property, and new second mortgage in amount of $545,000 —
When H Inc. identified mortgages, it sought and received comfort letter that R Corp. would deliver partial discharge
if H Inc. completed purchase of property under agreement — Comfort letter did not refer to requirement in first
mortgage that mortgage not be in defaulf in order to obtain partial discharge — H Inc. tendered, but W Inc. advised
that it could not provide clear title because first mortgage was in arrears and R Corpf required payment of further
$3.545 million as condition of granting discharge — H Inc. applied for order that it was entitled to partial discharge
of first mortgage and discharge of second mortgage upon payment of sales proceeds to R Corp., based on reliance
on comfort letter from R Corp. — Application dismissed — Comfort letter constituted representation by R Corp.
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that was intended to be acted upon, and that representation was not limited in time — Any ambiguity in comfort
letter was removed by subsequent letter to H Inc. which was intended to "clarify” operation of partial discharge
provisions in first mortgage — H Inc. could not reasonably have believed that R Corp. was prepared to waive its
rights under these provisions if H Inc., rather than W Inc., requested partial discharge — Comfort letter did not
constitute representation that R Corp. would grant H Inc. partial discharge whether or not first mortgage was in
default — H Inc. could not reasonably rely on comfort letter as representation to such effect,

Estoppel --- Estoppel in pais — Elements — Representation of existing fact not future intention

H Inc. was purchaser of property under agreement of purchase and sale with W Inc. — H Inc. was not aware that R
Corp. held three mortgages over property before entering into agreement, and did not obtain any protection against
default or increase in encumbrances — W Inc. refinanced mortgages by way of new first mortgage in amount of
$17 million which was also secured against another property, and new second mortgage in amount of $345,000 —
When H Inc. identified mortgages, it sought and received comfort letter that R Corp. would deliver partial discharge
if H Inc. completed purchase of property under agreement — Comfort letter did not refer to requirement in first
mortgage that mortgage not be in default in order to obtain partial discharge — H Inc. tendered, but W Inc. advised
that it could not provide clear title because first mortgage was in arrears and R Corp. required payment of further
$3.545 million as condition of granting discharge — H Inc. applied for order that it was entitled to partial discharge
of first mortgage and discharge of second mortgage upon payment of sales proceeds to R Corp., based on reliance on
comiort fetter from R Corp. — Application dismissed — Comfort letter constituted representation by R Corp. that
was intended to be acted upon, and that representation was not limited in time — Any ambiguity in comfort letter
was removed by subsequent letter to H Inc. which was intended to "clarify" operation of partial discharge provisions
in first mortgage ~ H Inc. could not reasonably have believed that R Corp. was prepared to wajve its rights under
these provisions if H Inc., rather than W Inc., requested partial discharge — H Ine, could not reasonably rely on
comfort letter as representation that R Corp. would grant H Inc, partial discharge whether or not first mortgage
was in default, and could not assert entitlement to estoppel based on reliance on alleged representation.

Torts — Negligence — Duty and standard of care — Duty of care

H Inc. was purchaser of property under agreement of purchase and sale with W Inc. — H Inc. was not aware that R
Corp. held three mortgages over property before entering into agreement, and did not obtain any protection against
default or increase in encumbrances — W Inc. refinanced mortgages by way of new first mort gage in amount of $17
million which was also secured against another property, and new second mortgage in amount of $545,000 — When
H Inc. identified mortgages, it sought and received comfort letter that R Corp. would deliver partial discharge if
H Inc. completed purchase of property under agreement - H Inc. tendered, but W Inc. advised that it could not
provide clear title because first mortgage was in arrears and R Corp. required payment of further $3.545 niillion as
condition of granting discharge — H Inc. applied for order that it was entitled to partial discharge of first mortgage
and discharge of second mortgage upon payment of sales proceeds to R Corp., based on breach by R Corp. of
duty of care -— Application dismissed — H Inc. and R Corp. did not have refationship of sufficient proximity that
R Corp. was subject to duty of care in favour of H Inc. — Mortgagee having no contractual relationship with
purchaser of interest in mortgaged properly owes no duty of care to purchaser except in very unusual circumstances,
none of which were demonstrated here — Nature of relationship among parties did not impose obligation on R
Corp. to disclose existence of arrears to H Inc. — Comfort letter constituted representation by R Corp., but did not
create contractual relationship and could not be basis for duty of care — H Inc. entered into agreement with W Inc.
under which it subjected itself to significant risk of loss — R Corp. had nothing to do with formation of agreement
or H Inc.'s decision to develop property, and was not subject to duty of care to protect H Inc.'s investment simply
because it became aware of risk H Inc. undertook.

Real property ~— Mortgages — Payment and discharge of mortgage — Determining amount due

H Inc. was purchaser of property under agreement of purchase and sale with W Inc. — H Inc. was not aware that R
Corp. held three mortgages over property before entering into agreement — W Inc. refinanced mortgages by way
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of new first mortgage in amount of $17 million which was also secured against another property, and new second
mortgage in amount of $545,000 — When H Inc. identified mortgages, it sought and received comfort letter that R
Corp. would deliver partial discharge if H Inc. completed purchase of property under agreement — H Inc. tendered,
but W Inc. advised that it could not provide clear title because first mortgage was in arrears and R Corp. required
payment of further $3.545 million as condition of granting discharge — H Inc. applied for ruling on amount to be
paid to obtain partial discharge of first mortgage and discharge of second mortgage — Amounts determined —
Evidence did not support existence of agreement between W Inc. and R Corp. to "principal repayment holiday,"
deferring W Inc.'s obligation to pay principal on first mortgage -— R Corp. was entitled to require that default
on first mortgage be cured as condition of delivery of partial discharge on property — Amount required to cure
default under $17 million mortgage was $3,907,995.40 or 3,607,995.40, depending on whether $300,000 ground
lease payment being held in escrow was treated as received by W Inc. — H Inc. failed to demonstrate that W Inc.
agreed to "draft” statement of adjustments showing net sales proceeds of $9,629,276.19 — Net preceeds of sales
transaction was $10,187,835.22 or $10,487,835.22, subject to credit adjustment in respect of rental payments -
Second mortgage was enforceable obligation of W Inc. — H Inc. was entitled to discharge of lien constituted by
second mortgage, without payment of principal amount, on satisfaction of requirements to obtain partial discharge
under [irst mortgage.
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Words and phirases considered
actual notice

Notice of an interest that is stated to be subordinated is not actual notice of a prior interest that defeats a mortgagee's
registered charge.

APPLICATION by purchaser for order vesting title to property in its name upon payment of sales proceeds to
mortgagee, and for order extinguishing mortgagee's interest in property or compelling it to discharge two mortgages
on property.

Wilton-Stegel J..

l On this application, Holborn Property Investments Inc. ("Holborn") seeks an order vesting title to the property
known municipally as 20 High Street, Collingwood, Ontario (the "Property") In its name upon payment of the sales
proceeds of the Property to Romspen Investment Corporation ("Romspen”). As part of the vesting order, it seeks an
order extinguishing all interest in Romspen in the Property or, alternatively, an order compelling Romspen to discharge
its two mortgages on the Property upon payment to it of the sales proceeds.

Background

2 Holborn is the purchaser under an agreement of purchase and sale (the "Agreement") dated October 17, 2005
between Holborn and Woods Property Development Inc. ("Woods") for the purchase of the Property.

3 Atthetime of the Agreement, Romspen held the following mortgages over the Property:
1. a first mortgage in the principal amount of $8.6 million:

2. a second mortgage in the principal amount of $1.55 million, which mortgage was also secured against a
property known municipally as 395 Raglan Street, Collingwood, Ontario (the “Raglan Property"), which was
owned by another corporation under common ownership with Woods, TDCI Holdings Inc. ("TDCI"); and

3. a third mortgage in the principal amount of 5300,000.

4 The purchase price for the Property was $16,650,000. Holborn paid Woods an initial deposit of $50,000 plus
additional deposits of $200,000 monthly commencing February 1, 2006. These payments were neither secured nor held
in trust. In addition, pursuant to clause 7 of the Agreement, Holborn was entitled to pursue development approvals for
the Property at its own expense. Holborn intended to re-develop the Property as a "big box" shopping centre. Holborn
says that it has expended approximately $3.5 million on the Properly in connection with such redevelopment.

5 The Agreement contemplated a closing date of October 14, 2008, which could be advanced by Holborn at its option
by requiring Woods to give notice of termination to the existing tenants. The Agreement was, however, an unconditional
purchase agreement subject only to satisfaction that Woods was conveying good title to the Property.

6 By agreeing to a delayed closing, Holborn essentially acquired the property in 2005 and received an interest-free
loan in the amount of the purchase price for three years. Holborn also obtained a period of time in which to find equity
investors for the project.
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7 Themonthly deposit paymentis of $200,000 were intended to provide Woods with the cash flow that Woods believed.
was necessary to meet its on-going obligations during that period, including its debt service obligations on the Romspen
mortgages. However, because rental income from the Property was insufficient to cover the expenses of Woods, its profit
on the sale of the Property was reducing monthly by the amount of the cash flow deficiency. This meant Woods had an
incentive to close the transaction as soon as possible whereas Holborn had an economic incentive to delay the closing
as long as possible.

§  Critically, for unexplained reasons, Holborn did not obtain any contractual or other protections in the Agreement
against (1) an inability of Woods to keep the Romspen mortgages current; (2) an insolvency of Woods; (3) an increase
in advances secured under the existing Romspen mortgages; or (4) any ncw mortgages or other encumbrances on the
Property in favour of Romspen or any third party. Instead, Holbom says it trusted that Woods would meet its obligations
and that Romspen would notify it of any arrears that arose and take prompt steps to enforce ils security if Woods went
into default. However, Holborn never advised Romspen of this expectation.

9 In addition, pursuant to clause 20(d) of the Agreement, Holborn covenanted not to register the Agreement, or
notice thereof, on title to the Property. Moreover, Holborn did not obtain a complete tille search of the Property prior
to entering into the Agreement. Accordingly, at the time of execution of the Agresment, it was not aware of the three
mortgages on the Property or of the involvement of the common owner of Woods and TDCI in the Raglan Property.

19 Romspen was aware of the negotiations between Woods and Holborn and received at least one dralt copy
of the Agreement prior to its execution. At the request of Clive Figueira ("Figueira"), who is understood to be the
common owner of Woods and TDCI, Wesley Roitman ("Roitman”) of Romspen commented on the proposed deal. While
Romspen did not recejve an executed copy of the Agreement until J anuary 16, 2006, it was made aware of the execution
of the Agreement shortly after its execution. Romspen was therefore aware of the material terms of the Agreement from
shortly after its execution. There was, however, no communication between Holborn and Romspen at the time of the
negotiation and execution of the Agreement.

1T Atthe time it acquired the Raglan Property earlier in January 2005, TDCI obtained a mor tgage loan in the principal
amount of $3.6 millien secured against the Raglan Property (the "Raglan Mortgage") to fund a portion of the purchase
price. The remainder of the purchase price for the Raglan Property was financed by the second mortgage in the principal
amount of §1.55 million referred to above.

12 The Raglan Mortgage included a covenant of TDCI to pay Romspen a profit participation fee (the "Profit
Participation Fee") in the event of the sale of the Raglan Property or on the maturity of the mortgage if the Property
was not sold prior to that date.

I3 On January 26, 2006, the second and third mortgages on the Property, both of which contemplated payment of
all interest thereon at maturity, were refinanced by Woods in the form of a new second mortgage in the amount of $2.5
million in favour of Romspen, A total of $2,337.318.07 was required to pay off the old mortgages. Romspen did not
seek a subordination agreement or other acknowledgment from Holborn with respect to the priority of the $2.5 million
mortgage because the Agreement was not regjstered on title.

14 On July 6, 2006, Woods refinanced the two outstanding mortgages on the Property and the Raglan Mortgage by
way of a new [irst mortgage in the principal amount of $17 million {the "First Mortgage"), which was secured against both
the Property and the Raglan Property. The First Mortgage incorporated the terms of a commitment letter dated June 1,
2006 previously delivered by Romspen to Holborn in connection with this refinancing (the "Commitment Leiter"). The
amount necessary to discharge the amounts owing in respect of the outstanding Romspen mortgages on the Property
at the time of the First Mortgage was $11,338,090.84. This amount included realty tax arrears of $112,316.27 on the
Property. The remainder of the advance under the First Mortgage was used to pay out the Raglan Mortgage and to
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finance redevelopment of the Raglan Property in order to miove the tenants of the Property to the Raglan Property upon
completion of the sale transaction with Holboru.

15 In addition, on the same day a second mortgage in the principal amount of $545,000 was registered against the
Property (the "Second Mortgage"). The Second Mortgage was expressed 1o be security for an amount that the parties had
agreed would represent the value of the Profit Participation Fee provided for in the Raglan Mortgage. This is addressed
further below.

[6  The First Mortgage and the Second Mortgage were registered against title to the Property on or about July 6, 2006,
The First Mortgage was a joint obligation of TDCT and Woods and was therefore also registered against the Raglan
Property. Romspen also did not obtain a subordination agreement or other acknowledgment from Holborn with respect
to the priority of the Agreement in connection with these morigages.

17 The First Mortgage contained the following partial discharge provision:

Provided no event of default has occurred, the Chargor, WOODS PROPERTY DEVELOPMENT INC., shall have
the right of partial discharge for the property municipally known as 20 High Street, Collingwood, Ontario, upon
payment, on account of principal, of all net proceeds of sale to be received by the Chargor pursuant to an agrecment

ol purchase and sale between the Chargor and Holborn Property Investments Inc. ("Holborn") as of the 17 th day of
October, 2005 (the "Holborn Agreement"). For greater certainty, such net proceeds shall be in the amount specified
in the Holborn Agreement and if any subsequent amendments of the Holborn Agreement results in a reduction of
such net proceeds, Chargee shall not be obliged to discharge the subject lands unless Chargee receives the payment,
on account of principal, which would have resulted prior to any such subsequent amendment.

18 InJuly 2006, Holborn, or one of its prospective investors in the Property, sub-searched the Property and identified
the Romspen mortgages on the Property, which at that time totalled approximately $29 million in face améunt because
none of the refinanced mortgages had been discharged on title.

19 Holborn and its solicitor, Sheldon Berg ("Berg"), recognized the risk that Holborn was running in the absence of
any contractual or other protection against an increase in encumbrances against the Property, Accordingly, Berg wrote
a letter dated August 9, 2006 to Eli Guistadt ("Gutstadt"), the solicitor for Woods, requesting an amendment to the
Agreement to include two forms of protection. The relevant portion of the letter reads as follows:

Further to our recent telephone conversations and in furtherance of our continued due diligence with respect o
the above-noted transaction our client has requested that we proceed with an Amendment to the Agreement of
Purchase and Sale inserting the following provisions:

I. Anoption in favour of the Purchaser to complete the purchase of the Property at any time upon the providing
of thirty (30) days notice to the Vendor; and

2. A Covenant on the part of the Vendor to the effect that the Property will not be further encumbered without
the express written consent of the Purchaser.

With regard to 2) please note that our most recent sub-search of title to the Purchaser has indicated total financing
approximating $29,000,000.00. We are sure you can'appreciate our client's concern in light of the fact that the total
financing amount is well in excess of the purchase price. We assume that the face value of the financing does not
reflect the actual amount outstanding and would appreciate if you provide us with a current mortgage statement
with respect to all security for the mortgages.

20 This letter prompted a telephone call between Berg and Gutstadt. The result of the telephone call was a different
approach embodied in a letter of August 10, 2006 from Berg to Gutstadt. In this letter, Holborn requested comfort from
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Romspen that it would deliver a partial discharge if Holborn completed the purchase of the Property in accordance with
the terms of the Agreement. The letter reads as follows:

Further to our letter of August 9, 2006, and our telephone conversation of the same date, would you immediately
provide us with a letter from the existing mortgagees of the Property confirming that upon the closing of the within
transaction and the payment by the Purchaser of the balance of the purchase price, that all security held by the
mortgagees on the Property will be immediately discharged.

There is some urgency in obtaining this letter so your expeditious reply would be appreciated. May we also hear
from you with respect to our letter of August 9, 2006.

21 Bergdrafted the form of comfort letter that Holborn wished to obtain from Romspen and forwarded it by e-mail
to Gutstadt. Guistadt forwarded the letter by e-mail to Sheldon Esbin ("Esbin"), the president of Romspen who was
temporarily attending to this matter in the absence of Roitman, who was responsible for the Woods/TDC]I relationship
at Romspen. At Esbin's request, Gutstadt also prepared and enclosed a preliminary statement of adjustments to reflect
the net sales proceeds, before any adjustments apart from deposits paid to date, that Romspen could expect 1o receive
on closing.

22 Esbin signed the requested comfort letter on behalf of Romspen on or about August 25, 2006, although the letter
is dated August 14, 2006, and forwarded it to Gutstadt. This comfort letter (the "Romspen Comfort letter”) refers to the
existing security on the Property, states in an amendment added by Esbin that it does not relate to the Raglan Property,
and then provides as follows:

We further confirm and acknowledge that on payment to us of the net proceeds of sale with respect to the above-
noted transaction, we will discharge all of the above-noted security from the said Property.

23 While the letter does not specifically identify the sale of the Property as the "above-noted transaction", there is
no dispute that the reference was intended to be to the sale of the Property under the Agreement. Significantly for this
proceeding, the Romspen Comfort Letter did not refer to the requirement in the First Mortgage that the mortgage not
be in default in order to obtain a partial discharge.

24 On November 2, 2006, Roitman, on behalf of Romspen, wrote to the solicitor for Holborn stating that "further to
our correspondence of August 14, 2008, we wish to clarify that the right of partial discharges contained in the mortgages
are subject to a number of conditions contained in the commitment which enclose {sic] for your review.” The enclosed
commitment referred to is the Commitment Letter. Romspen attached stickered arrows beside four provisions in the
Commitment Letter, including a provision that was substantially identical to the partial discharge provision in the First
Morlgage set out above,

25 Bergreviewed the Romspen letter of November 2, 2006 and concluded that it did not affect the Romspen Comfort
Letter. He discussed this letter with Joe Maio, a principal in Holborn ("Maio™), and advised him to the same effect.
Berg did not think it was necessary to discuss the purpose or reason for the letter with Romspen or its solicitor and,
accordingly, he did not contact or otherwise communicate with either of them with respect to this letter.

26 There were no communications between Holborn and Romspen after Holborn's receipt of the Romspen letter of
November 2, 2006 until May 8, 2008.

27 Inlate 2007, Holborn and Woods tentatively agreed to a closing date for the transaction of March 4, 2008, which
was subsequently re-scheduled for March 28, 2008,

28 When Woods informed Romspen of the proposed date for completion of the Holborn purchase of the Property in
March 2008, Romspen responded by letter dated March 10, 2008 stating that the terms of the First Mortgage "did not
provide for partial Discharges of the secured properties". The letter went on to say "[hJowever, considerations to such
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a proposal will only be considered once the Mortgage is brought into good standing”. Romspen enclosed a mortgage
statement showing an outstanding amount of $2,235,590.66. This amount inchided principal payments for the period
August 15, 2007 to March 15, 2008 of $1,040,000 together with interest for the period December 5, 2007 to March 26,
2008 of $514,249.12.

29  Woods did not advise Holborn of Romspen's position regarding the status of the First Mortgage or the requirement
to cure the First Mortgage to obtain a partial discharge. The parties agreed, however, to extend the closing date at least
two more times, eventually settling on May 28, 2008.

30 On May 8, 2008, Romspen made formal demand on Woods and TDCI for repayment of the First Mortgage
and the Second Mortgage indicating that if repayment was not made within ten days, it would commence enforcement
proceedings. Woods did not advise Holborn of this development. Woods and TDCI failed to repay the morigages by
this date. On May 23, 2008, Romspen commenced an application for the appeointment of a recetver over the assets and
undertaking of each of Woods and TIXCI.

31 On the same day, the solicitor for Romspen telephoned Berg to advise him, on behalf of Holborn, that the First
Mortgage was in arrears and that Romspen required payment of the arrears before it would provide a discharge, This
was the first time that Holborn learned of the history of arrears on the First Mortgage.

32 The evidence indicates that principal repayments on the loan secured by the First Mortgage ceased in September
2007, when Woods paid the principal obligation for July 2007. While Woods made payments on account of interest from
time fo time thereafter, interest payments ceased after January 2008. In addition, there are realty tax arrears in respect
of the 2006, 2007 and 2008 taxes on each of the Property and the Raglan Property,

33 OnJune 4, following further extensions of the closing date, Holborn tendered the amount of $9,629,276.19, being
the amount set out on a statement of adjustments delivered to it on May 28 by Gutstadt. Holborn says that it and Woods
lad agreed to this statement of adjustments, which"Woods denies. At that time, Woods advised Holborn that it was
unable to provide clear title because Rdmspen required payment of a further amount of $3.545 million as a condition of
granting a discharge of the First Mortgage and the Second Mortgage.

Issues
34 The lollowing issues require determination by the Court:

l. does the Agreement, as an equitable interest in the Property, have priority over the First Mortgage and the
Second Mortgage, notwithstanding the failure of Holborn to register the Agreement, based on the doctrine
of actual notice?

2. if the answer to #1 is yes, does Romspen have a subrogated claim that ranks ahead of the Agreement and,
if so, in what amount?

3. in the alternative, is Holborn entitled to a partial discharge of the First Mortgage and a discharge of the
Second Mortgage based on reliance on the Romspen Comfort Letter?

4. in the further alternative, is Holborn eatitled to a partial discharge of the First Mortgage and a discharge of
the Second Mortgage based on a breach by Romspen of a duty of care owed to Holborn? and

5.if the answer to #1, #3 and #4 above is in the negative, what amount is reguired io be paid to obtain a partial
discharge of the First Mortgage and a discharge of the Second Mortgage?

Priority of the Agreement Based on Actual Notice

Positions of the Parties
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35 Section 71(1.1) of the Lemd Titles Aci R.5.0,, c. L5, as amended (the "Act") permits a purchaser under an agreement
of purchase and sale to register a caution in respect of its rights thereunder:

(1.1) An agreement of purchase and sale or an assignment of that agreement shall not be registered, but a person
claiming an interest in registered land under that agreement may register a caution under this section on the terms
specified by the Director of Titles.

36 However, Holborn agreed not to exercise its rights to register a caution in respect ol the Agreement pursuant to
clause 20(d) of the Agrecment.

37 Romspen argues that the First Mortgage and the Second Mortgage therefore rank prior to the Agreement by virtue
of section 93(3) of the Act, which addresses the effect of registration of a charge under the Act:

(3) The charge, when registered, confers upon the chargee a charge upon the interest of the chargor as appearing in
the register subject to the encumbrances and qualifications to which the chargor's interest is subject, but free from
any unregistered interest in the land.

38 Holborn argues that it is entitled to an order discharging the First Mortgage and the Second Mortgage on
the grounds that the Agreement has priority based on Romspen's actual knowledge of the existence and terms of the
Agreement. Holborn submits that the reasoning of the Supreme Court in Dominion Sitores Litd. v. United Trust Co.
(1976), [1977] 2 8.C.R. 915 (8§.C.C.) also applies to sub-section 93(3). It argues that the decision requires wording of
the nature in the comparable Alberta legislation referred to by Spence J. in order to exclude the operation of actual
notice in Ontario and that the wording of subsection 93(3) is insufficient for this purpose. Holbora also suggests that
the dicta of J. MacDonald J. in Reviezky v. Meleknia, [2007] O.J. No. 4992 (Ont. 85.C.J.) at para. 59 and of Adams J.
in Counsel Holdings Canada Lid, v, Chanel Club Lrd., [19971 Q.. No. 1428, 33 O.R. (3d) 285 (Ont. Gen. Div.), at para.
13 support its position.

Analysis and Conclusions

39 There is no dispute that Romspen had actual notice of the Agreement at the time of execution and registration
of the First Mortgage and the Second Mortgage. I conclude, however, that the Agreement is subordinated to the First
Mortgage and the Second Morigage for two reasons.

40 First, T do not think that the doctrine of actual notice applies in Ontario to subordinate the interest of a registered
chargee who has actual notice of an unregistered agreement of purchase and sale. Subject to the gualification that
subsection 93(3} has been read subject to section 155, which deals with the invalidity of the registration of fraudulent
instruments and is not at issue in this proceeding, I conclude that subsection 93(3) provides a mortgagee with an absolute
defence to a claim based on actual notice.

41 The Supreme Court did not address the operation of section 93(3) in Unired Trusé and, in particular, did not
address a conflict between a registered charge and an unregistered purchase agreement. United Trust instead addressed
a conflict between the interest of a transferee of title to property and the interest of a holder of an unregistered interest in
the property. In addition, neither Reviczky v. Meleknianor Counsel Holdings Canada Ltd. v. Chanel Club Ltd. specifically
addressed this issue and the statements that Holborn relies on from these decisions are clearly obirer dicta. The issue of
whether the doctrine of actual notice operates in Ontario to defeat an interest of a registered chargee therefore remaing
to be determined.

42 Subsection 93(3) specifically addresses the operation of actual notice in the phrase "free from any unregistered
interest in the land". This wording is sufficiently explicit to satisfy the test in United Trust, Thereis nothing in that decision
that requires language substantially similar to the wording in the Alberta legislation to exclude actual notice. Moreover,
both sections 52 (now section 43) and section 91 (now section 87) of the Act, which were considered by the Supreme Court
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in United Trust, expressly contemplate the possibility of unregistered rights or interests having priority over the rights of
a first-registered owner or a transferee, respectively. In contrast, subsection 93(3) expressly contemplates the opposite.
On this basis, I think that a registered chargee can rely on the provisions of subsection 93(3) to defeat an unregistered
agreement of purchase and sale even if the chargee has actual notice of the agreement prior to registration of the charge.

43 Second, even if the doctrine of actual notice continues to operate in Ontario, the principle applied by Adams J. in
Counsel Holdings Canada Ltd. v. Chanel Club Litd. is applicable in this proceeding. In that decision, Adams J. concluded
that no issue of priority arose because the chargee had actual knowledge of a subordinated interest:

While I accept that a purchaser's lien arose in the context of all of these purchase and sale agreements, the liens
were not registered and do not take priority over the first registered charge against the lands and premises of Chanel
in favour of Counsel. Although the priority of a registered mortgage may be affected by actual notice of a prior
equitable lien, the priority will not be affected where the lien, by its own terms, is expressed to be subordinate or subject
to the registered mortgage. That is the effect of paragraph 26 of all of the agreements of purchase and sale concerning
these condominium units. Therefore, i only actual notice that the initial purchase agreements gave to the plaintiff
was notice of a subordinate interest of each purchaser to the rights of a mortgagee under a mortgage arranged by the
vendor. While no issue of priority arises with respect to the subsequent purchase agreements, the same result would
prevail in light of paragraph 26.

[emphasis added]

44 AdamsJ. based his decision on a provision of the relevant agreements that specifically subordinated the agreements
to a mortgage on the property. While the agreements also contained a covenant not to register similar to clause 20(d) of
the Agreement, it was unnecessary for Adams J. to consider whether that covenant also constituted a subordination.

45 In my opinion, however, a covenant not to register an agreement of purchase and sale does constitute a
subordination of that agreement for purposes of actual notice. By precluding registration of the Agreement on title,
clause 20(d) of the Agreement constitutes the Agreement an interest in the Property that is subordinated to Romspen's
interest as chargee under the First Mortgage and the Second Mortgage. The only reasonable inference from a covenant
not to register, in an agreement that does not contain a covenant against further encumbering the Property, is that
the Agreement is intended to be subordinate to any encumbrance registered against the Property after the date of the
Agreement.

46  Notice of an interest that is stated to be subordinated is not actual notice of a prior interest that defeats a mortgagee's
registered charge. As Adams J. also points out, this is not a matter of enforcement of a contractual provision by a third
party to the Agreement but a matter of the extent of the actual notice to Romspen.

47  Based on'the foregoing, T conclude that Holborn is not entitled to a discharge of the First Mortgage and the Second
Mortgage on the grounds that it ranked prior to such instruments by application of the doctrine of actual notice.

Alleged Subrogation Right of Romspen
Positions of the Parties

48 Romspen argues that, if the doctrine of actual notice is found to entitle Holborn to an order discharging the First
Mortgage and the Second Mortgage in respect of the Property, it is entitled to rely on the doctrine of subrogation to
the extent of the registered mortgage debt outstanding as of September 30, 2005 with interest brought forward to the
date of this trial. It calculates this amount to be $14,091,419.23 as of July 14, 2008. Romspen relies on the statement of
Austin A, in Midland Mortgage Corp. v. 784401 Ontario Ltd. (1997), 34 O.R. (3d) 594 (Ont. C.A) to the effect that the
doctrine of subrogation applies not just to third parties but also to a first mortgagee who renews, replaces, refinances,
amends or increases his mortgage.
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49 Holborn does not dispute that a mortgagee in Romspen's position may be entitled to rely on rights of subrogation
in respect of the principal amounts of any mortgages existing at the time of execution of the Agreement, together with
interest from such date. It also does not dispute the calculation of the amount of Romspen's subrogated clain, apart
from minor issues regarding the calculation of interest.

50 However, it says that the Court should not exercise its equitable discretion to permit Romspen to rely on rights
of subrogation for three reasons. First, it argues that Romspen does not come before the Court with clean hands. It
refers to the circumstances pertaining to the $100,000 donation to the Collingwood Humane Society described below.
Second, it says it would be unfair for Romspen to took to Holborn for payment in excess of $9.6 million when there is
adequate security for the balance of Romspen's loan on the Raglan Property. Third, it argues that Romspen and TDCI
or Figueira, as the owner of Woods and TDCI, will be unjustly enriched. Holborn relies on the decision in Armarage
Motors Ltd. v. Royal Trust Corp. of Canada (1997), 34 O.R. (3d) 599 (Ont. C.A.).

Analysis and Conclusions

51 Given the determinations above regarding the doctrine of actual notice, it is unnecessary to address the operation
ol rights ol subrogation to the facts in this proceeding. I have, however, set out my views on this issue in case I am found
to have erred in reaching those conclusions,

52 Holborn acquired its interest in the Property subject to registered mortgages having an aggregate face amount of
$10,650,000, which loans remain outstanding although subsumed by, and secured under, new mortgages that have been
issued pursuant to subsequent refinancings. Holborn was deemed under the Act to be aware of these prior mortgages.
Holborn's failure to register the Agreement did not arise as a result of an accidental error of which Romspen is seeking to
take advantage but as a result of an express agreement between Holborn and Woods. It would be wilair to subordinate
the First Mortgage and the Second Mortgage, as registered instruments, to the unregistered Agreement in the absence of
special circumstances that would justify the Court withholding the right of subrogation. Such exceptional circumstances
do not exist in this proceeding for the following reasons.

53 First, any loss that Holborn may suffer does not arise as a result of any iliegal action of Romspen on the cvidence
before the Court. Under the Agreement, Holborn was content to rank behind the Romspen mortgages inasmuch as (1)
it was prepared to pay unsecured deposits to Woods; (2) it agreed not to register the Agreement; and (3) it required no
other contractual protections against further advances under the Romspen mortgages on the Property. It cannot request
the Court to withhold an entitlement to subrogation in order to relieve it of the consequences of this commercial decision.

54 Second, as discussed below, Holborn has failed to demonstrate, on the evidence before the Court, that the
circumstances surrounding the donation to the Collingwood Humane Society involved illegal actions on the part of
Romspen or its shareholders. In addition, even if this donation were proven to have involved some illegal activity,
Romspen is not claiming a right of subrogation with respect to the advance out of which the donation was made. This
is, therefore, insufficient to constitute an absence of clean hands for the purposes of subrogation.

55 Third, the argument of fairness fails on several grounds. Holborn has not established that the value of the Raglan
Property would exceed the amount secured under the First Mortgage if Holborn were to pay down $9.6 millicn of that
mortgage. Even if that were the case, I do not think that considerations of fairness can be applied to reduce the quantum
of a subrogated claim. Subrogation is either available in respect of the entirety of a claim or it is not available at all.

56 Lastly, Holborn has failed to satisfy the onus upon it to demonstrate that either Romspen or Figueira would be
unjustly enriched if Romspen were entitled to subrogation to the full extent of its claim.

57  With respect to Romspen, it cannot be unjustly enriched. Its claim is limited to the principal and interest payable on
the First Mortgage and the Second Mortgage. The most that can be said is that the value of the Property has increased as
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a result of a voluntary decision on the part of Holborn, in which Romspen took no part, to invest in the re-development
of the Property. This does not constitule unjust enrichment,

58  With respect to Figueira, Holborn says that he will be unjustly enriched because TDClwill have only a small loan
outstanding io Romspen under the First Mortgage if Holborn pays the amount required by Romspen to obtain a partial
discharge. To succeed on this argument, Holborn has to establish that there is no possibility that Holborn would have
a right of subrogation or other remedy against TDCI that would address the unjust enrichment.

39 It has not done so. TDCI and Woods are jointly liable under the First Mortgage. There is a real possibility
that Holborn would have a subrogated claim against TDCI although possibly subordinated to the remaining claim
of Romspen. Alternatively, it could redeem or acquire the entire First Mortgage in order to obtain a claim or right
of subrogation against TDCL 1f Holborn truly believes that the value of the Raglan Property exceeds the amount
outstanding under the First Mortgage after the repayment of $9.6 million thereof, it would suffer no loss under either
of these scenarios. It has certainly not established the converse, that is that the value of the Raglan Property is such that
TDCI, or Figueira as the owner of TDCI, will be unjustly enriched if it pays Romspen the amount required to satisfy
its subrogated claim,

60 In these circumstances, there is no equitable consideration that would justify denying Romspen its rights of
subrogation.
61 I would add that I do not consider the decision in Amnatage to be applicable to the present circumstances for

several reasons. First, Armarage involved a contest between two lenders. Second, Armatage Motors relied on the title
abstract after discovering the error. It therefore had a strong claim to equitable relief itself. The effect of the decision
was to recognize that, where the equities are balanced, the Court should give effect to the priorities resulting from the
order of registration under the Act. Third, in Armafage Royal Trust had a very strong claim against the solicitor who
negligently advised that it had a first mortgage. Romspen does not have a similar claini in the present proceeding, apart
from its claim against TDCI. It would not be appropriate, however, by denying a right of subrogation, to shift the risk
associated with the value of the Raglan Property from Holborn to Romspen.

Holborn Claim Based on Reliance on the Romspen Comfort Letter

62 Holborn argues that it relied to its detriment on the Romspen Comfort Letter. It says that Romspen is thereby
estopped from relying upon the provisions of the First Mortgage to require that the default thereunder be cured as a
condition of delivery of a partial discharge.

63 Iagree with Holborn that the Romspen Comfort Letter constituted a representation that was intended to be acted
upon, T also agree with Holborn that the representation made by Romspen in that letter was not limited in time. The
issue for the Court is the content of that representation after delivery of the letter dated November 2, 2006.

64  Itis Holborn's position that the Romspen Comfort Letter granted Holborn a right not given to Woods — namely
a right to obtain a partial discharge that was more restrictive to Romspen in the circumstances of default under the First
Mortgage. I do not agree.

65  laccept that the Romspen Comfort Letter on its own is ambiguous when applied to the circumstances of default
under the First Mortgage. However, any ambiguity was removed by the letter of November 2, 2006 which indicated that
it was intended to "clarify" the operation of the partial discharge provisions in the First Mortgage. It clearly referenced
by arrow stickers the relevant discharge provisions in the Commitment Letter, which are substantially the same as the
partial discharge provisions in the First Mortgage, including the provision set out above. After receipt of that letter,
Holborn could not reasonably have believed that Romspen was prepared to waive its rights under these provisions if
Holborn, rather than Woods, requested a partial discharge of the Property.
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66  This conclusion is consistent with the fact that neither the Romspen Comfort Letter nor the letter of November
2, 2006 expressly states that Romspen is restricting its rights under the First Mortgage in any manner, although the
Romspen Comfort Letter, on its own, it may be read to have that effect. In the context in which it was delivered, the
only reasonable interpretation of the letter dated November 2, 2006 is that it advised that Romspen was not restricting
its rights under the First Mortgage, including its right to insist that any default be cured prior to delivery of a partial
discharge.

67  This interpretation is also consistent with the business context in which Romspen made this representation. There
is no business reason for the differing treatment between Woods and Holborn implied by Holborn's position. Romspen
would obtain no greater advantage if Holborn, rather than Woods, sought a partial discharge. Moreover, the Holborn
position implies that, if there were a default, Woods could avoid the need to cure the default by having Holborn apply
for the partial discharge.

68  In addition, the conclusion is consistent with ihe actions of Berg and Maio upon receipt of the letter of November
2, 2006. Despite Berg's evidence, I do not think that there was any misunderstanding on his part as to the purpose of
the letter of November 2, 2006 and the nature of the representation made by Romspen. He simply did not focus on the
implications of the requirement to cure any default at the time he received the letter of November 2, 2006.

69  Berg admits that he was aware of the contenis of the First Mortgage by the time he received the letter of November
2, 2006. He would therefore have been aware that the provisions of the Commitment Letter referred to in the letter
were the saime as the provisions in the First Mortgage. However, there was no default under the First Mortgage at the
time and Berg had no reason to believe that Woods would default in the future, Therefore, I think it is probable that
neither Berg nor Maio turned their minds to the issue of default, If this had been important to them, Berg would at least
have contacted Romspen to ascertain whether the letier purporied to alier its entitlement to a partial discharge in such
circumstances. He did not do so. I think it is probable that this was because, as Berg testified, he and Maio focused on
the need for comfort that a right of partial discharge existed under the First Mortgage if the principal amount of that
mortgage exceeded the net proceeds of sale of the Property, rather than on the possible complications that defaulls under
the First Mortgage could present on the exercise of that right.

70 From this perspective, the testimony of Berg and Maio that they did not believe that the Jetter of November 2, 2006
altered the representation of Romspen malkes sense. The letter of November 2, 2006 did not alter the entitlement to a
partial discharge at the level as addressed by Holborn. Their actions confirm that the representation cannol reasonably
be interpreted to restrict the right of Romspen to require that any defaults be cured as a condition of a partial discharge.

71  Holborn argues that Romspen failed to withdraw the Romspen Comfort Letter by the letter of November 2, 2006,
This argument mischaracterizes the issue before the Court. The letter of November 2, 2006 did not purport to withdraw
the carlier representation but to reinove any ambiguity that might have existed if the Romspen Comfort Letter were
read on its own. It did so by setting out in complete detail the right of partial discharge to which Woods and/or Holborn
would be entitled. In doing so, it advised that the continuing representation of Romspen was that it would provide a
partial discharge on the Property if, and only to the extent that, the partial discharge provisions of the First Mortgage
were satisfied.

72 Insummary, the Romspen Comfort Letter did not constitute a representation that Romspen would grant a partial
discharge to Holborn whether or not the First Mortgage was in default. Iolborn could not, therefore, reasonably rely
on the Romspen Comfort Letter as a representation to such effect. Accordingly, Holborn cannot assert an entitlement
to estoppel based on reliance on the alleged representation. Because there was no such representation, there can be no
reliance and therefore no estoppel.

Alleged Duty of Care of R'omspen to Holborn
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73 Holborn had a contractual relationship with Woods, Helborn could have required Woods to cause Romspen to
provide material disclosure to it. It could also have required that its monthly payments be made directly to Romspen. It
could have registered a caution on the title to the Property respecting the Agreement. [t could have required its consent
to any further encumbrances against the Property. It did not negotiate for any of these protections in the Agreement.
Holborn chose instead to rely on the honesty and forthrightness of Woods as well as its continued financial solvency. If
Woods did not, or could not, meet these standards, Holborn's claim, if any, lies against Woods not Romspen.

74  However, Holborn argues that Romspen and Holborn had a relationship of sufficient proximity that Romspen
was subject to a duty of care in favour of Holborn. Holborn says that Romspen breached this duty by failing to inform
Holborn of the arrears on the First Mortgage and in failing to take commercially prudent actions to enforee its security
upon the occurrence of default by Woods. It says that Romspen's failure to do so prevents Romspen from asserting its
rights 1o require that the First Mortgage be cured of any default as a condition of granting a partial discharge,

75 Holborn argues that the duty to disclose arose by virtue of (1) Romspen's knowledge that the Agreement required
monthly deposit payments by Holborn; (2) Romspen's knowledge that Felborn had invested a considerable amount
of money in the re-development of the Property; (3) the Romspen Comfort Letter; and (4) Romspen's knowledge that
its failure to inform Holborn of the arrears would cause Holborn substantial loss. Holborn says "it was reasonable for
Holborn to expect that a lender, acting in the ordinary course, would seek to ensure that the mortgage did not go into
arrears while knowing that the borrower had money to pay for it" and that it was reasonable for Holborn to rely on
Romspen to inform it of the arrears. It says it was not reasonable, from a commercial standpoint, for Romspen to
have sat back and allowed ifs substantial arrears to accumulate while knowing that there was a flow of money (from
Holborn) to cover those arrears and that these prevented Holborn's transaction from closing. It claims damages equal
to the amount of its deposits paid lo date, the amount invested in the Property, and the loss of the value added to the
Property by those investments.

76 Idisagree with all of these statements.

77 First, except possibly in very unusual circumstances, a mortgagee having no contractual relationship with a

pt p 2 2 p
purchaser of an interest in mortgaged property owes no duty of care to the purchaser. There are no special circumstances
demonstrated in these proceedings.

78 It is true, as Holborn suggests, that both Holborn arid Romspen had an economic interest in the Property. It
is also true that Woods could not satisfy its financial obligations, including the debt service obligations on the First
Mortgage, without receipt of the monthly deposit payments from Holborn. It is also true that Holborn needed a partial
discharge from Romspen te close its purchase of the Property. It is incorrect, however, to characterize this relationship as
"interdependent”. There is no basis for concluding that the nature of the relationship among the parties in some manner
restricted Romspen's actions or imposed disclosure obligations upon it in favour of Holborn.

7% The four circumstances upon which Holborn relies do not support the imposition of a duty of care on Romspen.
They do not satisfy the requirement of proximity.

80  Holborn's argument from the first two circumstances is essensially that Romspen became subject to a duty of care
because it becariie aware that Holborn was investing a considerable amount of money in the Property and that it ran
the risk of losing its investment if the sale of the Property was not completed. That is insufficient to establish a duty of
care. Holborn entered into the Agreement with Woods, not Romspen, under which it subjected itself to significant risk
of loss. It cannot turn this around and argue that Romspen is subject to a duty of care to protect Holborn's investment
because it became aware of the risk that Holborn undertook by executing the Agreement with Woods.

81 The legal significance of the Romspen Comfort Letter and the letter of November 2, 2006 have been
addressed above. The Romspen Comfort Letter constituted a representation of Romspen. It did not create a contractual
relationship between Holborn and Romspen. It cannot be the basis for a duty of care. In the absence of a contractual
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relationship between Holborn and Romspen, there is no basis for imposing a duty of care or a duty of good faith upon
Romspen in favour of Holborn based upon the Romspen Comlort Letter.

82  Holborn also alleges that Romspen became subject to a duty of care because it was aware that its failure to inform
Holborn of the arrears under the Mortgage would result in a loss to Holborn. For the reasons discussed below, the
certainty of loss to Holborn has not been established. Moreover, not only is there no rule of law that required Romspen
to disclose the existence of arrears to Holborn, there would also have been legitimate concerns that Romspen would be
breaching a duty of confidentiality if it had done so. Holborn must be assumed to have been aware of the potential risks
associated with the arrangements under the Agreement, If it expected Romspen to advise it when those risks became a
reality, it had to establish a relationship with Romspen to protect itself. The law does not impose a duty of care to relieve
it of the consequences of its failure to do so.

83  Similarly, Holborn also cannot claim that Romspen breached a duty of care in its favour by failing to act in a manner
that Holborn says would have been expected of a commercial lender in a default situation. Romspen was under no duty
to realize upon its security when Woods went into default. Each party was entitled to act in such manner as it believed
to be in its commercial interest, provided it did not involve any illegality. It could equally be argued that Romspen
was entitled to assume that Holborn would act prudently with a view to protecting its investment in the Propertly by
minimizing its development expenditures and accelerating its purchase of the Property.

84 There is also no rule of law that prevented Romspen from taking advantage of Holborn's contractual arran genenis
with Woods to its commercial benelit and potentially to Holborn's commercial detriment in the absence of a contractual
relationship between Romspen and Holborn. In entering into the Agreement and in expending money on the Property
before it owned it, Holborn created the risk from which it seeks protection by imposition of a duty of care on Romspen.
Romspen had nothing to do with the formation of the Agreement or with Holborn's decision to pay the development
costs of the Property. The fact that Roitman advised Woods that monthly deposit payments of $50,000 merely financed
Woods' cash flow deficiency, including its debt service obligations to Romspen, is not sufficient to establish a duty of
care in favour of Holborn. Holborn cannot prevent Romspen from acting on the basis of those arrangements,

.

85  For the same reasons, there are also significant difficulties of causation with Holborn's position. Holborn could
have minimized, if not excluded its loss altogether, by closing the sale prior to any default by Woods. It chose not to
do so for economic reasons. It could also have minimized its re-development costs, which were entirely discretionary,
until it had acquired the Property. It chose instead to proceed with these expenditures thereby increasing the value of the
Property. It also chose not to pursue contractual protections in the Agreement or, after it was alerted to the potential
risks, to pursue an amendment to the Agreament. After it received comfort that a partial discharge right existed, it also
did not monitor Woods' financial status. It cannot be said, therefore, that any loss that Holborn might suffer would not
have been suffered but for Romspen's decision to withhold its advice to Holborn of Woods' financial difficulties and
resulting defaults under the First Mertgage and/or its decision not to take enforcement action.

86  Lastly, any claim for breach of this alleged duty of care would lie in damages. This is also premature inasmuch as
Holborn has not asked for a determination of any claim it might have for an eguitable mortgage on the Property based
on its expenditures for property development, which appear to have increased the value of the Property. In addition, as
is addressed further below, it has failed to demonstrate that its rights of subrogation would be inadequate. Moreaver,
the claim for damages, even if established in principle, cannot be translated into an order that Romspen provide a partial
discharge of the First Mortgage and the Second Mortgage on the grounds suggested by Holborn, namely that Holborn's
damages flowing from Holborn's duty to inforn it of Woods' default "offset" any claim to arrears asserted by Romspen
as a condition of a partial discharge. These are entirely separate and unconnected issues.

The Amount Required to Obtain a Partial Discharge of the First Mortgage and a Discharge of the Second Mortgage
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87  Given the findings above, the Court is required to determine the amount that either Woods or Holborn is required
to pay to Romspen to obtain a partial discharge of the First Mortgage and a discharge of the Second Mortgage. This
raises three questions:

I. what amount is required to cure the default under the $17 million Mortgage?
2, what are the net proceeds of sale of the Property pursuant to the Agreement?

3. is Romspen entitled to require payment of the principal amount of the Second Mortgage as a condition of
a discharge?

Amount Required to Cure the Defuult under the First Morigage

88  Romspen takes the position that, as of July 24, 2008, the amount required 10 bring the First Mortgage into good
standing was $3,911,952.98. This amount includes tax arrears of $565,059.28 in respect of the Property and $192,922.55
in respect of the Raglan Property, plus the amount of $650,000 paid by Home Depot to Woods prior to that date under
a ground lease between these parties. Woods says that Romspen agreed 1o a principal repayment holiday for the period
from September 2007, which it believes was the first month for which a principal repayment was not made, until February
or March. It says this agreement was made in September 2007 between Figueira and Roitman,

89 There are therefore two issues that must be addressed 1o determine the amount required to cure the default under
the First Mortgage: '

I. did Romspen and Woods agree to defer Woods' obligation to pay principal on the First Mortgage?
2, what quantum must be paid to cure the existing default on the First Mortgage?
Did Romspen aind Woods Agree to a Principal Repayment Holiday?

920 Figueira says that he thought that he had an agreement with Roitman that he would be permiited to defer the
principal repayments required under the First Mortgage after September 2007 until such time as the sale transaction with
Holborn closed or Roitinan advised him that it was terminating the agreement. He says that Romspen agreed {o such
a deferral on this basis until February or March 2008, when it advised Woods by letter dated March 10, 2008 as to the
amount required in its view to obtain a partial discharge in connection with the closing of the transaction with Holborn.

91 Holborn goes further. It argues that there was a scheme agreed to between Figueira, on behalf of Woods, and
Roitman, on behalf of Romspen, to force Holborn 1o pay Romspen as much as possible and thereby to reduce the
principal amount secured against the Raglan Property under the First Mortgage to as small an amount as possible.

92 It poinis to a number ol matters including {1) the relinancing of the various mortgages of Woods and TDCI on
malurity into the First Mortgage without payment of principal or accrued interest at the time of the refinancing; (2) the
alleged unreasonableness of the quantum of the Second Mortgage agreed between Woods and Romspen as the amount
necessary to discharge the Profit Participation Fee; (3) the failure of Romspen to enforce a number of covenants in the
Commitment Letter; (4) the arrangements pertaining to certain tax receipts issued in favour of the principals of Romspen
discussed below; and (5) the decision of Romspen at Figueira's request not to enforce its security when Woods went into
default in September 2007.

93 Romspen denies that Roitman agreed to a principal repayment holiday that resulted in a delerral of the principal
repayment schedule by six or seven months. It says that Woods' failure to pay principal reflected only Woods' inability
to pay and is not evidence of any forbearance agreement reached with Romspen or of any agreement with Figueira
directed towards Holborn.

WasttaveNext: canasa Copyright @ Thomson Reuters Canada Limited or its licensors (excluding indwideal cour: documents). All rights reserved.



e
[ I—

[F——"

[——

5
ol

Holborn Property Investments Inc. v. Romspen Investment Corp., 2008 CarswelOnt 6914
2008 CarsweliOnt 6914, [2008] O.J. No, 5722, 77 R.P.R. {4th) 262

94 The evidence does not support the existence of either Figueira's alleged interim agreement or Holborn's alleged
schene between Woods and Romspen, on a balance of probabilities standard.

95  With respect to the former, the evidence before the Court is that Figueira met Roitman in September 2007 and
advised that Woods would be unable to mect its obligations under the First Mortgage as a result of the loss of a major
tenant. At that time he sought Romspen's assistance in not enforcing its security under the First Mortgage because he
believed it would adversely affect Woods' relationship with the tenants of the Property and, in turn, conld adversely affect
the closing with Holborn. The evidence also establishes that Roitman said he was willing to "work with" Figueira in some
manner to address his financial difficulties. At the time it was clear to both parties that the answer to Woods' financial
problems was completion of the sale of the Property as soon as possible and a refinancing of the Raglan Property with
Romspen, if it was prepared to do so, or with another lender, for which it was necessary to move the existing tenants at
the Property to the Raglan Property. It was alsc clear that this would require some time and, in the short-term, Romspen
had no choice under the circumstances but to provide some accommodation to Woods, provided it believed it was fully
secured, given its preference for avoiding enforcement proceedings.

96 The issue is the nature of that accommodation. I find that the accommodation granted by Reitman on
behalf of Romspen took the form of a unilateral forbearance from taking enforcement proceedings against Woods,
notwithstanding the expectation that Woods would not be making any principal repayments under the First Mortgage.
I find that Roitman was prepared to continue this unilateral accommodation for so long as (1) Woods kept the interest
due on the First Mortgage current; (2) there continued to be progress towards a closing of the Holborn transaction
within a reasonable timeframe; and (3) there was a reasonable prospect of a viable mortgage loan secured against the
Raglan Property after payment of the proceeds of sale of the Property to Romspen. [ also find, however, that Romspen
did not agree to a deferral of the principal repayment schedule under the First Mortgage and, accordingly, the principal
repayments due since July 2007 remain outstanding and in default.

97  There is no evidence to support Figueira's belief that he had an agreement with Roitman to defer the principal
repayment schedule. The provisions of section 6 of the First Mortgage require an agreement in writing to amend the
mortgage in this manner. Prudent practice also dictates formal amending documentation. No such documentation
was ever tendered. Neither Romspen nor Woods ever drafted or proposed docwmentation giving effect to such an
amendment. In addition, the enly consideration that Figueira identifies for this alleged interim agreement is the charitable
tax deductions made available to the shareholders of Romspen. However, [or the reasons set out below, I do not accept
that this donation was made at a time when the alleged interim agreement was contemplated and, therefore, I find that
it could not constitute consideration for the alleged agreement. In addition, Romspen sent a letter on November 2,
2007 to Woods advising that it was in arrears on the principal repayments and requiring it to make arrangements to
repay the arrears by January 15, 2008, Figueira did not respond at that time, either orally or in writing, to dispute the
characterization of the status of the First Mortgage even though it was inconsistent with the afleged interim agreement.

98 With respect to the alleged agreement between Woods and Romspen, a number of the circumstances alleged to
evidence an improper agreement are far more consistent with the nature of Romspen's business. Romspen is an asset-
based lender that takes on riskier mortgages that are not attractive to more traditional lenders. As a result, it is 1ot
unusual to provide interest-only and "balloon" mortgages and to refinance mortgages on maturity by extending new
mortgages that capitalize unpaid principal and interest, provided there is reasonable certainty that the underlying asset
will support such loans. For the same reason, Romspen is accustomed to morigages going into default and is prepared
to defer enforcement proceedings if it satisfied that there are other viable options available to the borrower that would
result in repayment of the mortgage.

99 In this context, the decisions of Romspen to refinance the original mortgages on the Properiy as well as the
Raglan Mortgage, and to accede to Figueira's pleas not to enforce after Woods went into default in September 2007, are
ordinary course decisions that do not evidence any agreement between these parties to act to the detriment of Holborn.
There was also some force to Figueira's argument to Roitman in September 2007 that enforcement proceedings could
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: complicate and therefore delay the closing of the sale of the Property, which was not in the interest of either Woods or
P Romspen. In addition, Roitman provided reasonable explanations for the waiver of a number of the standard terms in
the Commitment Letter pertaining to the construction advances under the First Mortgage.

100 Holborn suggests, however, that two other circumstances indicate the existence of the alleged agreement between
Woods and Romspen.

101 The first is an alleged proposal of Roitman made to Figueira and subsequently repeated at a meeting in Roitman's
office in May 2006 with Guistadt present. While the [ull details of this proposal are unclear, it has been established that
Roitman suggested that a default by Woods and the commencement of enforcement proceedings by Romspen might
prempt an accelerated closing by Holborn of its purchase of the Property. In making this suggestion, he was clearly
assuming that Holborn would feel economically compelled to complete the purchase to protect its investment in the
Property.

102 The proposal was overly aggressive, not fully thought through, and probably foolish. However, to succeed in
this submission, Holborn must demonstrate that Woods agreed to this proposal and proceeded to implement it. This
evidence is lacking. Instead, the evidence is that the proposal was rejected by Figueira, on the strong recommendation of
Gutstadt, as being both uncertain of success and potentially improper. Holborn relies on the fact of Woods' subsequent
default as confirmation that the proposal was implemented. However, Woods' default did not oceur until the late summer
of 2007, at which time it is uncontradicted that Woods began experiencing cash flow problems as a result of the sudden
loss of a major tenant of the Property. This is a more probable explanation of Woods' default than implementation of

the agreement alleged by Holborn.

103 The main difficulty in establishing the existence of this alleged agreement is the testimony of Figueira, who
adamantly denied that any agreement or partnership/co-venturer relationship existed between Romspen and Woods.
Figueira was a credible witness, particularly when his testimony is considered against the business context in which
Woods found itself. I think it was wishful thinking on his part to consider that be had obtained an agreement on a
principal repayment heliday from Roitman, rather than unilateral forbearance [or a period of time. However, that speaks
to his lack of sophistication or experience with lenders rather than to his credibility. T accept his evidence as to the reason
for the suspension of principal repayments over the speculation of Hoiborn of a plet or scheme between Woods and
Romspen.

104 Second, Holborn suggests that the tax deductions that Woods gave to the principals of Romspen were made in
return for an agreement not to enforce the First Mortgage when it went into default, In his second affidavit, Figueira
also makes the same suggestion. '

St

105 It should be noted that the circumstances pertaining o these tax deductions are unclear. They arose as a result of
Figueira's perception that it would be necessary for Woods to make a $100,000 donation to the Collingwood Humane
Society in order to obtain certain development approvals from the Town of Collingwood. The donation was funded
by an advance under the First Mortgage. Figueira says he offered to make the donation in the names of the Romspen
principals because neither he nor Woods had sufficient income to use the tax deductions that would arise. There was also
an understanding that Romspen would allow the advance to be used for this purpose notwithstanding that any fresh
advances under the First Mortgage were intended under the Commitment Letter to be used for the re-development of
the Raglan Property.

106 While Holborn submits that this arrangement was illegal, and it may have been, T have not been provided
. with sufficient evidence or legal argument to conclude that it is. The only relevance of this event for this proceeding is,
therefore, as a possible indication of the alleged agreement between Woods and Holborn in the form of the consideration
for such agreement.
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107 However, the donation was made in June 2007 when the First Mortgage was in good standing; the request or plea
of Figueira not to enforce was made in September, 2007. There is no evidence that Figueira knew in June 2007 of the
likelihood of the circumstances that would give rise to Woods' default in September 2007. It is also highly improbable
that a lender would agree to withhold enforcement proceedings in respect of a mortgage having a principal amount of
$17 million based solely on a charitable donation on behalf of its principals in the amount of $100,000.

Amount Required to Obtain a Partial Discharge

108 Based on the foregoing, Romspen is entitled to require that the default on the First Mortgage be cured as a
condition of delivery of the partial discharge on the Property. Romspen submits that the amount required to cure the
default as of July 24, 2008 is $3,911,952.98.

109 This amount includes accrued and unpaid interest, unpaid principal in accordance with the schedule established
by First Mortgage, and realty tax arrears on the Property and the Raglan Property, together with fees of obtaining realty
tax certificates. Given the determinations above, these amounts are properly included in the amount required to cure the
default. There is no evidence before the Court to support a credit in favour of Woods of approximately $406,000, shown
on Woods' statement of adjustments as Home Depot's portion which, in any event, may have been intended only as a
credit on the caleulation of the sales proceeds. At the hearing, Roitman agreed that certain late fees totailing $3,957.50
are not payable under the First Mortgage and should be deducted from the amount required to cure the defaults,

110 The amount calculated by Romspen also includes the amount of $650,000, representing the total of ground lease
payments received by Woods from Home Depot in excess of $250,000. The second paragraph under "payments” in the
Commitment Letter specifically required Woods to pay to Romspen any ground lease payments received from Home
Depot, in excess of $250,000, on account of principal.

111 The evidence establishes that Woods received $600,000 in total under the Home Depot ground lease on account
of "land lease payments”. There is no evidence that Woods paid such amounts to Romspen. Woods is therelore also in
default of this covenant under the First Mortgage. Accordingly, an amount equal to such ground lease payments less
$250,000, being $350,000, is also required to be paid to cure the default under the First Mortgage,

112 The evidence further indicates that the most recent ground lease payment of $300,000 is being held in escrow by
a trustee. As I do not know the circumstances pertaining Lo this escrow, I have not treated this amount as received by
Woods and therefore payable to Romspen. If, however, it is agreed by Home Depot that such amount is to be treated
as received by Woods subject only to a determination in this proceeding, then such amount would also be payable to
Romspen.

113 Based on the foregoing, I find that, in order to obtain a partial discharge of the First Mortgage, Holborn or
Woods are required to pay Romspen the amount of $3,907,995.40 in order to cure the existing defaults under the First
Mortgage, if the payment held in escrow is to be included in accordance with the preceding paragraph, or $3,607,995.40,
if it is not to be included.

Net Sales Proceeds of the Sale of the Property

114 The remaining issue to be addressed is the calculation of the net sales proceeds for purposes of the Agreement
and the partial discharge provision of the First Mortgage.

115 Holborn alleges that the parties agreed on the statement of adjustments marked "draft" delivered on or about May
28, 2008 by Gutstadt to Berg. This shows net proceeds of $9,629,276.19. Woods denies that it agreed to this statement
of adjustments and tendered another calculation showing net sales proceeds to be $10,816,863.24.

116  Holborn has failed to satisfy the onus on it of demonstrating that the statement of adjustments marked "draft"
was agreed to by Woods. While Berg says it was, there is no documentary evidence to support this position, Moreover,
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Gutstadt, who appears to be a very careful solicitor, was compelling in his testimony that the draft stamp was specifically
intended and represented a departure from his customary practice. I would note as well that there was no compelling
reason for Woods to have settled the statement of adjustments with Holborn on or about May 28 as Holborn suggests.
By that date, Holborn had commenced this litigation and a closing was not feasible given Romspen's position on the
partial discharge. On the other hand, the statement of adjustments provided by Woods also lacks credibility. The evidence
suggests that it was created after the tender by Holborn for the purposes of this litigation as a statement of its preferred
position rather than as a true statement of adjustments. I have therefore proceeded on the basis that the items in both
of these schedules remained outstanding except to the extent set out below.

117 The following items are agreed by the parties to be credits in favour of Holborn:
I. deposits paid under the Agreement totalling $5,650,000; and
2. rental adjustments.

118 With respect to rental adjustments, I have proceeded on the basis that the adjustments totalling $61,164.28 as
of May 28, 2008, as set out on the draft statement of adjustments as of that date, are accurate as there is no evidence
to the contrary. I have not used the rental adjustments set out on Woods' statement as there is no explanation for these
numbers. In any event, the actual credit in favour of tlie purchaser would be determined as of the date of completion
of the sale of the Property.

119 Ttis also agreed that, because Romspen is entitled to receive an amount equal to the unpaid realty taxes on the
Property and the Raglan Property in order to cure the default under the First Mortgage, no adjustment is required for
such taxes in the net sales proceeds.

120 In addition, at trial it was agreed that the credits in favour of Woods on its statement of adjustments in the
amounts of $385,000, for early discharge fees payable to Romspen, and $155,000, for legal fees related to the refinancing
in July 2006, were no longer being claimed. In the case of the former, Romspen is not seeking the payment of early
discharge fees to obtain a partial discharge. In the case of the latter, there was no evidence to support this credit and no
evidence of any agreement by Holborn that the legal fees would be a credit in favour of Woods. Simitarly, the further
credits in favour of Woods on its statement of adjustments for water pumping ($21,666.33), Huronia Alarm (52,114.70)
and legal fees (§9,750.00) were not supported by any evidence and are therefore also disallowed. It is my understanding
that Woods also indicated at the hearing that it was not seeking these credits.

Home Depot Ground Lease Peayiments
[21  The remaining items are to be addressed:
1. the amount, if any, of the credit to Holborn for amounts paid under the Home Depot ground lease;

2. the amount, i any, of the credit to Holborn for certain development credits received by Home Depot on the
partial demolition of the industrial building on the Property; and

3. the entitlement of Holborn to a credit of $25,000 for certain legal fees of the legal counsel for one of the
tenants at the Property. ’

122 With respect to the Home Depot ground lease payments, clause 28 of the Agreement provided as follows:

Any payment or payments, received by [Woods) from Home Depot in connection with the Home Depot sale shall
be credited in reduction of the Purchase Price on closing pursuant to this Agreement.

There is no dispute that this clause captures all the ground lease payments as well as the initial deposit under the Home
Depot sale agreement as amended and restated as of November 30, 2005, )
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123 However, as mentioned above, there is one issue relating to the total amount received to date by Woods on
account of the sale. Holborn relies on the May 28 statement of adjustments. It calculates the amount to be $450,000,
comprising a deposit of $100,000 under the relevant agreement and two payments of $50,000 and $300,000, respectively.
Woods sets out the same amount in its statement of adjustments. In its submission to the Court, Romspen also adopts
this calculation. However, in connection with the partial discharge calculation, Romspen calculates the ground lease
payments to be $900,000, making the total of payments to be $1 million, based on evidence of the total payments from
counsel for Home Depot.

124 This evidence indicates that a total of §1 million has been paid to date, of which $100,000 represents a deposit and
$300,000 1s held by a trustee in escrow. If, as mentioned above, Home Depot agrees that such amount is to be treated by
Woods as received by it subject only to a determination in this proceeding, I find that the credit in favour of Holborn
is §750,000. If this $300,000 is being held in escrow on some other basis or for some other reason not before the Court,
then the credit in favour of Holborn would be $450,000.

Development Credits

125 The development credits arose on the partial demolition of the industrial building on the Property by Holborn.
As a result of this demolition, Home Depot received a development credit in the amount of $301,977 which was paid
to it. The evidence suggests that this amount was paid by Home Depot 1o Woods. Holborn claims it is entitled to this
amount under clause 28 of the Agreement,

126 The wording of clause 28 of the Agreement does not capture this credit based on the express language of
the provision. Holborn is limited to payments "received in connection with the Home Depot Sale”. The evidence is
insufficient to establish that Woods separately agreed that this-amount was payable by it to Holborn pursuant to the
Agreement or by way of an adjustment on closing. While there is a letter from Berg indicating that, in his view, Woods
had agreed that the development credits were to be a credit in favour of Holborn on closing, Gutstadt denies that
Woods agreed to this and there is no documentation from Guistadt reflecting the alleged agreement. As Guistadt was
otherwise a credible witness, [ am not prepared to reject his oral testimony on this relatively small matter. There is no
other documentation upon which Holborn can rely that bears on this issue. The evidence of the context in which the
Agreement was negotiated is also insufficient to support the broader interpretation proposed by Holborn with respect
to the development credits.

127 Accordingty, I find that Holborn is not entitled to a credit in the amount of the development credits to the extent
received by Woods from Home Depot.

Legal Fees

128 The circumstances in which these fees arose was not established in detail at trial. The legal fees arose in respect
of an attempt by Woods to negotiate a termination of the lease of one of its tenants whose lease did not contain an early
termination provision. Apparently, the tenant made payment of these fees a pre-condition to any further negotiations
with Woods or Holborn. Holborn paid these fees in order to advance the negotiations.

129 Clause 17 of the Agreement required Holborn to take the Property on closing subject to the existing leases on
the Property. Holborn has not established that it was entitled by agreement between the parties to reimbursement from
Woods or to a credit in its favour on the completion of the sale of the Property. As Holborn was required to take the
Property subject to the lease of this particular tenant, there is no compelling reason why Woods shounld have borne this
expense. Holborn suggests that the fees are properly a credit under clause 10(a)(ii) of the Agreement. This provision
addresses the costs of physical renovations or repairs to rental areas of the Property. It does contemplate these legal fees.

130 Accordingly, Holborn is not entitled to a credit in its favour of the amount of these legal fees in the calculation
of the net sales proceeds, :
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The Second Mortgage

131  Holborn argues that it is entitied to a discharge of the Second Mortgage on the completion of the purchase of the
Property without payment of the principal amount thereof. This presents two principal issues:

I. is the Second Mortgage an enforceable obligation? and

2. if the answer is yes, is Holborn entitled 10 a discharge without payment of the principal amount of the Second
Mortgage based on actual notice or another legal principle?

Is the Second Mortgage an Enforceable Obligation?

132 I have no hesitation in finding that the Second Mortgage is an enforceable obligation of Woods on the evidence
before the Court. In the absence of any evidence that the Second Mortgage was not given for valuable consideration,
the Court must find that the Second Mortgage is enforceable. There is no such cvidence. To the coatrary, the cvidence
indicates that this was a bona fide transaction.

133 As mentioned above, the Raglan Mortgage funded a portion of the purchase price of that property by TDCI
and included a covenant to pay the Profit Participation Fee. On the refinancing of this mortgage pursuant to the First
Mortgage, Woods and Romspen agreed by letter dated June I, 2006 that Woods would issue the Second Mortgage in
the amount of $545,000 in satisfaction of its obligations i respect of the Profit Participation Fee. Because Woods agreed
to have the principai amount of the Second Mortgage paid out of the proceeds of sale of the Property, it was also agreed
that the Second Mortgage would be secured against‘the Property rather than the Raglan Property.

134 The Court does not inquire into the adequacy of consideration given in a commercial transaction except when
it is so inadequate as to evidence an absence of consideration. It cannot be said that there was no consideration given
in the present case for two reasons. First, the evidence is insufficient to find, on a balance of probabilities, that the
Profit Participation Fee payable in the future on Raglan could never have reached $545,000. Second, even if that were
the case, the Second Mortgage was given as part of the overall refinancing of all of the outstanding mortgages on the
Property and the Raglan Property in July 2006, even if it is not referred to in the Commitment Letter. Romspen made
it a condition of that financing that the matter of the Profit Participation Fee be addressed. There is, therefore, ample
consideration demonstrated by Romspen in the form of the reflinancing, including the additional funds advanced for the
re-development of the Raglan Property.

Is Holborn Required to Repay the Second Mortgage to Obtain a Discharge?

135 Holborn relies principally upon the doctrine of actual notice to argue that Romspen is not entitled to require
repayment of the Second Mortgage as a condition of a discharge. This issue has been addressed above. There remains
the issue of whether Holborn is entitled to a discharge of the Second Mortgage on the grounds of an estoppel in reliance
on the Romspen Comfort Letter or otherwise.

136 For the following reasons, I conclude that Holborn is entitled to a discharge of the lien constituted by the Second
Mortgage on satisfaction of the requirements to obtain a partial discharge under the First Mortgage.

137 There is an inherent complication in the arrangement evidenced by the Second Mortgage as originally conceived
by Romspen and Woods.

138 These parties agreed that Woods would be obligated to pay the principal amount of the Second Mortgage at the
time of the sale of the Property. The obligation was evidenced by the Second Mortgage on the assumption that Woods
would be able to satisfy this obligation out of the proceeds of sale. However, from the outset, the value of the Property
was less than the principal amount of the First Mortgage with the result that all net sales proceeds would have been
payable to Romspen on account of the principal amount of the First Mortgage.
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£39  This raises the question of the intention of the parties with respect to the right of Woods to a discharge of the
Second Mortgage on a sale of the Property. It would be unreasonable to expect that Romspen would have been entitled
to prevent the sale from being completed unless Woods found an additional $545,000 outside the sale transaction to retire
the Second Mortgage. Nor is there any evidence that the parties intended Romspen to have such a right. In addition, there
was no certainty that Woods could have obtained financing on the Raglan Property to pay off the Second Mortgage.
Moreover, if Figueira required such financing, there is no reason why he would have agreed to satisfy the obligation on
the sale of the Property rather than on the sale of the Raglan Property as originally contemplated.

140 Accordingly, the only reasonable interpretation of the agreement between the parties is that Woods was to be
entitled to a discharge of the lien constituted by the Second Mortgage on payment of whatever sales proceeds were
available in satisfaction of the Second Mortgage alter prior payment of the amount of the sales proceeds necessary to
obtain a partial discharge of the First Mortgage. In the circumstances where no proceeds remained 1o be paid on account
of the Second Mortgage, Romspen would therefore be obligated to release the lien constituting security for payment of
the principal amount secured by the Second Mortgage but Woods would remain obligated to pay such principal amount,

141 Given the foregoing analysis, I conclude that Holborn is entitled to a discharge of the charge constiluted by the
Second Mortgage without payment of the principal amount thereof and that Woods remains liable for satisfaction of
the obligation evidenced thereby. While I have concluded that Holborn does not have a better right than Woods to a
partial discharge of the First Mortgage, I also see no legal reason why it should have a lesser right than Woods to obtain
a discharge of the Second Mortgage.

142 The Romspen Comfort Letter included the Second Mortgage in the list of security to be discharged upon payment
of the net sales proceeds of the sale of the Property. This may have been inadvertent as Berg, rather than Romspen's
solicitor, drafted the document. However, the Romspen letter of November 2, 2006 did not "clarify" the availability of
a discharge of this mortgage as there were no provisions in the Commitment Letter, or in the Second Mortgage itself,
that addressed this issue.

143 The conclusion expressed above flows from the agreement between Woods and Romspen rather than from the
Romspen Comfort Letter. However, it also suggests that the inclusicn of the Second Mortgage in the Romspen Comfort
Letter is not incorrect, even if inadvertent. In effect, the representation to Holborn in the Romspen Comfort Letter
with respect to the Second Mortgage is that it will be discharged in the circumstances in which Holborn is entitled to
a partial discharge of the First Mortgage. To the extent that this constitutes an incomplete statement of the intended
representation of Romspen, it is irrelevant as any inaccuracy pertains to circumstances that are moot — the scenario in
which there are excess sales proceeds available to satisfy some or all of the principal amount of the Second Mortgage.

144 As these circumstances do not exist at present, I conclude for these two reasons that Holborn is entitled to a
discharge of the lien constituted by the Second Mortgage upon satisfaction of the requirements for a partial discharge
under the First Mortgage,

Conclusion

145 Based on the foregoing, the following amount is required to be paid to Romspen in order to obtain a partial
discharge of the Property on the completion of the sale of the Property to Holborn pursuant to the Agreement:

1. net sales proceeds of the sale transaction, being either $10,187,835.22 or $10,487,835.22 depending upon
whether the $300,000 payment from Home Depot in escrow is treated as received by Woods, subject to any
necessary adjustment of the credit in respect of rental payments to the date of payment; and

2. the amount necessary to cure the existing defaults under the First Mortgage, being either $3,907,995.40 or
3,607,995.40, depending upon whether or not the payment from Home Depot in escrow is treated as received
by Woods, plus interest from July 24, 2008 to the date of payment,

1
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Costs

146 The parties shall have 30 days from the date of these reasons to make written submissions with respect to the
disposition of costs in this matter, and a further 15 days lrom the date of receipt of the other parties' submissions to
provide the Court with any reply submission they may choose to make. Submissions seeking costs shall include the costs
outline required by Rule 57.01(6} of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended. To the extent not
reflected in the costs outline, such submissions shall also identify all lawyers on the matter, their respective years of call,
and rates actually charged to the client, with suppoiting documentation as to both time and disbursements,

Order accordingly.
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