
Court File No, CV-18-592103-00CL

ONTARIO
SUPERTOR COURT OF JUSTICB

COMMERCIAL LIST

IN THE MATTER OF section 243(l) of the Bankruptcy And
Insolvency,4cl, RSC 1985, C B-3, as amended and section 101 of

the Courts of Justice,4cl, RSO 1990 C C-43, as amended

BETWEEN

COMFORT CAPITAL INC., THE BANK OF NOVA SCOTIA TRUST
COMPANY, E. MANSON INVESTMENTS LTD., FENFAM HOLDINGS

INC., 59365 ONTARIO LTD., 1031436 ONTARIO INC., ALRAE
INVESTMENTS INC., BARRY SPIEGEL, SHARON NIGHTINGALE,

DAVID SUGAR, PHYLLIS SUGAR, NATIONAL TIRE LTD., ltl9778
ONTARIO LIMITED, t415976 ONTARTO LIMITED, ALRAE

INVESTMENTS INC., BAMBURGH HOLDINGS LTD., BEVERLEY
GORDON, DIANB GRAFSTEIN, RICHARD GRUNEIR, B. & M.

HANDELMAN INVBSTMENTS LTD., RIDGB\ryAY OCCUPATIONAL
CONSULTANTS INC., YERUSHA INVESTMENTS INC., MIHAL

TYLMAN, A.ELÍEZBR KIRSHBLUM,59365r ONTARIO LIMITED, THE
BANK OF NOVA SCOTIA TRUST COMPANY IN TRUST FOR BAILEY

LEVENSON, THE BANK OF NOVA SCOTIA TRUST COMPANY IN
TRUST FOR ROSEMONDE KELLY, ANNE HANDELMAN, YERUSHA
INVESTMENTS INC., CBLMAR INVESTMENTS CORP., BEVERLEY

GORDON, PHILGOR INVESTMBNTS LTD., BRILLIANT INVESTCORP
INC., MAXOREN INVESTMENTS,2227046 ONTARIO LIMITED, DAST

PROPERTIES LIMITBD, TOVA MARKOVZKI, JOSEPH SUCKONIC, and
B. & M. HANDELMAN INVBSTMENTS LIMITED

Applicants

- and

ANNIE YERETSIAN, 2399029 ONTARIO INC., 2457674 ONTARIO INC.
MOSS DBVELOPMENT LTD. and TERRY WILSON

Respondents

BRIEF OF AUTHORITES OF THE RESPONDING PARTY,
MORTEZA KATEBTAN A.K.A. BBN KATEBIAN

(Re: Motion to Strike returnable October 18,2018)



-2-

October 15, 2018

TO

BERKO\ry YOUD LEV.FARRELL DAS LLP
Barristers
141 Adelaide Street West, Suite 400
Toronto ON M5H 3L5

Ranjan Das muc# 61504K
rdas@byldlaw.com

Peter Smiley LSUC# 67222K
nsmilevØbvldlaw.com

Tel:
Fax:

(416) 364-4900
(416) 364-386s

Lawyers for the Responding PartYn

Morteza Katebian aka Ben Katebian

SERVICE LIST



${ÐE,X



TAB

INDEX

Albert v. York Condominium Corp No. 46,Í20021OJ No 1798

Fulcher v. Fulcher Estate,l20l2l O.J. No. 2760,2012 ONSC 3289

Regina v. McNamara Q'{o. 1), [1981] O.J. No. 3254,56 C.C.C. (2d)

1

2

3



TAB 1



flo7at L6-Zt 3o

A Albert v. York Condaminium Corp. No. 46. t20021 O.J. Na. 1798

Ontario Judgments

Ontario Superior Court of Justice

Cullity J.

Heard: April 18, 2002.

Judgment: May 6, 2002.

Court File No. 02-CV-22537 4

[20021O.J. No. 1798 i l20o21o.T.C. 307 1 114 A.O.W.S. (3d)ss8

Between Jerome T. Albert, applicant/respondent, and York Condominium Corporation No. 46, respondenlmovíng
parly

(33 paras.)

Case Summary

Practice - Pleadings - Striking out pleadings - Grounds, res judicata - Grounds, issues which could

have been raised in prior action between same parties - Grounds, false, frivolous, vexatious or
scandalous - Grounds, abuse of process, hopeless suit - Bars, issues to be tried - Evidence -
Affidavits, striking out - lrrelevant or improper matters - Prejudicial matter.

Motion by the Corporation for an order striking the notice of application of Albert on the grounds that the

application was res judicata, an abuse of process, frivolous and vexatìous. lt also sought to have the affidavit

delivered by Albert struck in its entirety, or in pa11. The Corporation was registered under the Condominium Act. '

Albert acted as the Corporation's solicitor in collection matters. The Corporation assessed Albert's last set of

invoices delivered to it. The fìrst assessment was set aside on a motion by Albert to oppose its confirmation. A

second assessment hearing was held in February 2001 and Albert's motion opposing the assessment officer's

report was dismissed. Albert appealed that order. ln December 20Ol Albert had received information that raised

a question whether the Corporation had failed to comply with the requirement of subsection 14(2) of the Act to

obtain authority from the owners to initiate the assessment. Albert brought this application seeking a declaration

that the assessment was a nullity. On the motion to oppose confirmation Albert informed the court that he was

relying on grounds other than the alleged non-compliance which would be dealt with in this pending application.

No objection was raised by the Corporation at that time.

HELD: Motion dismissed but certain paragraphs of Albert's affidavit were expunged.

As a general rule, the confirmation of the assessment would constitute res judícata and thereby make the

assessment immune from collateral attack. Here, however, it was essential to Albert's position that a failure to

comply with subsection 14(2) of the Act had the effect of making the assessment and any order confirming it, a

nullity. As the s. 14(2) issue was not dealt with on Albert's prior motion or in the appeal, neither res judicata nor

issue estoppel applied. Albert's application might well be considered a legitimate method of challenging the

validity of the order on the basis of a jurisdictional defect. The issue should be left to be dealt with at the hearing

of the application. lt would not be an abuse of process to allow the applícation to proceed and it was not frivolous

or vexatious to have the status and validity of the assessment determined. The affidavit of Albert was not struck

as it contained allegations necessary to Albert's claims. However, certain paragraphs were expunged as they

introduced matters that were scandalous in the sense that they were so extraneous to the issues in the
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S On February 20,2002 Mr. Albert's notice of application - seeking an interpretation of the subsection, a

declaration that the assessment was a nullity and an order that it be expunged -- was issued. At the hearing of his

motion to oppose confirmation on February 28,2002 Mr. Albert informed the courtthat hewas relying on grounds

other than the alleged non-cornpliance with subsection 14(2) which would be dealt with at the hearing of his

pending application. I was not informed that any objection was made to this approach by counsel for the

Corporation, or by the court, and no reference to the possibility of non-compliance with the provisions of the statute

was made in the endorsement containing the reasons of Brennan J. for confirming the assessment. I believe it is

sufficiently clear that the issue was not considered by the learned judge to be one raised on the motion.

6 Mr. Albert has now filed a notice of appeal from a decision of Brennan J. and, as the issue concerning the effect

of subsection M(2) was not addressed on the motion to oppose confirmation - and consistently with his position

that the application and the motion to oppose the assessment could co-exist and be dealt with separately - a failure

to comply with subsection 14(2) is not included in the grounds of appeal.

Z The interpretation of the provision was not addressed at the hearing of the Corporation's motion to strike' As I

have already indicated, the grounds on which the Corporation relies are that the question is res judicata and that

Mr. Albert's attempt to attack the validity of the assessment collaterally by way of the application is frivolous,

vexaiious and an abuse of process. ln his factum, and at the hearing, Mr. Heller expanded his submissions on the

first of these grounds to include issue estoppel and cause of action estoppel.

Analysis

8 An assessment of costs has no effect until confirmed by the court: rule 54.07(1). As a general rule, such

confirmation would constitute res judicata and thereby make an assessment immune from collateral attack in other

proceedings between the parties. Here, however, it is essential to Mr. Albert's position that a failure to comply with

subsection 14(4 of the Act had the etfect of making the proceedings for an assessment, and any order confirming

it, a nullity. For that purpose, he intends to rely on the decision of Gray J. in York Condominium Corporation No. 46

v. Medhurst, Hogg and Associates Ltd., (1982). 39 o.R. (2û 389 (H.c.) in which an action commenced by the

Corporation without the notices required by the provisions of subsection 14(1) of the Act was held to be a nullity.

9 As the issues relating to the interpretation, and the effect of a breach, of the subsection were not raised by this

motion, I must assume that the decision is applicable to the assessment in this case. On this basis, the order of the

courl confirming the assessment would have been made without jurisdiction. I believe it is clear that, if the issue had

been raised and dealt with by Brennan J., his order would, subject to any appeal, have been conclusive as between

the parties: Mctntosh v. Parent (L9".2.4),_LA 9-L-ß--99? (App. Div.). As this was not done, I do not think any question

of res judicata or issue estoppel can arise as the following statements of Middleton J.A. in Manella v' Manella,

f19421O.R.630 (C.4.) and Mclntosh v. Parent indicate:

The judgment is not res judicata, for this Court never had jurisdiction. From the time limited for appearance,

the proceedings were void and of no effect. (at page 635)

It is a well-recognized principle ihat the lack of jurisdiction in the Court deprives the judgment of any effect

whether by estoppel or otherwise, even where the party alleged to be estopped himself sought the

assistance of the court whose jurisdiction is impugned: Rogers v. Wood (1831 ), 2 B. & Ald' 245, 109 E.R.

1 134; Dubtin (Archbishop) v. Trimelston (1849), 121 Eq. R. 251; Toronto R. Co. v. Toronto, [1904] A.C.

809, at p.815 (at Page 558).

10 As jurisdiction is a precondition to a successfut defence of res judicata, or issue estoppel, on the merits, such

defences cannot themselves bar challenges to jurisdiction.

11 The relevant question relating to Mr. Albert's entitlement to raíse the validity of the assessment on the

application, is, I believe, whether this is excluded by the rule that prohibits collateral challenges to the order of the
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and it is clear that some, but not all, jurisdictional defects will permit this to be done. The question that arises here is

to determine which side of the line to place the jurisdictional defect that will exist if the reasoning and the conclusion

of Gray J. on which Mr. Albert relies are found to be equally applicable to the facts of this case.

16 The categories of cases in which such a direcl challenge to an order of the court has been permitted have never

been clearly identified and the auihorities are not all easy to reconcile. Where the jurisdiction of the court is in issue'

a dictum of lacobucci J. in R. v. Litchfield, 119931 4 S.C.R. 333, at p. 348 -- if it was intended to be exhaustive - -

would possibly define the situations in which orders can be challenged under the inherent jurisdiction of the court

more narrowly than has been accepted in the earlier cases to which I have referred.

l7 However, if Craig v. Kanseen, and the other authorities in which orders were described as nulliiies are to be

followed -- and as the decision in York Condominium Corporation No. 46 v. Medhurst, Hogg and Associates Ltd',

must be assumed to be applicable for the purpose of this motion -- Mr Albert's application for a declaration that the

assessment against him was a nullity, and for an order that it be expunged, might well be considered a legitimate

method of challenging the validity of the order of Brennan J. As I have indicated, the issue was not raised in the

notice of motion and was not addressed at the hearíng. None of the relevant authorities was cited then and,

although my own review of the authorities has been cursory, it is clear that I should not attempt to deal with the

issue without requesting further submissions from Mr. Albert and Mr. Heller. After giving the matter my best

consideration, I have decided that it is not necessary to do this and to delay the proceedings still further. As the

issue will depend upon the consequences of a breach of subsection 14(2) of the Act - and the sense, if any, in

which it could make the assessment a nullity - I believe it should be left to - and will more appropriately be dealt

with at - the hearing of the application by the court that has the task of interpreting the subsection in the light of its

statutory context and evident purpose. Accordingly, in the exercise of my discretion, I decline to strike the notice of

application on the basis that it constítutes a collateral attack on the validity of the order.

i g Mr. Heller,s reliance on cause of action estoppel raises different issues in that it is based on the propositíon that

Mr. Albert could, and should, have raised his objections to the validity of the proceedings before, or at, the

assessment hearings or at the hearing of the motion to confirm the assessment. The undisputed evidence is that it

was not until December 2001 that Mr. Albert first received information that written notices pursuant to subsection

14(2) had not been provided to all the owners of the units and there is no evidence from which I could infer that,

prior to the second assessment in February of that year, he had any reason to believe that this had not been done.

ln these circumstances, I do not believe it would be reasonable to hold that he should have raised the objection at

the assessment hearings.

19 More fundamentally - and this applies also to the hearing before Brennan J. -- it is not clear to me that this form

of estoppelshould be applied to proceedings and orders that have the kind of jurisdictional, or other, defect that has

been held to obviate the necessity of an appeal and to permit them to be set aside in an exercise of the inherent

jurisdiction of the court that made them. No authority in which a failure to raise a want of jurisdiction was held to

give rise to an estoppel was cited by Mr. Heller and the statement in the passage I have quoted from the reasons of

Middleton J.A. in Mclntosh v. Parent seems to leave little room for an estoppel in these circumstances. lt has been

held that non-compliance with statutory conditions that gives rise to a jurisdictional defect of the kind under

consideration cannot be waived by the complainant at the earlier proceedings (Hamp-Adams v. Hall, [19111 2 K.B.

942 (C.A.), at pages 943-4; Fry v. Moore (1889), 23 Q.B.D. 395 (C.A), at page 398) and, in the passage quoted

from Mclntosh v. parent, it was recognísed that even a party who had requested an exercise of the court's

jurisdiction would not be estopped subsequently from denying its existence. These propositions reflect the nature

and se¡ousness of the jurisdictional error that justifies an exercise of the inherent jurisdiction of the court that made

the order and, given their acceptance, I do not believe that a failure to raise the issue at the hearing should, in the

circumstances of this case, have the effect of giving de facto validity to an invalid decision.

20 Finally, there is the wider inherent jurisdiction of the court to dismiss any proceeding that it determines to be an

abuse of process. ln Pizza Pizza Ltd v. Toronto Star Newspapers Ltd., f20021 O.J. No. 184 (S.C.J'), Spiegel J.

made the following statement with respect to the relationship between issue estoppel and abuse of process:
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nothing that is relevant can be scandalous or vexatious; and

questions of relevance should ordinarily be left to the judge dealing with the merits of the

proceedings.

27 With respect to the last of these conclusions, the learned judge stated

Our system ordinarily reserves that function to the judicial officer hearing the merits of the matter. I view

that as desirable, for two reasons. First, such rulings are better left to the person charged with acquiring a

full understanding of the matter, who is then best positioned to balance the competing arguments and rule

wisely. Second, encouraging interlocutory rulings and appeals on admissibility can only serve to fragment

proceedings and encourage delay, as evidenced by this case, without appreciably assisting the ultimate

decider of the matter in his or her task. I am reinforced in this view by the omission of the word

"embarrassing" from the consolidated rule. As already noted, "embarrassing" had acquired the meaning of

irrelevance: ...

28 While each of the reasons given by Dambrot J. has force on the facts of this case, I also accept that material

that is clearly irrelevant can be considered to be scandalous or vexatious if it seriously impugns the behaviour of a

party and thereby places it in the invidious position where it will have to decide between responding in its own

defence with further irrelevant material or leaving serious allegations of misconduct unanswered on the record.

2g At the same time, I believe it is imperative on a motion to strike that the moving party provídes a proper

evidentiary basis for the grounds on which it relies. lt is not enough merely to allege in an affidavit that certaín

paragraphs of the respondent's affidavit are confidential or privileged without adequately describing the facts on

which such allegations are based. Similarly, statements by counsel that certain issues are contentious where there

is no evidentiary support for this are not sufficient'

30 Although Brennan J. ordered that most of the paragraphs the corporation now seeks to strike from Mr. Albert's

affidavit were to be expunged for the purpose of the motion opposing confirmation of the assessment, the issues

before him were significan¡y different from those raised in the application where the court will have to consider the

interpretation of the statute, the question whether the Corporation was in breach of its obligations under subsection

14(2) and the etfect on the assessment if a breach occurred. For these purposes, the court may need to determine

the purpose and object of the notice requirements in subsection 14(2) and the kinds of abuses against which it was

intended to provide protection. lt is central to Mr. Albert's application that the board of directors of the corporation

ignored provisions of the Act that are designed to enable owners of units to participate in decisions to take legal

action that would, or might, affect their rights. ln these circumstances, I am not prepared find that Mr. Albert's

allegations that the board was controlled by a small group that consistently ignored the rights of other owners -- in

litigation and otherwise -- are irrelevant, frivolous, scandalous or vexatious, or merely atmospheric, ln my judgment,

if they are correct they may provide a relevant part of the factual context in which the issues in the application

arose.

31 ln the application of the above principles -- and giving weight, in particular, to the view that questions of'

relevance are ordinarily best left to the judge dealing with the merits of the application - I believe paragraphs 14

through 26 of the affidavít should be expunged as introducing matters that are scandalous in the sense that they are.

so extraneous to the issues in the application that their purpose and effect can only be to create prejudice against

the corporation and its solicitors.

32 I decline to strike the other paragraphs to which objection is taken. I note in particular, that there is nothing in

the affidavit sworn in support of the motion to indicate whether the Corporation intends to take the position that the

notice requirements of subsection 14(2) were complied with. li would, therefore, be premature and inappropriate on

this motion to strike paragraph '1 3 of the affidavit on the ground that it contains statements to the contrary based on

information and belief.
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OFuIcher v. Fulcher Estate, [20121 O.J. No. 2760

Ontario Judgments

Ontario Superior Court of Justice

T.J. McEwen J.

Heard: May 24,2012.

Judgment: June 18, 2012.

Court File No. 01-3700/10

l2112lo.J. No. 2760 t 2012 ONSO 32Bg I 78 E.T.R. (3d) 322 i 2012 CarswellOnt 7599 | 215 A.C.W.S.

(3d) 1040

lN THE MATTER OF the Estate of Mary Joe Ann Fulcher, deceased Between Edwin Laverne Fulcher, Applicant,

and Michael Alan Fulcher and James ôwen Fulcher in their capacity as Estate Trustees of the Estate of Mary Joe

Ann Fulcher and their personal capacities; and David Edwin Fulcher, William Brian Fulcher, and John Warren

Fulcher Gregory, Respondents

(24 paras.)

Case Summary

Civil litigation - Evidence - Documentary evidence - Affidavits - Striking out - Motion by Edwin for an

order striking certain paragraphs of the affidavits of Michael and James Fulcher on the ground that the
paragraphs were irrelevant and vexatious allowed in part - Those paragraphs dealing with matters after

the passing of the testatrix were irrelevant and were struck out - The other paragraphs dealing with the

family dynamics between Edwin and the testatrix were relevant and not struck.

Family law - Dependants' relief legislation - Persons entitled to relief - Requirement of need - Quantum

- Order - lnterim - Motion by Edwin for an order for interim support from the Estate dismissed -
Gonsidering Edwin's significant assets, his current shortfall of $1,000 per month did not constitute a

depletion of his assets - lt could not be said that he did not have the means to support himself from his

income.

Motion by Edwin for order for directions, an order for interim support from the Estate, and an order striking

certain paragraphs of the affidavits of Michael and James Fulcher. Edwin had considerable assets including

$1,4SS,000 in realestate and approximately $400,000 in liquid assets including monies in bank accounts totalling

approximately $215,000 and approximately $75,000 in investmentvehicles. The shortfall he currentlyfaced was

$1,000 per month. Edwin argued that the impugned paragraphs in the atfidavits were scandalous and vexatious

and that many of the alleged improper paragraphs were completely irrelevant as they had nothing to do with the

criteria for determining entitlement to support. The parties had consented to the order for directions.

HELD: Motion for interim support dismissed. 
I

Motion to strike allowed in part. Considering that Edwin was a man with significant ínvestments and liquid ,

assets, the shortfall he currently faced did not constitute a depletion of his assets. lt could not be said that he did ,

not have the means to support himself from his income. The paragraphs that primarily dealt with events that took :

place after the passing of the testatrix were completely irrelevant to the issues in the application and were struck.

The remaining paragraphs were not struck as they described the family dynamics between Edwin and the
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4 Accordingly, I adjourned the application to a date to be set by the registrar.

THE ÍV|OTION FOR DIRECTIONS

Consent Orders

5 After hearing submissions from counsel for Edwin and from Michael and having certain discussions with them,

the following Orders were consented to:

1. THIS COURT ORDERS that the applicant shall be Edwin Laverne Fulcher and the Respondents

shall be Michael Allan Fulcher, James Owen Fulcher, David Edwin Fulcher, William Brian Fulcher

and John Warren Fulcher Gregory and the issues to be tried are as follows:

(a) Was the Estate of Mary Joe Ann Fulcher enriched as a result of the contributions of the

Applicant, Edwin Laverne Fulcher, to D. G. Bawtinheimer Ltd.; did the Applicant suffer a
corresponding deprivation; and was ihere no juristic reason for the enrichment and

deprivation?

(b) lf the answer to all of the inquiries in a) is "yes", what is the appropriate remedy for the unjust

enrichment?

(c) Was the Applicant, Edwin Laverne Fulcher, a dependant of Mary Joe Ann Fulcher, pursuant to

section 57 of the Successlon Law Reform AcQ

(d) Did Mary Joe Ann Fulcher make adequate provision for the proper support of the Applicant,

Edwin Laverne Fulcher, pursuant to section 58 of the Successr'on Law Reform Acft

(e) lf the answers to c) and d) are yes, what is the amount and duration of support that should be

paid pursuant to section 62 of the Succession Law Reform Acf from the Estate of Mary Joe

Ann Fulcher to the Applicant, Edwin Laverne Fulcher?

(f) lf the answers to c) and d) are yes, were there any transactions effected by Mary Joe Ann

Fulcher, before her death, whether benefitting the Applicant, Edwin Laverne Fulcher, or any

other person, of which the capital value should be included as testamentary dispositions as of

the date of the death of Mary Joe Ann Fulcher, deemed to be part of her net estate for

purposes of ascertaining the value of her Estate, and available to be charged for payment by

an Order under clause 63(2Xf) of the Successlon Law Reform Acft

2. THIS COURT ORDERS that the application titled Edwn Laverne Fulcher v. Michael Allan Fulcher

et al. in Court File No. 01-3700/10 and the action titled Ihe Esfafe of Joe Ann Fulcher v. John

Gregory in Court File No. CV-11-00422780-0000 and the actíon titled Michael Fulcher and Owen

Fulcher v. John Warren Fulcher Gregory, shall be tried one after the other and heard by the same

judge, or as the trialjudge directs.

3. THIS COURT ORDERS that the Respondents shall forthwith provide to counsel for the Applicant,

Edwin Laverne Fulcher, copies of all transcripts of the examinations for discovery of all parties and

witnesses who have been examined in any proceeding with respect to the Estate of Mary Joe Ann

Fulcher, the expense of which to be borne by the Applicant.

4. THIS COURT ORDERS that the Respondents shall forthwith provide to counsel for the Applicant,

Edwin Laverne Fulcher, copies of the Affidavits of Documents served pursuant to paragraph 4 of

the Order Giving Direction of Justice Penny dated September 20, 2011 in Court File No. 01-

3700/10 Michaet Fulcher and Owen Fulcher v. John Warren Fulcher Gregory, the expense of

which is to be borne by the Applicant.

S. THIS COURT ORDERS that within 30 days of this Order, the Respondent Estate Trustees are to

use best efforts to provide the Applicant with a complete list of all the assets owned by Mary Joe
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(c) The Applicant and the Respondents are designated parties with the Applicant having carriage

of the mediation and the Respondent responding to it.

(d) Jeff Morris of Jeff Morris Mediation be appointed as mediator, or such other person as the
parties may mutually agree in writing or that the Court may appoint.

(e) The Notice of Mediation giving the date, place, and time of the mediation shall be served on

the designated parties by an alternative to personalservice pursuant to rule 16.03 of the Rules

of Civil Procedure.

(0 The fees for the mediator shall be paid out of the Estate without prejudice to reappotlionment
by order of the court or agreement of the parties; and

(g) The mediation shall take place as soon as possible, but, in any event, by no later than October
15,2012.

OTHER ORDERS SOUGHT

I ln addition to the above-noted Orders that were agreed to on consent, with the exception of costs as noted

above, the parties could not agree with respect to the issues of interim support and striking certain paragraphs of
the Affidavits of Michaeland James. Counsel for Edwin and Michael both made submissions in this regard.

lnterim Support

9 After hearing submissions from counsel for Edwin and from Michael it became clear that if the Estate, on an

interim and ongoing basis, continues to pay for the operating costs of the cottage in dispute, which is located at
Foot's Bay Lake Joseph ("the cottage"), Edwin's "shortfall" with respect to his personal expenses will be $1,000 per

month. His counsel did not dispute this fact.

l0 lt is equally clear from the financial statement filed by Edwin that he has considerable assets including

$1,455,000 in real estate and approximately $400,000 in liquid assets including monies in bank accounts totalling
approximately $215,000 and approximately $75,000 in investment vehicles.

11 ln the circumstances of this case, it remains a live issue as to whether Edwin would qualify for support under the
provisions of the Succession Law Reform Acf and amendments thereto. Furthermore, he is a man with significant
investments and liquid assets and when one considers thatthe shortfall he currently faces is $1,000 per month, I

cannot conclude that he does not have the means to support himself from his income. Nor can I conclude that his

being asked to now cover the $1,000 shortfall per month constitutes a depletion of his assets. Accordingly, the

motion for interim support is dismissed.

12 The motion for interim support is being dismissed on the condition that the Estate continue, as agreed by

Michael, to pay for all ongoing normal operating expenses on an interim basis including utilities, heat, taxes,

insurance and reasonable maintenance. lf the Estate fails to do so, Edwin can renew his motion for interim support.

The order is also being made on the basis that it is wíthout prejudice to the claím of Edwin for support on a
permanent basis and will not affect the ownership interest he asserts in the cottage.

Motion to Strike Affidavit Evidence

13 Edwin seeks to strike certain paragraphs of the affidavits of Michael and Owen. ln particular, Edwin seeks to

strike the following paragraphs from Michael's affidavit: 3-7;13-14;16-29; 32; 34-36; 38; 53-60; 70-73;75-77: and
79-80. With respect to Owen's affidavit, Edwin seeks to strike the following paragraphs: 15-17;28-29 and 33.

14 Edwin claims that these paragraphs should be struck because they are scandalous, frivolous, vexatious or
irrelevant or they may prejudice or delay the fair trial of the action.
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Ontario Judgments

Ontario Court of Appeal

Martin, Lacourcière, Houlden, Weatherston, Goodman JJ.A.

Judgment: January 'l 5, 1981

[1981] O.J. No.3254 56 C.C.C. (2d) 193

(836 paras.)

Counsel

J. J. Robinetfe, Q.C., H. L. Morphy, Q.C., and C. F. Scott, Q.C., forappellant, Jean Simard

M. Piche, Q.C., forappellants, J. P. PofterCompany Limited and Richelieu Dredging Corporation lnc.

J. P. Nelligan, Q.C., and J. J. Reynolds, for appellants, Frank Hamata, Albert Gill and Sceptre Dredging Limited

J. Sopinka, Q,C., and J. A. Woods, for appellant, Marine lndustries Limited

A. M. Cooper, Q.C., and A. D. Gold, for appellants, Sydney Cooper, Pitts Engineering Construction Limited and C
A. Pitts General Contractors Limited

D. G. Humphrey, Q.C., for appellant, Harold McNamara

W. B. Williston, Q.C., and R. W. Mclnnes, for appellant, McNamara Corporation Limited

D. K. Laidlaw, Q.C., and R. E. Stephenson,for appellant, Canadian Dredge and Dock Company Limited

R. M. McLeod, O.C., E. F. Then, J. C. Pearson and H. J. Campbell, for the Crown, respondent

Per Curiam

Facts

General and indictments

1 These are appeals by 1 3 individuals and corporations from their convictions and the sentences imposed on them,

after a trial by Judge and jury, for offences of conspiracy to defraud under ss. 338(1) [rep. & sub. 1974-75-76, c. 93,

s. 321 and 423(1)(d) of lhe Criminal Code of Canada. Those sections read as follows:

338(1) Every one who, by deceit, falsehood or other fraudulent means, whether or not it is a false pretence
within the meaning of this Act, defrauds the public or any person, whether ascerlained or not, of any
property, money or valuable security,
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7 Harold McNamara, Sydney Cooper, McNamara Corporation Limited, Marine lndustries Limited, C.A. Pitts

Engineering Construction Limited, C.A. Pitts General Contractors Limited, stand charged that between January 1st,

1967 and December 31st, '1969 at the City of Ottawa in the Judicial District of Ottawa-Carleton, and at the

Municipality of Metropolitan Toronto in the Judicial District of York and elsewhere in Canada, they unlawfully did

conspire together and with Albin Louis Quinlan, Louis De Rome, Robert Joseph Schneider, and Canadian Dredge &

Dock Ltd., Canadian Dredge & Dock Co. Ltd. and Bedford Construction Limited and with another person or persons

unknown to defraud, by deceit, falsehood or other fraudulent means the Government of Canada of an undetermined

amount of money or other valuable securities in excess of Two Hundred and Twenty-Seven Thousand Dollars

($227,000.00) in connection with the submission of tenders to the Ministry of Transport, a Depadment of the

Government of Canada, in respect of 1967 Contract No. 79732 for the dredging of the St. Lawrence River Ship

Canal at Pointe aux Trembles in the Province of Quebec, and in connection with the awarding of the said contract,

the administration of the said contract and the payment and receipt of money or other valuable securities

thereunder, contrary to the Criminal Code of Canada, Sections 423(1)(d) and 338(1).

ll - Count 2 (Beauport Banks)

I Harold McNamara, Gerard Filion, Frank Hamata, Albert Gill, McNamara Corporation Limited, Marine lndustries

Limited, Sceptre Dredging Limited, stand charged that between January 1st, 1969 and March 31st, 1973 at the City

of Ottawa in the Judicial District of Ottawa-Carleton, and at the Municipality of Metropolitan Toronto in the Judicial

District of York and elsewhere in Canada, they unlawfully did conspire together and with Albin Louis Quinlan,

Robert Joseph Schneider, Louis DeRome, Ezra Sensibar, Albert Goldfarb, Construction Aggregates Corporation,

Jason Hydraulic Pumping Limited, Canadian Dredge & Dock Limited and Canadian Dredge and Dock Company

Limited [formerly T.C. Gorman (Nova Scotia) Limited] and with another person or persons unknown to defraud, by

deceit, falsehood or other fraudulent means the Government of Canada of an undetermined amount of money or

other valuable securities in excess of Eight Hundred and Sixty-Two Thousand Dollars ($862,000.00) in connection

with the submission of tenders to the National Harbours Board, an agency of the Government of Canada, in respect

of a contract for reclaiming land areas at Beauport Banks in Quebec City Harbour in the Province of Quebec, and in

connection with the awarding of the said contract, the administration of the said contract and the payment and

receipt of money or other valuable securities thereunder, contrary to the Criminal Code of Canada, Sections

423(1)(d) and 338(1).

lll - Count 1 (North Traverse-lsle d'Orleans)

9 Harold McNamara, Sydney Cooper, Gerard Filion, Louis Rochette, McNamara Corporation Limited, Marine

lndustries Limited, Canadian Dredge and Dock Company Limited [formerly T.C. Gorman (Nova Scotia) Limited],

The J.P. Porter Company Limited, Richelieu Dredging Corporation lnc., C.A. Pitts Engineering Construction Limited,

stand charged that between January 1st, 1971 and December 31st, 1974 at the City of Ottawa, in the Judicial

District of Ottawa-Carleton, and at the Municipality of Metropolitan Toronto in the Judicial District of York and

elsewhere in Canada, they unlawfully did conspire together and with Horace Grant Rindress, Albin Louis Quinlan,

Robert Joseph Schneider, Ezra Sensibar, Albert Goldfarb, Construction Aggregates Corporation, Jason Hydraulic

Pumping Limited, Jean Simard, Bruno Desjardins, Frank Hamata, Albert Gill, John MacDonald, Canadian Dredge &

Dock Ltd., Sceptre Dredging Limited, Dillingham Corporation Canada Limited, and with another person or persons

unknown to defraud, by deceit, falsehood or other fraudulent means, the Government of Canada of an

undetermined amount of money or other valuable securities in excess of Eight Hundred Thousand Dollars

($800,000.00) rn connection with the submission of tenders to the Ministry of Transpotl, a Department of the

Government of Canada, in respect of a contract for deepening the St. Lawrence Ship Channel, downstream of

Quebec City from St. Jean d'Orleans through the North Traverse to Cap Gribane, in the Province of Quebec and in

connection with the awarding of the said contract, the administration of the said contract and the payment and

receipt of money or other valuable securities thereunder, contrary to the Criminal Code of Canada, Sections

423(1)(d) and 338(1).

lV - Count 6 (Hamilton Harbour)
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means the Government of the Province of Ontario of an undetermined amount of money or other valuable securities

in excess of One Hundred and Fifty Thousand Dollars ($150,000.00) in connection with the submission of tenders

to the Ministry of Transportation and Communications, a Department of the Government of the Province of Ontario,

in respect of Contract No. 73-27 for grading, drainage, granular base, structure (wharf,) and dredging at Highway

No. 68 - Manitoulin lsland - South Baymouth Dock Construction, Sudbury District in the Province of Ontario, and in

connection with the awarding of the said contract, the administration of the said contract and the payment and

receipt of money or other valuable securities thereunder, contrary to the Criminal Code of Canada, Sections

423(1Xd) and 338(1).

14 A total of 20 individuals and corporations were charged in the indictment. The individuals charged were officers,

directors, or employees of the corporate accused at the relevant times.

15 The jury returned verdicts of not guilty with respect to five individuals as follows:

Bruno Desjardins, a director of the J.P. Porter Company Ltd., charged in counts 3, 4 and 6 and acquitted on

all three counts.

Gerard Filion, president of Marine lndustries Ltd. from 1966-1974, charged in counts 1 and2 and acquitted

on both counts.

James Jarrell, an employee of C.A. Pitts Engineering Construction Ltd., charged in count 3 and acquitted.

Hugh A. Martin, a director and chairman of the board of directors of Canadian Dredge and Dock Company

Ltd., charged in count 4 and acquitted.

Louis Rochette, vice-president of Marine lndustries Ltd., charged in count 1 and acquitted.

16 (There has been no appeal by the Crown with respect to any of those acquitted.)

17 One accused, John Bahen, a director of Peter Kiewit Sons Company of Canada Ltd., was charged in count 4.

The jury were unable to reach a verdict on that charge. No further proceedings have been taken on the charge. The
jury were also unable to reach a decision with respect to one corporate accused, Peter Kiewit Sons Company of

Canada Ltd., charged in count 4. Again, no further proceedings have been taken by the Crown on this charge.

18 CanadianDredgeandDockCompanyLtd.waschargedincountsl,3,4,5and6. ltwasfoundguiltyonall five

counts and fined the sum of $1,000,000.

19 Sydney Cooper, who was at all relevant times a majority shareholder and president of Pitts Engineering

Construction Ltd., was charged in counts 1, 3, 5 and 7. The jury were unable to reach a verdict on count 1 but found

him guilty on counts 3, 5 and 7. He was sentenced to three years' imprisonment. Pitts Engineering Construction Ltd.

was charged in the same four counts. The jury were unable to reach a verdict on count 1 but found the company
guilty on the other three counts. A fine of $1,000,000 was imposed on the corporation. C.A. Pitts General

Contractors Ltd., a wholly-owned subsidiary of Pitts Engineering Construction Ltd., was charged in count 7. A
verdict of guilty was returned by the jury and a fine of $50,000 was imposed.

20 Alberl Gill, a director and secretary-treasurer of Sceptre Dredging Ltd. since its incorporation in 1965 and its

vice-president since 1971, was charged in count 2 and found guilty. He was sentenced to imprisonment for two

years less a day. Frank Hamata, a director of Sceptre Dredging Ltd. since its incorporation in 1965 and president of

the company at the time of the commission of the alleged offence, was charged in count 2. He was found guilty. He

was sentenced to imprisonment for two years less a day. Sceptre Dredging Ltd. was charged in count 2 and found
guilty. A fine of $450,000 was imposed.

21 Jean Simard was a director of Marine lndustries Ltd. from 1958 to 1975 and vice-chairman of the board. He was

also vice-president of J.P. Porter Ltd. He was charged in counts 3, 4 and 6 and was found guilty on all three counts.

He was sentenced to three years' imprisonment.



PageT of 177

Regina v. McNamara (No. 1), [19811 O.J. No. 3254

or seven of the McNamara companies. ln the same year, Gunnar Mines Ltd. ("Gunnar Mines") acquired all the

shares of McNamara Corp. ln 1964, Quinlan was named vice-president of operations, which included the marine

division. ln May, 1965, Gunnar Mines formed an operating committee of which Harold McNamara was a member.

Quinlanwas named bythe board as head of the construction division. ln mid-1965, a consoftium of five bankstook
over management of Gunnar Mines. A.D. McKee, a bank nominee, became president and chief executive officer of
McNamara Corp. (which position he held until 1971). Quinlan was made general manager of the marine division

and also held the position of vice-president of the marine division.

33 ln 1970, Bovis Holdings Ltd. ("Bovis (U,K)") acquired controlof Gunnar Mines and in January, 1971,i|changed
the corporate name of Gunnar Mines to Bovis Corporation Ltd. ("Bovis (Canada)"). ln February, 1971, Harold

McNamara was made president of Bovis (Canada). ln May, 1971, Quinlan became a director of Bovis (Canada)

and of McNamara Corp. ln August, 1971, J.S. Bull became president and chief executive officer of Bovis and a
director of both Bovis (Canada) and McNamara Corp. Harold McNamara continued as president of McNamara

Corp. and as chairman of the board until 1974. He was also chairman of the Bovis (Canada) board. Quinlan was

discharged in 1974.

34 Quinlan testified that he had received a mandate to rig bids from both George McNamara, Jr. and Harold

McNamara.

Marine lndustries Ltd.; The J.P. Porter Company Ltd.; Richelieu Dredging Corporation Inc.; Louis DeRome;
Gerard Filion; Roland Thibault; Jean Simard; Arthur Simard; Howard Joseph Rindress,' Bruno Desjardins

35 Marine lndustries Ltd. ("M.1.L.") was a company which produced ships, railway cars and hydro-electric turbines,

and until 1972, it had a dredging division. lt was part of an industrial empire founded and controlled by Joseph
Simard and based in the Province of Quebec. From 1966, control of the Simard operations was in the hands of
Joseph Simard's sons Jean, Arthur and Leon.

36 ln 1965, the Simard family sold 60% of its shares in M.l.L. to General lnvestment Corporation ("G.1.C.), which

company was controlled and partly owned by the Province of Quebec. ln 1972, M.l.L. sold all its dredging assets to
Richelieu Dredging Corporation lnc. ("Richelieu") and then sold all the shares in Richelieu to The J.P. Porter

Company Ltd. ("J.P. Porte/') which was also owned by Simard interests. ln 1975, the Simard family sold its
remaining 400/o interest in M.l.L. to G.l.C., by then wholly owned by the Province of Quebec.

37 J.P.Porteroperatedinthefieldsof marineconstruction,towing,salvageanddredging.Froml9S2tol963,60%
of J.P. Porter's shares were owned by the Simard family and 40o/o were owned by Canadian Dredge and Dock Co.

Ltd. ("Canadian Dredge"). ln 1963, a Simard family holding company purchased Canadian Dredge's 40% interest.

ln 1965, as a term of the aforementioned sale by the Simard family of a 60% interest in M.l.L. to G.l.C., it was

agreed that J.P. Porler would not carry on dredging work in the Province of Quebec for a period of 10 years. The

non-competition clause became ineffective in March, 1972, when Richelieu became a wholly-owned subsidiary of

J.P. Pofter.

38 One of the alleged directing minds of M.l.L. was Louis DeRome. He was for many years the general manager of

dredging for that company. He was a director of the company, and in 1967, he was made "Vice-President of
Dredging". He died in 1970. lt was alleged that he was involved in a wide range of bid-rigging activities on behalf of
M.l.L. until the time of his death. He was also, so it was alleged, the beneficiary of a fund created by Sensibar and

Harold McNamara: the so-called "DeRome Fund". The DeRome Fund will be discussed in detail in other pads of
these reasons.

39 The president of M.l.L. from 1966 to 1974 was Gerard Filion to whom DeRome made regular verbal repods.

DeRome also reported once a month to the board of directors which included DeRome, Gerard Filion, Jean Simard

and Arthur Simard (chairman of the board).

40 Roland Thibault, DeRome's junior, became general manager of dredging in 1970. He did not become an officer



Page I of 177

Regina v. McNamara (No. 1), [1981]O.J. No. 3254

50 Pitts Engineering Construction Ltd. ("Pitts Engineering") was a large construction company engaged in heavy

construction and marine work, including dredging operations. ln 1967, when the acts giving rise to count 7

commenced, C.A. Pitts General Contractors Ltd. ("Pitts Contractors") was a wholly-owned subsidiary of Pitts

Engineering.

51 Sydney Cooper, who was the majority shareholder of the parent company, was made president of both

companies in 1962 and held that position until 1978. The manager of the marine division of the Pitts organization for

the period 1962 to 1974 was the witness Ralph Rausch, who was directly responsible for dredging operations.

Rausch testified that Cooper prepared bid estimates and "went over every estimate in detail that ever went out of

Pitts". Cooper also signed the bids.

Construction Aggregates Corporation; Albert Goldfarb; Ezra Sensibar

52 Construction Aggregates Corporation ("C.A.C.") was a United States Corporation based in Chicago and

engaged in dredging work in the United States, Canada and Mexico.

53 Albert Goldfarb became vice-president of C.A.C. in the 1960's and later became executive vice-president, a

position which he held up to the time of trial. He was also vice-president of Jason Hydraulic Pumping Ltd. ("Jason

Hydraulic") a wholly-owned subsidiary of C.A.C.

54 Ezra Sensibar became president of C.A.C. in 1964. He later became chairman of the board of directors. At the

time of trial he was president of Sensibar Enterprises lncorporated, which wholly owned C.A.C.

55 ln 1963, Goldfarb met with George McNamara and Quinlan. McNamara Corp. was at that time interested in

purchasing a dredge, the "Joseph L. Brock", which was owned by C.A.C. ln due course C.A.C. and McNamara

Corp. entered into a joint venture with respect to the ownership and use of that dredge. This was accomplished on

the part of C.A.C. through its Canadian subsidiary, Jason Hydraulic. The joint venture was known as McNamara-

Canadian. lt became active in bidding on various dredging projects in Canada.

General theory of the Crown

56 The indictment contained seven counts of conspiracy to defraud various Government agencies over an eight-

year period commencing with a contract for work at Pointe-aux-Trembles tendered in February, 1967 (count 7), and

continuing through to the South Baymouth contract in April, 1973 (count 5). During that period of time the public

agencies involved called for sealed tenders to be submitted in relation to dredging and marine construction projects

to be carried out in Canada. There were two methods by which the agencies called for tenders. One method

involved a call for tenders by invitation to a pre-selected group of contractors (the Hamilton Harbour contract, count

6, was tendered in this way). The other method was an open tender call, advertised publicly in newspaper and trade
publications seeking sealed tenders from all eligible contractors (the Pointe-aux-Trembles contract, count 7, was

tendered in this way).

57 The calls for tenders resulted in the submission of sealed bids by corporations in the dredging and marine

construction industry. The lowest of the sealed bids was ordinarily accepted by the Government agency.

58 During the relevant time period, the number of dredging contractors who could satisfy the eligibility requirements

of the various agencies was fairly small. The corporations named in the indictment constituted almost all of the

eligible corporations.

59 Evidence was led which indicated that both priorto 1950 and in the early 1950's there was collusion amongst

companies engaged in the dredging industry in eastern Canada. ln the late 1950's and early 1960's these practices

were substantially reduced because of the actions of one corporation which persisted in bidding competitively.
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66 As part of the same ongoing 70o/o to 30% arrangement between M.l.L. and McNamara Corp., the two

companies agreed that McNamara Corp. would submit a false high tender on the Beauport Banks job and in return

M.l.L. would give a subcontract to McNamara/C.A.C. for 30% of the work. Ultimately it was agreed that M.l.L. would
pay McNamara/C.A.C. 30% of the profit. The quantity involved, initially, was approximately 15,000,000 cubic yards.

There was conflict in the evidence whether the subcontract was part of the settlement of a lawsuit which C.A.C. had

instituted against M.l.L. arising out of an unrelated matter.

67 Canadian Dredge was to receive two cents per cubic yard of material removed on the job in consideration of

submitting a bid at an inflated figure. Canadian Dredge was not obliged to perform any work.

68 On March 12, 1969, Sceptre Dredging Ltd. of Vancouver, in a proposed jointventurewith Dawson Construction

Ltd. ("Dawson Construction"), had completed prescribed bid forms showing a tender price of $6,945,000. On March

13, 1969, representatives of M.l.L. and McNamara Corp. met. There was evidence that on the same date

McNamara Corp., through Quinlan, finalized an agreement with Albert Gill, vice-president of Sceptre, by which

McNamara Corp. received an option to purchase a dredge owned by Sceptre for $2,000,000. lt was a condition of

the option that if McNamara did not exercise the option, it would pay Sceptre the sum of $200,000 (this amount was

later reduced to $150,000). There was evidence to the effect that McNamara Corp. at no time intended to purchase

the dredge. There was conflicting evidence as to the value of the dredge at the time, the evidence placing it
somewhere between $750,000 and $2,000,000. lf this dredge were sold, Sceptre and Dawson would not be in a
position to tender, since the dredge would not be available to perform the work under the contract. lt was the theory

of the Crown that neither McNamara Corp. nor C.A.C. had any need for the dredge and that the $200,000 forfeiture
payment was a "pay-off' to Sceptre in return for an agreement not to bid. ln fact Sceptre and Dawson Construction

did not submit their tender. M.l.L. was the successful bidder at a price of $7,950,000. McNamara Corp., Canadian

Dredge and a company known as Les Enterprises Loma Ltee were the unsuccessful high bidders.

North Traverse - lsle d'Orleans - count 1 - June 22, 1971

69 This contract involved a particularly large job having a value in excess of $20,000,000. A consortium of three

companies consisting of M.l.L., McNamara Corp./C.A.C., and J.P. Porter was openly and publicly formed and

agreed to submit a tender as one entity. These companies were to assume responsibility for the work on the

following basis: M.l.L. - 50o/o, McNamara Corp./C.A.C. - 37o/o, J.P. Porter - 13o/o. The participants agreed that the

consortium bid should not exceed the Government estimate of $19,000,000 plus 10% which worked out to $1.49
per cubic yard, the amount for which they eventually submitted their tender.

70 Prior to tendering, the members of the consortium agreed to approach Canadian Dredge and Pitts Engineering

to have them make accommodation bids. ln due course those companies agreed to tender high bids in return for a
payment to Canadian Dredge of 2o/o of the amount of the joint venture's bid and to Pitts of 1 1l2o/o of such amount.

71 There was evidence that John MacDonald, vice-president of Dillingham Corporation Ltd. ("Dillingham") of

Vancouver, telephoned a representative of J.P. Porter advising that Dillingham and Sceptre were contemplating a

joint-venture bid. He was told that there had been an agreement between dredging contractors in the West and

dredging contractors in the East by which the western contractors would not bid dredging jobs in eastern Canada

and vice yersa. As a result it was agreed that Dillingham and Sceptre would not tender on the North Traverse job,

and J.P. Porter would not bid on a forthcoming project at Roberts Bank, British Columbia.

72 The joint venture companies were low bidders with a bid of $20,860,000. Canadian Dredge and Pitts

Engineering were unsuccessful high bidders and as a result became entitled to payments of $400,000 and

$300,000 respectively from the consortium.

73 The three principals involved in this scheme of bid-rigging were the unindicted co-conspirators Rindress,

Schneider and Quinlan, representing respectively J.P. Porter, Canadian Dredge and McNamara Corp. They

testified that the moneys that were to be paid out to Canadian Dredge and Pitts Engineering on this contract were
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the field office of J.P. Porter and $5,000 from Rindress' own money, making up the balance of $75,000; Rindress

paid the $75,000 to Schneider.

83 Quinlan gave evidence that no one in McNamara Corp. knew about McNamara Corp.'s 40% interest in the

Hamilton Harbour project. There were, however, a series of payments made by J.P. Porter to a number of

companies in which Quinlan was involved, for services which were never rendered to such companies but for which

fictitious invoices were sent to J.P. Porter for payment. These payments included one on April 4, 1972,1o McLean

Dredge and Dock (a Quinlan company) for $3,675; one on September 18, 1972, to Mclean Dredge and Dock, for

$9,187.50; a series of payments in March and July, 1972, lo Woodruff Construction (a Quinlan company) totalling

$7,600. J.P. Porter also made a payment on March 16, 1972, to Waubaushene Navigation Limited, a company

operated by Schneider, for the amount of $25,200 based on a false invoice. ln addition to the payment made to

Quinlan's private companies, the sum of $104,000 was paid to McNamara Marine Limited, a subsidiary of

McNamara Corp.

Cap-a-la-Roche - count 3 - June, 1972

84 Tenders for this project closed on June 16, 1972. Rindress, Quinlan and Schneider, on behalf of Richelieu,

McNamara Corp. and Canadian Dredge, and Messrs. Cooper and Jarrel, on behalf of Pitts Engineering, reached an

agreement whereby Richelieu was to be the successful low bidder and Canadian Dredge and McNamara Corp.

were to receive a payment of $200,000 each. Pitts Engineering was to receive a subcontract to perform 25% of the

job. Rindress instructed the three companies as to the prices at which they were to tender Richelieu was then

awarded the contract as low bidder. Canadian Dredge, McNamara Corp. and Pitts Engineering tendered high bids

as requested. Later Quinlan told Rindress that he had only been putting on an act to deceive Schneider and

insisted that McNamara Corp. receive 40o/o oÍ the profits. Rindress was concerned about a high bidder receiving a

subcontract on the job, and, accordingly, he said, agreement was reached between him and Cooper whereby Pitts

Engineering would be credited with $280,000 on the score sheet in lieu of receiving a subcontract.

85 There was some delay in securing the contract, and there was an indication that the Ministry of Transport might

cancel it because of a cost-cutting programme initiated by the Ministry. Hence Rindress contacted Jean Simard and

advised him of the importance of the contract to Richelieu and of the delay that was being encountered. According

to Rindress, Simard indicated he would take the matter up with a senior Government official who was a friend.

(Simard in giving evidence in his defence disagreed with Rindress' version of the evidence) Richelieu paid $25,000

to the campaign fund of the politician to whom Simard was said to have spoken. The Treasury Board approved the

award of the contract to Richelieu on August 21 , 1972.

86 McNamara Corp. sent to Richelieu three fictitious invoices for the rental of a dredge and two scows, totalling

$198,332. A cheque for $187,592 dated November 16, 1973, was issued by Richelieu to McNamara Corp.

representing the payment of three fictitious invoices less a deduction of $10,740 owing by McNamara Corp. to

Richelieu. ln addition, McNamara Corp. was credited with $72,000 on the J.P. Porler "score sheets" prepared by

Rindress while he was holidaying in the Barbados. Richelieu never paid the $200,000 to Canadian Dredge or the

$280,000 to Pitts Engineering.

Toronto Harbour - count 4 - January, 1973

87 McNamara Corp. agreed with J.P. Porter to make the latter a silent joint-venture partner in exchange for J.P.

Porter's agreement to submit a high bid. J.P. Porter was to receive approximately 40% of the profit on the project

and was not obliged to do any work for this compensation. Rindress estimated the 40% profit would amount to

$1,000,000.

88 McNamara Corp. and J.P. Porter then agreed with Canadian Dredge to award it a subcontract for demolition

work for cost plus $675,000 (for equipment rentals and profit) in return for its agreement to submit a false high

tender.
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gave evidence of a meeting to attempt to reach such an agreement which took place at the Royal York Hotel in

Toronto on August 20, 1969, at which representatives of M.l.L., McNamara Corp., J.P. Porter, Canadian Dredge (all

of which were eastern companies) and Sceptre and Dillingham (both of which were western companies) were

present. A further meeting was said to have taken place on November 21 , 1969, at Capilano Golf Club with

representatives of the same corporations present. Evidence was given that a tentative agreement between M.l.L.,

McNamara Corp., Dillingham and Sceptre was reached making "the Saskatchewan border" the dividing line, the

agreement to terminate December 31 ,1974. The agreement was never in fact formalized or honoured. A further

meeting was said to have been held in Montreal at the Queen Elizabeth Hotel in October, 1971, with the same six

corporations represented.

gg The grounds of appeal relied upon by the appellants have raised a substantial number of difficult and

complicated questions of law. Those questions deal with rulings made by the trial Judge during the course of the

trial and with alleged misdirection and non-direction on the part of the trial Judge in his charge to the jury.

100 Although numerous alleged grounds of error were advanced by counsel for the appellants, we only asked

Crown counsel to respond to some of them. To assist Crown counsel, at the conclusion of the argument of each

appellant, we prepared a list of questions with respect to that appellant on which we wished to hear argument.

101 lt became obvious during the course of argument that certain common issues were being raised that applied to

all appellants or to all appellants of a certain class, such as the corporate appellants. Accordingly, before turning to

a consideration of the appeal of each appellant, we intend to discuss those common questions. ln some cases, as

will be seen, we are able to dispose of the matter. ln others, we are able to arrive at conclusions about the relevant

law that we can apply to the parlicular appellant or appellants affected by them.

102 ln addition to the common issues, certain additional issues were raised that were only relevant to a particular

appellant. We will deal with them when we are discussing the appeal of that appellant.

103 We do not wish anything said in this judgment to be taken as minimizing the extraordinary skill, effort and

dedication of the learned trial Judge in the conduct and resolution of this difficult and lengthy trial. The record shows

that the trial Judge maintained a judicial impartiality and neutrality throughout the trial. We do not underestimate the

physical stamina and the strength of intellect required to preside over a criminal trial of the length and complexity of

the trial under appeal. This was done by the learned Associate Chief Justice in an exemplary manner.

104 The charge to the jury required the careful segregation of the many factual and legal issues raised. Subject to

our later comments, this was also achieved meticulously and accurately. As a result of the careful research and

argument of counsel in the appeal, our review of the pertinent case law, and our examination of the evidence, we

are of the opinion that some errors, of varying degrees of importance, occurred. This cannot, however, obscure or

depreciate the great care and skill with which the learned trial Judge segregated the issues, painstakingly dealing

with the various counts against each defendant carefully and separately in his charge to the jury.

105 Before turning to the common questions, there is one further matter that we would like to mention and that is,

the death of W.B. Williston, Q.C., while the appeal was under reserve. Mr. Williston, the leading counsel for

McNamara Corp., argued the appeal with his customary skill, vigour and ability. Although we greatly appreciate the

help that we received from all counsel in this difficult and complex appeal, we think it appropriate in the

circumstances to make special mention of our appreciation for the assistance that we received from Mr. Williston.

His excellent factum and his able and lucid presentation of the appeal of McNamara Corp. made our task a great

deal easier.

General Questions

Severance, Overloading and Overburdening of Judge and Jury

106 Mr. Robinette, leading counsel on behalf of the appellant Jean Simard, made a forceful submission, which was
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escape an arduous task for myself in directing a severance of some counts. I am very conscious, however,

of the great potential for unfairness and prejudice to each of the accused if all these counts were to be

given to the jury jointly. I will deal later with the question of separating the conspiracy counts from the

substantive counts. Suffice ¡t to say for the moment that there is a great potential of prejudice in joint trials,

when one considers the difficulty for a jury of laymen to segregate evidence which would be legally
admissible against one accused and inadmissible against others. lt presents great danger of an unfair trial.

1'11 The appellants also rely on the remarks of Bridge L.J. delivering the judgment of the Court of Appeal in R. v
Novac et al. (1976), 65 Cr. App. R. 107 at pp. 1 18-9:

We cannot conclude this judgment without pointing out that, in our opinion, most of the difficulties which

have bedevilled this trial, and which have led in the end to the quashing of all convictions except on the

conspiracy and related counts, arose directly out of the overloading of the indictment. How much worse the

difficulties would have been if the case had proceeded to trial on the original indictment containing 38

counts, does not bear contemplation. But even in its reduced form the indictment of 'l 9 counts against four

defendants resulted, as is now plain, in a trial of quite unnecessary length and complexity. lf the specific
offence counts against Novac, Raywood, and Andrew-Cohen and all the counts against Archer had been

tried separately, the main trial of the conspiracy and related counts would have been reasonably

manageable and the four separate trials would have been short and straightforward. Quite apart from the
question whether the prosecution could find legal justification for joining all these counts in one indictment
and resisting severance, the wider and more important question has to be asked whether in such a case

the interests of justice were likely to be better served by one very long trial, or by one moderately long and

four short separate trials.

We answer unhesitatingly that whatever advantages were expected to accrue from one long trial, the

precise character of which has never been apparent to us, they were heavily outweighed by the
disadvantages. A trial of such dimensions puts an immense burden on both judge and jury. ln the course of

a four or five day summing-up the most careful and conscientious judge may so easily overlook some

essential matter. Even if the summing-up is faultless, it is by no means cynical to doubt whether the

average juror can be expected to take it all in and apply all the directions given. Some criminal prosecutions

involve consideration of matters so plainly inextricable and indivisible that a long and complex trial is an

ineluctable necessity. But we are convinced that nothing short of the criterion of absolute necessity can
justify the imposition of the burdens of a very long trial on the Court.

ln making these comments we are by no means criticising the learned judge in the instant case. When, at

the outset, he had to consider the question of severance, to the limited extent that it was canvassed before

him, he had no opportunity to consider the voluminous committal papers and could only decide on the basis

of such arguments as counsel presented to him. He certainly had no opportunity to apply his mind to the

wider questions to which we have drawn attention. lt must always be the responsibility of those who have

the conduct of a prosecution of any magnitude to consider those wider questions. lt is quite wrong for
prosecuting authorities to charge, in a single indictment, numerous offenders and offences, simply because

some nexus may be discoverable between them, leaving it to the Court to determine any application to

sever which may be made by the defence. lf multiplicity of defendants and charges threatens undue length

and complexity of trial then a heavy responsibility must rest on the prosecution in the first place to consider
whether joinder is essential in the interests of justice or whether the case can reasonably be sub-divided or

otherwise abbreviated and simplified. ln jury trial brevity and simplicity are the hand-maidens of justice,

length and complexity its enemies.

112 ln countering this argument, Mr. McLeod submitted that the general rule is that, prima facie, persons alleged

by the Crown to be acting in concert - particularly in a charge of conspiracy - should be jointly charged and jointly

tried. The classic statement in that respect was made in R. v. Grondkowski and Malinowski (1946), 31 Cr. App. R.

l16,andadoptedbythisCourtin R.v.Sternig atp.2S3.GoddardL.C.J.saidatp 119:
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117 We are unable to say, having regard to the interests of justice as interpreted in R. v. Grondkowski and

Malinowski, supra, that Associate Chief Justice Parker exercised his discretion improperly, or that his first ruling

resulted in a denial or miscarriage of justice.

118 As for the "overloading" argument, which all appellants'counsel now seem to adopt and which is of course

related to, but separate from the motion for severance, the Crown's position is that the trial was not unfair and that

no miscarriage of justice was caused by the overburdening of Judge and jury. The Crown's position was that, in any

event, the counts selected were so closely related as to fall within the rule enunciated by Bridge L.J. in R. v. Novac,

supra, where he said at p. 118 in the previously-quoted passage that:

Some criminal prosecutions involve consideration of matters so plainly inextricable and indivisible that a

long and complex trial is an ineluctable necessity. But we are convinced that nothing short of the criterion of

absolute necessity can justify the imposition of the burdens of a very long trial on the Court.

1 19 The above statement is not, in our view, applicable to a Canadian criminal trial. To our knowledge, it has not

been judicially adopted in Canada. We are of the view that "the criterion of absolute necessity" as propounded in

Novac, is unduly onerous and restrictive in the context of granting or refusing separate trials, and that it should,

therefore, not be adopted. Under the test in ¡Voyac, the burden would appear to be on the Crown, in every lengthy

and complex trial, to demonstrate absolute, ineluctable necessity. However, we believe that the proper test to be

adopted at trial is the one set out in s. 520 of lhe Criminal Code, namely, that the ends of justice require a

severance. The onus is on the applicant to show, on a balance of probabilities, that this is so. ln contrast, the proper

test on appeal, where severance is refused at trial, is whethersuch refusal resulted in a miscarriage of justice.

120 ln any event, even if the rule in Novac is to be preferred or used in the interpretation of s. 520, we feel that its

stringent requirements were satisfied in this case. Since counsel for the accused were unable to agree on the

method of severing the counts, or indeed whether separate trials should be ordered, there were strong reasons for

the trial Judge proceeding with a joint trial, notwithstanding its length and complexity.

121 \Ne agree with Crown counsel that no miscarriage of justice was caused by the length of the trial or by the

complexity of the issues dealt with. ln our view, the verdicts returned by the jury demonstrated their ability to grasp

the issues and to comprehend the nature of the evidence and to understand the applicable law in relation to the

issues and to the evidence. Furthermore, we doubt very much that any particular attempt at severance of the

counts would have resulted in a shorter or simplified trial, inasmuch as the evidence on other counts could have

been called and would have become admissible as similar act evidence. The result would have been a burdensome

multiplicity of trials of substantially similar length. We are unable to conclude, after having had the benefit of a most

complete and detailed argument in which the facts and issues were extensively canvassed, that the interests of
justice required separate trials, or that the learned trial Judge erred in refusing to declare a mistrial because of the

complexity of the trial.

122 Accordingly, for the foregoing reasons, the ground of appeal based on failure to grant severance and on the

"overburdening" of Judge and jury fails, as to all appellants.

Corroboration

123 The learned trial Judge in the general part of his charge properly warned the jury against the danger of acting

on the uncorroborated evidence of accomplices and then gave the jury the following instruction as to the nature of

evidence capable of constituting corroboration:

Now what is corroboration? lt is evidence, oral or documentary, which is independent of the accomplice's

testimony and which shows or tends to show that the offence charged has been committed and also that

the accused committed it.
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as a whole, the Judge was instructing the jury that an item of evidence need not of itself be capable of providing

corroboration but may be capable along with other evidence of providing corroboration. He forcefully submitted that

when the charge is considered in its entirety, the impugned passage cannot fairly be said to have detracted from

the requirement that before the jury could find that evidence was corroborative of the testimony of an accomplice,

they would have to be satisfied that the cumulative effect of all of the evidence which was capable of providing

corroboration was such as to show or tend to show not only that the crime charged has been committed but, also,

that the accused committed it. Mr. McLeod, in supporl of his submission, emphasized that the trial Judge had,

immediately prior to the impugned passage, instructed the jury in accordance with the principle formulated in R. v.

Baskerville t1916]2 K.B. 658. He also relied on the fact that the trialJudge in his charge put the Crown's case and

the case for each accused separately in respect of each count, and related to each accused the items of

corroboration that he left with the jury. He submitted that the manner in which the trial Judge charged the jury on

corroboration negatived any inference that he instructed the jury that evidence which corroborates the testimony of

an accomplice with respect to one accused is corroborative with respect to any accused.

130 Counsel forthe appellants, and particularly Mr. Austin Cooperforthe appellants Sydney Cooper and the Pitts

companies urged that where the Judge's charge may be suggested to be equivocal, it is appropriate to consider the

submissions of counsel and the address of Crown counsel in order to shed light on what the Judge intended to

convey and on how the jury might understand it. We accept that submission. We recognize, of course, that it is not

what the Judge intended, but what his words as uttered would convey to the jury, which is the decisive matter:

Bigaouettev.TheKing aLpp.271-2,1 D.L.R. 1147,:;.::;:,'iÍì:.:,¡:;,!.'1atp.114.

131 Counsel for two of the accused, with whom we are not concerned in the appeal, filed a memorandum with

respect to the subject of corroboration prior to the addresses of counsel. Mr. McLeod, in responding to the

memorandum, commenced by stating that there had been "some considerably important changes in the law

relating to corroboration over the last few years". After referring to a number of authorities he said, in part:

Now, of course, in this case any such admissions by the defence, for example, that there was an illegal

agreement came rather late in the day. Throughout the first few months of the Crown's case at least the

Crown was, as is quite open to the defence, put to the full and proper proof of all the elements of the

Crown's case. lt was only long after the trial had been ongoing when it became rather obvious that there

had been an illegal agreement that some of the defence counsel started to cross-examine and later some

of the accused started to testify in such a way as to disclose an admission on their part that there was in

fact an illegal agreement.

The Crown's position will be, and I will be getting into this in more detail later, the Crown's position will be

that all those admissions constitute corroboration.

Now, the final step in this three-step procedure, my lord, is that to be evidence capable of providing

corroboration the evidence does not have to corroborate the evidence of the accomplice vis-à-vis a

particular accused on a charge.

The question for the jury with respect to, let's say count 4, is whether or not there is evidence capable of

corroborating the testimony of Schneider, for example. lt does not matter whether there is any evidence

corroborating what Schneider said about a particular accused on count 4, what matters is whether there is

corroboration of what Schneider said about all of the accused in the sense of anything that tends to

corroborate what he said is evidence capable of corroborating whether it touches a particular accused or

not.

132 ln Mr. McLeod's address to the jury, he said

I expect his lordship will tell you that the law is that evidence which tends to corroborate one of the

accomplices on his testimony that there was an illegal agreement can be used by you to put yourselves in

the position where, if you find it to be corroborative, you will no longer be bound by the general warning

about it being dangerous to convict without corroboration.
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vis-à-vis a particular accused" was unfortunate, and standing alone might convey to a jury that evidence, to be

capable of being corroborative, does not have to implicate a particular accused. This passage cannot, however, be

considered in isolation and detached from its context. The trial Judge had, almost immediately prior to the

impugned instruction, told the jury twice that corroboration is independent evidence which shows or tends to show

that the offence has been committed and that the accused committed it. He also instructed the jury that

corroborative evidence should not only be consistent with the truth of the accomplice's story on the matters which

are in issue, but should be more consistent with its truth than its falsity, and that corroboration may be found in

independent evidence of circumstances which indicate that the accomplice's story is true.

135 The jury could scarcely have failed to appreciate that they were being instructed that corroboration could only

be found in circumstances which tended to show that the accomplices' evidence, as to the accused's involvement in

the conspiracy, was true. This view is supported by the fact that the jury acquitted a number of accused with respect

to whom the Judge left numerous items of evidence as capable of being corroborative; for example, he left 42 items

of evidence with the jury as capable of constituting corroboration with respect to the accused Martin on one count
(four), and Martin was acquitted. The manner in which the trial Judge related the items of evidence specified as

capable of being corroborative to each accused on each count, would have reinforced the earlier correct instruction,

repeated twice, that evidence to be capable of being corroborative is evidence which is independent of the

accomplice's testimony and which shows or tends to show that the offence charged has been committed and that

the accused committed it. Whether there was misdirection in relation to corroboration and, if so, how it affected

particular appellants must be determined with reference to the specific items left with respect to each appellant. We

are satisfied, however, that the jury could not have concluded fröm the Judge's charge as a whole that if they found

that an accomplice's evidence was corroborated as to one accused, it was corroborated as to all accused.

136 Although lengthy objections were made by defence counsel to the Judge's charge on corroboration, we have

been unable to find any passage where any of the experienced defence counsel specifically drew the Judge's

attention to the impugned passage or submitted that it had the meaning that was attributed to it in this Court. The

objections, substantially, were limited to the mass of evidence that the learned trial Judge left with the jury as

capable of being corroborative and to his leaving with the jury numerous items which did not implicate individual

accused.

137 ln view of the extensive argument before us with respect to the effect of two recent decisions of the Supreme

Court of Canada on the principles enunciated in R. v. Baskerville 119161 2 K. B. 658, it is appropriate to examine the

Baskerville principles in the light of those cases. According to the rule in Baskerville, there must be corroboration in

two areas: (1)that the crime was committed, and (2) that the accused was implicated in its commission. ln some

cases the real issue is whether the crime was committed, it being clear that if the crime was committed, the

accused committed it or participated in its commission. ln other cases the commission of the crime is not in dispute

and the vital issue is whether the accused committed it or participated in its commission.

138 ln R. v. Baskerville, supra, Lord Reading said at p. 667

We hold that evidence in corroboration must be independent testimony which affects the accused by

connecting or tending to connect him with the crime. ln other words, it must be evidence which implicates

him, that is, which confirms in some material particular not only the evidence that the crime has been

committed, but also that the prisoner committed it ... lt would be in high degree dangerous to attempt to

formulate the kind of evidence which would be regarded as corroboration, except to say that corroborative

evidence is evidence which shows or tends to show that the story of the accomplice that the accused

committed the crime is true, not merely that the crime has been committed, but that it was committed by the

accused.

The corroboration need not be direct evidence that the accused committed the crime, it is sufficient if it is

merely circumstantial evidence of his connection with the crime. A good instance of this indirect evidence is
to be found in Reg. v. Birkett [8 C. & P. 732]. Were the law otherwise many crimes which are usually
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three different slots, namely intercourse, non-consent and identity. The wording of the section goes against

that interpretation. On the text of the article, there is corroboration when the story of the complainant is

"corroborated in a material particular by evidence that implicates the accused". lt is the entire picture that

must be looked at, not a portion thereof. When that supporting evidence, as in the case at bar, is

circumstantial, it is the whole that must be examined and not each piece individually. The corroborating

evidence should not be broken up into fragments. Appellants' submission is really the proposition that, in

the case of sexual offences, corroboration may never be circumstantial because each piece must be

complete in itself.

143 The majority judgment held that the five items taken as a whole were capable not only of corroborating the

complainant's evidence that she had been raped, but of implicating all the accused in the commission of the

offence. Relevant to connecting the entire group to the commission of the offence was the finding of the four men

together at the time of their arrest, coupled with their admission that they had been together earlier in the evening;

the presence of the human scalp hair of Caucasian origin on the complainant's jeans, which was similar to hair

found on the clothing of one of the accused (Warkentin) and the possession of the red Ford Mustang. ln our view,

the basis of the majority judgment is that the hair on the complainant's jeans, which was similar to that found on

Warkentin, was capable of linking Warkentin to the offence. The admission by all the accused that they had been

together earlier in the evening, coupled with the fact that they were arrested together, was capable of linking the

other accused to Warkentin at the relevant time and, thus, the evidence was capable of implicating the entire group

and each member of it in the commission of the offence. Whether those items, in fact, constituted corroboration
was, of course, for the jury to determine.

144 ln Warkentin et al. v. The Queen, supra, de Grandpr J. at p. 16 C.C.C., p.374 S.C.R. quoted the following

passagefromthejudgmentof thisCourtinR.v. Boyce'ir::; ."i; " 
' . ',,.,'atP.28,O.R.(2d)561 a| p.572,

c.R.N.S. 336:

"ln many cases involving sexual offences there will be no physical evidence of the alleged offence. ln cases

of indecent assault and gross indecency, commonly, the only evidence of the element of indecency is the

complainant's evidence. The same situation may exist with respect to proof of penetration in some cases of

rape. lt is, of course, unnecessary to prove these elements independently of the complainant's evidence.

What is sought is independent evidence which makes it probable that the complainant's testimony with

respect to the vital rssue or rssues rs frue" ...

[Emphasis added.]

145 Dickson J. (with whom Laskin C.J.C., Spence and Pigeon JJ. concurred), held that there was no corroborative

evidence which linked the group or any individual member of it to the offence. He said at p. 11 C.C.C. p. 368

S.C.R.:

The evidence of identity must be such as to place the accused at the scene of the crime, not at some other

place in the same town. I entirely agree that items of evidence said to implicate an accused may be looked

at collectively and within the total picture of all of the evidence but if, lacking independence, none of the

items is capable of corroborative effect, then no accumulation will serve to create that effect.

146 Both the majority and minority judgments, in our opinion, require that evidence to be corroborative must not

only confirm the commission of the offence but must implicate the accused in its commission. The difference

between the majority and the minority was merely whether the circumstances relied on as capable of being

corroborative had that quality.

147 Theotherrecentdecisionof theSupremeCourtof CanadaoncorroboralionisMurphyandButtv.TheQueen

in the appear was whether the triar Judse erred in instructins i["ffiï:i"Ï:';':tili,"l""li,Jl""iï:
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deprive the admitted fact of the character of being capable of constituting corroboration. The jury may reject the

explanation, and it is for the jury to decide whether to accept the fact as corroboration.

153 We consider that the following propositions apply to the principal questions relating to corroboration raised on

the appeal:

1. Corroborative evidence is independent evidence which shows or tends to show that the story of the

accomplice that the accused committed the crime, is true, not merely that the crime was committed but

that it was committed by the accused: R. v. Baskerville, supra.

2. An elaboration of the Baskerville rule, where circumstantial evidence is relied upon as corroborative, is

that evidence to be corroborative must be more consistent with the truth than with the falsity of the

accomplice's evidence on the vital issue or issues, and if in the view of the jury the facts, even though

independently proved, are equally consistent with the truth as with the falsity of the accomplice's

evidence on the vital issue or issues, they are not corroborative: Ihomas v. The Queen, supra; R. v.

,. .. Another and, perhaps, preferable way of stating lhe Baskerville rule, where circumstantial

evidence is relied on as corroborative, is that corroboration is independent evidence which makes it

probable that the accomplice's testimony with respect to the vital issue or issues is lrue. Warkentin et

al. v. The Queen, supra, al p. 15 C.C.C., p. 372 S.C.R .; R. v. Boyce, supra.

3. lt is the function of the Judge to instruct the jury what evidence is capable of constituting corroboration;

it is for the jury to say whether the evidence, in fact, is corroborative'. Manos v. The Queen ,

':' t'l'

4. lt would seem axiomatic that since guilt may be established by circumstantial evidence, a number of

circumstances collectively may constitute corroboration, provided that viewed together the

circumstances satisfy the test of corroborative evidence. Accordingly, circumstances which, viewed in

isolation, are incapable of constituting corroboration may, when considered together, be of sufficient

strength to corroborate the commission of the offence and to connect the accused with its commission

and, hence, be capable of being corroborative. lt is proper for the Judge to leave with the jury a
number of items of evidence, which viewed together, are capable of constituting corroboration provided

that, viewed cumulatively, the circumstances meet the test required for evidence to be capable of being

corroborative'. Warkentin et al. v. The Queen, supra; R. v. Boyce, supra; R. v. Balleyment ::

5. ln considering whether evidence is capable of being corroborative it must be viewed against the total

picture of all the evidence: Warkentin et al. v. The Queen, supra', Murphy and Butt v. The Queen,

supra', R. v. Boyce, supra.

6. Whether a fact independently proved is capable of being corroborative must be determined without

reference to the defence evidence. Where the accused offers an explanation of a fact capable of being

corroborative, it is for the jury to accept or reject the accused's explanation. lf they reject the

explanation the fact retains its corroborative quality: R. v. Jesseau and Breen'l ;,' ,.' ;

R. v. Boyce, supra, R. v. Hodgett, [1957] N.I.L.R.1', R. v. Sternig : '' '-'; Wakeling'

Corroboration in Canadian Law (1977), pp. 40-3.

7. Where there is any independent evidence of facts relied upon as corroboration, it is for the jury to say

whether those facts are more consistent with the truth than the falsity of the accomplice's testimony on

the vital issue or issues, provided the facts are of such probative quality that if accepted by the jury as

proved, and any evidence given by the defence explaining those facts rejected, a reasonable jury

would be warranted in concluding that they are more consistent with the truth than the falsity of the

accomplice's evidence on the vital issue or issues. lt is a question for the Judge whether the facts are

capable of being corroborative; it is for the jury to consider whether lo accept the facts as

corroborative
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indictment, on which there had allegedly been bid-rigging by the appellants. He ruled the evidence admissible on

two grounds: (a) it went to the state of mind of one or more of the accused, and (b) it was strikingly similar in nature

to the acts charged in the indictment. The 38 contracts and their dates were the following:

1. C.N.E., 1959-1960

2. Westerly Water lntake, 1963

3. Trenton Channel, 1963

4. Grand Bend, July 23, 1964

5. Port Weller, October 23, 1964

6. Oshawa, April 13, 1966

7. Port Burwell and Port Stanley, July 27 ,1966 and August 24, 1966, respectively

8. Fort William, January 22,1969

9. Nanticoke, March 10, 1970, recall April 13, 1970

10. Cap Aux Meules, March 18, 1970

11. Stelco, May 20, 1970

12. City of Detroit, 1970

13. Manitoba Hydro Playgreen Lake, April20,1971

14. North Sydney, December 15,1971

15. Manitoba Hydro Ominawin, May 24, 1972

16. Boat Harbour, May 29,1972

17. Toronto Harbour Western Channel, August 24, 1972

18. Toronto Harbour Phase l, August 29,1972

19. Dofasco, September 22, 1972

20. Stephenville, October 4, 1972

2'1. Pioneer Grain, October 12, 1972

22. DoÍasco, December 21, 1972

23. Rodney Terminal, January 25, 1973

24. Bruce lntake, 1973

25. Pickering, April 10, 1973

26. Souris, April 18, 1973

27. Olympic Site, spring 1973

28. Oshawa, May 1 5,1973

29. Port Caftier, May 15, 1973

30. Mission River, June 5,1973, recall August 16, 1973

31. Pioneer Grain, June 22, 1973

32. Becancour, July 5, 1973

33. Longue Pointe, August 7,1973
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related to the "early practice or system" of bid-rigging by the appellant. ln the prior counts, he listed any prior counts

in the indictment in which the appellant was charged as a co-conspirator. ln the prior similar acts, he identified the

similar acts, prior to the time of the count, that were relevant for the appellant. ln most cases, he did not summarize

the evidence with respect to the similar acts but merely identified them in some way for the jury.

164 Similarly, he broke down the evidence subsequent to the time of the count into three subcategories: (a)

subsequent counts; (b) subsequent similar acts, and (c) general. He dealt with these subcategories in the same

way that he had dealt with the subcategories of evidence prior to the time of the count.

165 The general evidence, both prior and subsequent to the time of the count, was presented to the jury in
narrative form and in chronological order. Apart from the general direction that was given to the jury regarding the

use of the evidence in section A, no special direction was given to the jury as to the use that could be made of this

evidence.

166 The prior and subsequent counts that were relevant for an appellant were, as we have said, merely listed by

the trial Judge; he did not repeat the evidence. He instructed the jury that the other counts could be used to show
knowledge of or participation in a system of bid-rigging by the appellant. The other counts were not capable of

being corroborative of the evidence of the accomplices since they lacked independence (R. v. Stms, [1946] 1 K.B.

531 at p. 544), and the trial Judge did not tell the jury that they could be used for that purpose. We think, however,

he was right in his instructions to the jury concerning the use that could be made of the other counts. Ordinarily,

where an indictment contains several counts, a trial Judge must be careful to instruct the jury that each count must

be considered separately. But, here, since all the acts charged in the various counts were closely interwoven and

interrelated, the evidence on the other counts was relevant and admissible to rebut the defences being advanced

by the appellants of lack of knowledge of or participation in bid-rigging. As Pigeon J. said in Guay v. The Queen
. 

.

which were somewhat similar to those in the present case:

Seeing that similar fact evidence may be used to rebut the kind of defence above mentioned, the evidence

on each count becomes admissible to rebut the defence on each of the other counts. lt cannot obviously be

necessary to have it repeated for this purpose; it is enough to say that it may be taken into account.

167 We would refer, also, to R. v. Sims, supra, aIp.544.

168 The prior and subsequent similar acts were, as we have said, identified by the trial Judge. ln his general

direction on similar acts that we have quoted above, the trial Judge instructed the jury that the evidence could be

used (a) to show the state of mind of an accused at the time of the alleged offence; (b) to rebut the defence of lack

of knowledge or innocent intent; (c) to show intent, and (d) to decide whether a particular person had authority to

act as he did. During the course of his charge, he told the jury that the similar acts could also be used to show

system. From time to time during his charge, he reminded the jury of the uses that could be made of the similar act

evidence, in most cases telling the jury that the evidence could be used to show state of mind or knowledge. For

instance, with respect to McNamara Corporation on count 6, he said: "And there were, also, five similar acts: Grand

Bend, Oshawa, Port Burwell, Nanticoke, Manitoba Hydro, Playgreen Lake, they all go to knowledge."

169 The admissibility of the similar act evidence is a difficult question which occupied considerable time during the

argument of this appeal. The point of commencement is, of course, the oft-quoted passage from the judgment of

Lord HerschellL.C. in Makinv. A.-G. New SouthWales, [1894]AC.57atp.65:

ln their Lordships' opinion the principles which must govern the decision of the case are clear, though the

application of them is by no means free from difficulty. lt is undoubtedly not competent for the prosecution

to adduce evidence tending to shew that the accused has been guilty of criminal acts other than those

covered by the indictment, for the purpose of leading to the conclusion that the accused is a person likely

from his criminal conduct or character to have committed the offence for which he is being tried. On the

other hand. the mere fact that the evidence adduced tends to shew the commission of other crimes does
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charged in this case in the following factors:

(1)

(2)

(3)

(4)

(5)

the victim in each case was the "owner" of a dredging project;

in each case the companies who submitted bids were responding to an adveftised call for tenders or

an invitation to tender;

in each case the potential competitors were known to each other;

in each case the "system" involved pre-bid discussions amongst the potential competitors,

in each case an agreement was reached amongst the competitors which in effect predetermined the

successful bidder, or at least the amount the successful bidder would be committed to "kick-back" to

the others;

in each case the successful bidder agreed to "pay-off'the unsuccessful bidders in return for their co-

operation;

in each case the successful bidder either inflated his bid or refrained from lowering it and thereby

covered these "payoffs";

in each case the bids were submitted in such a manner as to convey to the "owner" that they were

honest, competitive bids;

in each case the "system" involved the use of an accounting system referred to as a "score sheet"

which was periodically reconciled,

(6)

(8)

(e)

(10)in each case the parties representing the bidding companies were senior executives in charge of the

day{o-day operations of their respective companies, charged with the responsibility of obtaining

sufficient work and maximizing profits;

(11)in each case the potential bidders involved were either the same or from a smaller group within the

same larger group.

175 Although it may be questionable if it could be said that the acts were strikingly similar, there was undoubtedly

an underlying unity which manifested a general scheme and which in these circumstances made them admissible

as similar acts. Moreover, we do not think it is necessary to find "striking similarity" in order for the evidence to be

admissible. As Cleary, McCormick's Handbook of the Law of Evidence,2nd ed. (1972), p. 452, points out, the

Courts are stricter in applying the standards of relevancy when similar acts are tendered to prove identity or the

doing of the criminal act than they are when similar acts are tendered on the issue of knowledge, intent or state of

mind. ln D.P.P. v. Boardman, supra, the similar act evidence was tendered to prove the commission of the offence

by the accused. ln these circumstances, the strikingly similar test is properly applied as a condition precedent to

admissibility. Here, however, the evidence was tendered to prove state of mind, knowledge, intent, authority and

system. ln these circumstances, we do not think that the strikingly similar test should be applied as a condition
precedent to admissibility. As Lord Widgery C.J. said in R. v. Rance and Herron (1975), 62 Cr. App. R. 1'18 at p.

121:

It seems to us that one must be careful not to attach too much importance to Lord Salmon's vivid phrase
"uniquely or strikingly similar". The gist of what is being said both by Lord Cross and by Lord Salmon is that

evidence is admissible as similar fact evidence if, but only if, it goes beyond showing a tendency to commit

crimes of this kind and is positively probative in regard to the crime now charged. That, we think, is the test

which we have to apply on the question of the correctness or otherwise of the admission of the similar fact

evidence in this case.

176 ln deciding whether or not similar act evidence should be admitted, the problem, as McCormick points out, op.

crT pp 453-4, is really one of balancing:

(7)
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