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Introduction

[1] Rosen Goldberg Inc., the Court-appointed Receiver (the “Receiver”) of The Midas Investment
Corporation (“Midas”), moves for an order approving and authorizing the Receiver to the distribute funds
from the proceeds from the sale of properties at 205 Yonge Street and 90 Eastern Avenue over which the
Applicants hold a first mortgage (the “Mortgage”) in accordance with the recommendation set out in the
Fifth Report of the Receiver dated September 8, 2021.

[2] Midas and John Kavanagh, a guarantor (together, the “Responding Parties”), dispute the
distribution recommended by the Receiver on several grounds. In particular, they dispute distribution of
(a) $156,375 plus HST on account of a “manager’s fee”, (b) $278,413.70 on account of mortgage extension
fees; (c) $125,000.01 on account of three months’ interest bonus; (d) $358,897.67 on account of
protective disbursements; (e) the calculation of interest with compounding.

[3] | address the objections of the Responding Parties below.
Analysis

Are the Applicants entitled to a distribution that includes the management fee?

[4] The Responding Parties object to distribution of money in reimbursement of management fees
plus HST in the amount of $176,703.75 charged to the Applicants by C & K Mortgage Services Inc., a
mortgage broker that operates as Rescom Capital (“Rescom”).

[5] The Mortgage provides, at paragraph 15 of Schedule “A”:

15. Manager’s Fee

In the event of default herein, C & K Mortgage Services Inc. will be
appointed as the Chargee’s Manager at the Chargee’s discretion and
will be entitled to a fee of $250.00 per hour for its services and such
fee will be charged to the Chargor’s account, and added to the
amount owing under this Charge.

[6] The Responding Parties submit that payment of the management fee is not permitted because it
is not a legitimate cost of enforcing payment of the mortgage debt, rather, in essence, the charge for
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management fee is an attempt by the Applicants to, after default, begin to charge Midas for their own
administrative expenses. The Responding Parties submit that Rescom was managing the Mortgage when
it was not in default without charging its time for administration. They submit that the charge for
management fees penalizes Midas and has the effect of imposing a fee on the borrower upon a default in
a manner that is contrary to s. 8 of the Interest Act.

[7] In support of this submission, the Responding Parties rely on P.A.R.C.E.L. Inc. v. Acquaiviva, 2015
ONCA 331. In that case, the mortgage provided that the mortgagees were entitled to a late charge in the
event of their late receipt of monthly payments due under the mortgage. The mortgage also provided for
payment of a missed payment fee if payments under the mortgage were missed or late or returned for
payment. The Court of Appeal, at para. 95, noted that the respondents on appeal pointed to no evidence
in the record demonstrating that they incurred any actual losses as a result of late or missed payments
under the mortgage, apart from the amount of the nonpayment itself. There was no evidence the non-
payments gave rise to administrative costs. The Court of Appeal concluded, at para. 96, that in the absence
of evidence that the charges in question reflect real costs legitimately incurred for the recovery of the
debt, in the form of actual administrative costs or otherwise, the only reason for the charges was to
impose an additional penalty or fine, apart from the interest otherwise payable under the mortgage,
thereby increasing the burden on the mortgagors beyond the rate of interest agreed upon in the
mortgage. The Court of Appeal held that the late payment charges and default fees constituted fines or
penalties prohibited under s. 8 of the Interest Act.

[8] The Responding Parties also rely on BMMB Investments Limited v. Naimian, 2020 ONSC 7999
(CanlLll). In BMMB, Myers J. addressed whether disbursements that the mortgagee allegedly incurred in
enforcing the mortgage were recoverable as part of the mortgage debt. Myers J. observed that none of
the alleged disbursements was proven by an invoice and the concluded that there was no basis in the
evidence to determine that the costs were incurred at the amount claimed let alone to assess the
reasonableness of the alleged expenditures. Myers J. held, at para. 28, “[i]t does no injustice to any
plaintiff to require it to adduce evidence to support disbursements for which it claims reimbursement. As
no evidence is adduced by the plaintiff to support any of the costs for which it claims reimbursement,
none is allowed”.

[9] In response to these submissions, the Applicants rely on the evidence given by Rescom’s
President, Gary Gruneir. Mr. Gruneir’s evidence is not challenged by other evidence and he was not cross-
examined.

[10] Mr. Gruneir’s evidence is that Rescom’s revenue model is to earn lender’s fees for originating and
extending mortgage loans and, to a much lesser extent, administration fees for distributing monthly
payments to its investors. It has a staff of six mortgage agents, who originate loans, one accounting
person, and three administrative/clerical staff. Unlike an institutional lender, as a broker, Rescom does
not have an in-house workout group. Mr. Gruneir's evidence is that managing workouts of non-
performing loans is a distraction and the time associated with managing workouts is time that could
otherwise be spent originating loans and earning lender’s and extension fees.

[11] Mr. Gruneir’s evidence is that the private mortgage loans that Rescom originates are syndicated
among investors, whereby investors hold proportionate interests in the loan. Because these mortgages
are held by a syndicate of investors, in order to facilitate administration upon default, the mortgages,
including the Mortgage, include a provision for a management fee to be charged by Rescom to the
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mortgagor’s account and added to the amount owing under the charge, upon default. Rescom was
appointed by the Applicants to manage the recovery of the Mortgage when default occurred in 2013.

[12] Mr. Gruneir’s evidence is that this contractual provision enabled the Applicants to have Rescom
as a single point of contact with respect to efforts to collect and enforce on the loan and to obtain
reporting regarding those efforts. This facilitated and simplified the process of instructing counsel, and
receiving advice from counsel in connection with defending the action by Midas and Thomas Farrell
challenging the validity of the mortgage and pursuing recovery in the receivership proceedings. Mr.
Gruneir’s evidence is that this process alleviated the need for counsel to obtain instructions from and give
advice to each individual Applicant, which would have been administratively cumbersome, time-
consuming and very expensive.

[13] Mr. Gruneir appends to one of his affidavits a copy of Rescom’s time records over the past eight
years in relation to the Mortgage following default. During the period identified in the time records,
Rescom spent a total of 625.5 hours in managing the Mortgage on behalf of the Applicants.

[14]  The Applicants rely on 7084421 Canada Ltd. v. Vinczer, 2020 ONSC 217 in support of their
submission that the management fee does not offend s. 8 of the Interest Act. In Vinczer, the mortgagors
moved to set aside a default judgment. The motion judge concluded that the mortgagee was entitled to
judgment on the mortgage, and considered whether the mortgagee was entitled to management fees
charged. The management fee was charged based on a provision in the mortgage for a management fee
based on 5% of the mortgage principal which the borrower acknowledged is a reasonable estimate of the
fees to be incurred. The motion judge held, at para. 77, that the management fee was connected to a
rational purpose and that the mortgagee would undoubtedly incur costs associated with enforcing the
mortgage through internal time and expenses. The motion judge noted that although he could speculate
that the amount of actual costs incurred was less than the management fee calculated as a percentage of
the principal amount, there was no evidence that would allow a comparison to be made. The motion
judge concluded that the management fee must be enforced.

[15] | am satisfied based on Mr. Gruneir’s evidence that the Applicants incurred real costs that were
legitimately incurred through charges by Rescom of management fees for services provided to collect the
Mortgage debt and enforce the Mortgage. Mr. Gruneir provided detailed time dockets of the time spent
for which Rescom charged fees at the hourly rate specified in the Mortgage. Although Rescom
administered the Mortgage before default without charging a fee, | accept that the nature of the services
needed to manage a mortgage loan that is in default would differ from services needed to administer a
mortgage loan in good standing. | do not accept that Rescom is simply seeking to recover overhead
expenses through the management fees. The time spent for which management fees were charged,
supported by the time dockets, extended over a number of years while Midas challenged the validity of
the Mortgage.

[16] The management fee does not constitute fines or penalties that are prohibited by the Interest
Act. | do not allow this objection.

Are the Applicants entitled to a distribution that includes the extension fee charged by Rescom?

[17] The commitment that Rescom issued in connection with the Mortgage (the “Commitment”)
provides, in paragraph 20:
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Notwithstanding paragraph 19, in the event the loan is not repaid at
maturity or the lender and borrower have not come to agreeable
renewal terms, a fee equal to one twelfth of one per cent of the
principal amount of the loan will be added to the account for each
month that the loan has gone past maturity. At no time will payment
of this amount be considered a renewal of the mortgage.

[18]  The proposed distribution includes $278,413 in mortgage extension fees.

[19] The Responding Parties oppose distribution of the amount representing extension fees. They
submit that payment of extension fees would have the effect of allowing the Applicants to charge a higher
rate of interest on money in arrears than that charged on principal money not in arrears and, therefore,
such payment is prohibited because it would offend s. 8(1) of the Interest Act.

[20]  The Responding Parties rely on P.A.R.C.E.L., at para. 96:

In the absence of evidence that the charges in question reflect real
costs legitimately incurred by the respondents for the recovery of the
debt, in the form of actual administrative costs or otherwise, the only
reason for the charges was to impose an additional penalty or fine,
apart from the interest otherwise payable under the Mortgage,
thereby increasing the burden on the appellants beyond the rate of
interest agreed upon in the Mortgage. The courts have not hesitated
to disallow similar charges on the basis that they offend s. 8 of the
Interest Act: [citations omitted].

[21]  The Applicants rely on evidence from Mr. Gruneir that Rescom and its investors typically charge
borrowers an origination fee of 2-4% of the principal amount of a mortgage loan. When private mortgages
are extended, they typically charge an extension fee of 1-2% of principal. When private mortgages cease
to perform and enforcement becomes protracted, Rescom and its investors are prevented from re-
investing their sunken funds in the market and suffer the loss of opportunity associated with earning
lender’s fees and extension fees on the sunken funds. His evidence is that, for this reason, the payout
statement includes a charge for mortgage extension fees. Mr. Gruneir’s evidence is that in the
circumstances, in which Midas actively sought to avoid repaying the Mortgage by challenging its validity
over a period of eight years and, in the process, prevented Rescom and the Applicants from earning
lender’s and extension fees on the principal money advance, the extension fees charged are reasonable.

[22]  The extension fees do not represent charges for work done by Rescom to enforce the Mortgage
and recover payment of the mortgage debt. In this respect, the extension fees differ from the
management fees.

[23]  As noted by Cronk J.A. in P.A.R.C.E.L., at paras. 53-56, there are several prerequisites to the
application of s. 8 of the Interest Act. The first is that there must be a finding that the covenant in question
imposes a “fine”, “penalty”, or “rate of interest”. Second, the “fine”, “penalty” or “rate of interest” must
relate to “any arrears of principal or interest secured by mortgage on real property”. The arrears may arise
on default occurring before or after maturity of the relevant debt instrument. Third, the covenant must

also have the prohibited effect of “increasing the charge on the arrears beyond the rate of interest payable
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on principal money not in arrears”. Finally, the arrears of principal or interest must be “secured by
mortgage on real property”.

[24]  The rational for charging the extension fee may have been, as Mr. Gruneir explained, because the
Rescom and the Applicants were prevented from reinvesting their sunken funds and, as a result, they
were deprived of lender’s fees and extension fees on new loans. Nevertheless, there is no evidence that
the charge of extension fees reflect real costs legitimately incurred by the Applicants or Rescom for the
recovery of the mortgage debt. The extension fees only applies on default and the charge of such
extension fees imposed an additional penalty or fine, apart from interest otherwise payable, thereby
increasing the burden on Midas beyond the agreed upon rate of interest in the Mortgage. See P.A.R.C.E.L.,
at para. 96.

[25] The extension fees in the amount of $278,413.70 contravene the Interest Act. The extension fees
are disallowed.

Are the Applicants entitled to a distribution of amounts that include an interest bonus?

[26]  The Responding Parties object to payment of three months’ interest bonus under the Mortgage.
[27]  The Mortgage provides in paragraph 14 of the Additional Provisions:

In the event default is made in the payment of any principal money, at
the time or times provided herein, the Chargee will not be required to
accept payment of the principal monies without first receiving three (3)
months notice in writing or receiving three (3) months interest bonus in
advance payment of the principal monies.

[28]  The Responding Parties submit that the interest bonus is a penalty that is imposed on default and
has the effect of increasing the interest on arrears to a cost that is higher than what is included in the
Mortgage. The Responding Parties submit that the interest bonus contravenes s. 8 of the Interest Act and
is unenforceable.

[29] The Responding Parties rely on the decision of Myers J. in BMMB. In that case, Myers J. heard a
motion for summary judgment to enforce a mortgage. One issue was whether the lender’s charge of three
months’ interest was unenforceable because the payment violates s. 8 of the Interest Act. The relevant
provision in the mortgage in BMMB reads:

If the Indebtedness and any of the of the other sums which may be due
hereunder or under the Security Documents are not repaid on or before
the Balance Due Date, then the Chargor agrees to pay the Chargee in
addition to the amounts required to obtain a discharge, three months
interest at the rate of interest chargeable hereunder on the principal
amount outstanding on the Balance Due Date.

[30] Myers J. disallowed the charge of three months’ interest on the basis that the provision in the
mortgage requiring the mortgagor, after default, to pay an additional three months’ interest is a clear
violation of s. 8 of the Interest Act. Myers J. noted that the application of the provision arose on the
mortgagee enforcing the mortgage. It was not a prepayment or a voluntary payment by the mortgagor.
Myers J. held that this provision is a clear violation of s. 8 of the Interest Act.
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[31] Myers J. relied on the decision of the Court of Appeal in Mastercraft Properties Ltd. v. El Ef
Investments Inc., 1993 CanLIl 8545 (On CA). In Mastercraft, a covenant in a mortgage required the
borrower, following default under the mortgage, to give three months’ notice of payment or pay a bonus
in lieu thereof. The prepayment provision in Mastercraft reads:

And the said Mortgagor covenants with the Mortgagee that in the event of non-payment
of the said principal moneys at the time or times above provided, he shall not require the
Mortgagee to accept payment of the said principal moneys without first giving three
months’ previous notice in writing, or paying a bonus equal to three months’ interest in
advance on the said principal moneys.

[32]  This provision is the like the prepayment provision in the Mortgage in that it provides that, after
default, the mortgagee is not required to accept payment of principal without first receiving three months’
notice in writing or receiving three months’ interest bonus.

[33] The Court of Appeal in Mastercraft held that the “bonus” stipulated for is not an amount paid in
punishment for a breach of the mortgage contract, but is a payment required for the privilege of paying
arrears without the necessity of giving the three months’ notice contracted for. The Court of Appeal held,
accordingly, that the “bonus” was not a “fine” or “penalty”. The Court of Appeal went on to consider
whether the “bonus” constitutes a “rate of interest” charged on ”arrears of principal or interest” and held
that it does not. The Court of Appeal noted that in circumstances where the mortgagor did not wish to
give the notice contracted for, the extraction of the bonus could have the effect referred to in s. 8 of the
Interest Act, but, “the effect is irrelevant if the payment stipulated for does not fall within the categories

o

of ‘fine’, ‘penalty’ or ‘rate of interest’”.

[34] The Court of Appeal in Mastercraft addressed other lines of cases in which covenants to pay
additional interest on default were held to be invalid, and held that the cases cited fall into different
factual categories. The Court of Appeal drew a distinction between the prepayment provision in the
mortgage before it and the provision in another case, Tomell Investments Ltd. v. East Marstock Lands Ltd.,
1977 CanlLll 33 (SCC), where the covenant provided that on default, the mortgagee shall be entitled to
require payment of a bonus equal to three months’ interest. The Court of Appeal held that such a provision
would be in clear contravention of s. 8 of the Interest Act. The Court of Appeal held that the prepayment
provision in the Mastercraft mortgage on the appeal did not offend s. 8 of the Interest Act.

[35] In BMMB, the provision in the mortgage for payment of three months’ interest did not provide
for the borrower to give three months’ notice or to pay three months’ interest. As Myers J. held, at para.
58, the provision “adds an obligation to pay three months’ interest if the mortgagor fails to repay the
mortgage debt in full on the due date”. The required payment “is not a payment in lieu of notice”. Myers
J. held that the prepayment clause created an unenforceable penalty that contravened s. 8 of the Interest
Act.

[36] In support of their submission, the Responding Parties also rely on Vinczer. In Vinczer, the
mortgage contained a provision that, after default, the lender will not be required to accept payment of
principal monies without first receiving three additional months’ notice in writing or receiving three
months’ interest bonus. This provision is like paragraph 14 of the Mortgage.

[37] The motion judge in Vinczer, Boswell J., referred to s. 17(1) of the Mortgages Act which provides
that on default in payment of principal money secured by a mortgage a mortgagor may make such
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payment upon payment of three months interest, or the mortgagor may give the mortgagee at least three
months notice in writing of the intention to make such payment at a time named in the notice and, upon
making such payment, the mortgagor is entitled to make the payment of principal without further
payment of interest except to the date of payment. Boswell J. held that the rationale behind s. 17 ceases
to make sense when a mortgage goes into default after maturity.

[38] In support of his decision in Vinczer, Boswell J. cited his decision in Lee v. He, 2018 ONSC 5932. In
Lee, Boswell J. held that a mortgagee was not entitled to charge a bonus of three months’ interest under
s. 17 of the Mortgages Act where the mortgage was not paid in full at the end of the one year term and,
at paras. 24-27, he explained his reasoning:

[24] Section 17 is incorporated into every mortgage in Ontario. Its
purpose was discussed by the Court of Appeal in Mastercraft Properties
Ltd. v. EL EF Investments Inc., 1993 CarswellOnt 614. There, McKinley J.A.
said as follows, at paragraph 21:

... The provision protects the mortgagor by permitting payment
of arrears without penalty, or by permitting early redemption at
a price. It protects the mortgagee by giving him a three-month
period during which to arrange for reinvestment of his principal,
or monies to compensate for lack of that notice. The option is
that of the mortgagor. (Emphasis mine [Boswell J.])

[25] Mortgages are secured loans. Loans are contractual
arrangements. Pursuant to the loan agreement, the borrower is entitled
to the use of the lender’s capital for some stipulated period of time. The
lender, in return, is entitled to a stream of interest income, in addition to
the ultimate repayment of its capital. When a borrower goes into default,
the lender is theoretically entitled not only to repayment of its capital,
but also to the present value of the lost income it would have received by
way of interest had the breach not occurred. The lender’s damages are,
of course, subject to the requirement that it take steps to reasonably
mitigate its losses through the reinvestment of its capital.

[26] Providing that a mortgagor in default may redeem the mortgage
on the payment of three months interest, or on the provision of three
months notice, serves to cap the damages payable for the mortgagee’s
lost income stream, while concurrently fixing the mortgagee’s
responsibility to mitigate its losses. In effect, it is afforded three months
to reinvest its capital.

[27] The rationale behind s. 17 ceases to make sense when a
mortgage goes into default after maturity. In that circumstance, the
lender has already received (or is entitled to receive) the whole of the
income stream contracted for. The three months bonus interest would,
in such circumstances, be nothing more than a penalty, something it was
not intended to be: see Mastercraft Properties at para. 4.
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[39] | agree with the distinction made by Boswell J. in Lee between a mortgagee’s charge for three
months’ interest under a prepayment clause in a mortgage where the default occurs and the payment of
principal is to be made before maturity and such a charge where the default occurs at maturity, and the
payment of principal is to be made at or after maturity. Where default in repayment of principal and
accrued interest occurs at maturity, the mortgagee does not lose the contractually negotiated benefit of
the stream of interest payments for the balance of the term of the mortgage. In this circumstance, the
reasoning in Mastercraft would not apply. The bonus payment would not be “for the privilege of paying
arrears without the necessity of giving the three months’ notice contracted for”. In this circumstance,
there would be no prepayment and the three months’ bonus interest would be a penalty.

[40]  The Applicants cite the decision of Lauwers J. (as he then was) in Piesok v. Johnson, 2010 ONSC
1284. In Piesok the provision in question was like the relevant provision in BMMB in that it did not require
the borrower to give three months’ notice of payment of principal or pay three months’ interest. In Piesok,
Lauwers J. held that the provision in question did not contravene s. 8 of the Interest Act. Lauwers J. relied
on the decision of the Divisional Court in O’Shanter Development Co. v. Gentra Canada Investments Inc.,
(1995) 25 O.R. (3d) 188 (Div. Ct.) where, in respect of a similar provision, the Divisional Court held that the
mortgagor was required to pay the three months’ interest as a condition of redemption. It appears that
in Piesok, the three month interest charge was made after default but before maturity of the mortgage:
Piesok, at para. 21. In this circumstance, the reasoning of the Court of Appeal in Mastercraft would apply.
This fact distinguishes Piesok from the decisions of Boswell J. in Vinczer and Lee.

[41] | adopt the reasoning of Boswell J. in Vinczer and Lee and conclude that the charge of $125,000.01
for three months’ interest under paragraph 14 of the Additional Provisions of the Mortgage is

unenforceable because it contravenes s. 8(1) of the Interest Act.

Are the Applicants entitled to a distribution that includes the protective disbursements?

[42] The Responding Parties object to distribution of an amount that includes $358,897.67 (inclusive
of compound interest) of protective disbursements primarily relating to legal fees incurred in connection
with the receivership proceedings, as well as an interpleader action, solicitor’s negligence action, and a
lien action, as well as some other expenses.

[43] Mr. Gruneir gave evidence that as a result of the action by Mr. Farrell and Midas (the “Midas
Action”) in which they claimed for, among other things, declaration that the Mortgage is null, void and
unenforceable, the law firm who represented the Applicants in connection with the Mortgage transaction,
the title insurer of the Mortgage, Rescom, and Mr. Gruneir were sued by two investors in the Mortgage,
Thomas Bock and Rosewill Investment Corporation (the “Bock Action”). Rescom and Mr. Gruneir retained
the law firm Levine Sherkin Boussidan to represent them in the Bock Action. Rescom incurred legal
expenses in connection with the Bock Action in the amount of $3,168.52. The Applicants claim
reimbursement of this amount together with compound interest at the rate provided in the Mortgage in
a total amount of $4,857.23.

[44] Mr. Gruneir also gave evidence of other protective disbursements that were incurred but not yet
paid.

[45] Mr. Gruneir has given evidence that after default under the Mortgage on October 1, 2013, the
Applicants delivered a notice and direction to the tenant of the Eastern Avenue property pursuant to the
assignment of rents they obtain from Midas on the closing of the Mortgage. The tenant, 2281616 Ontario
Inc. (“228"”) was subsequently contacted by Mr. Farrell on behalf of Midas, and instructed not to comply
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with the notice and direction because Mr. Farrell alleged that the Mortgage was fraudulently registered.
As a result, 228 applied to interplead the rent payable under its lease into Court (the “Interpleader
Application”).

[46] Mr. Gruneir has given evidence that as a result of the Midas Action and the allegations in the Bock
Action against the lawyers who represented the Applicants, the Applicants commenced a solicitor’s
negligence action against the lawyers (the “Solicitor's Negligence Action”). The Solicitor’s Negligence
Action was subsequently placed on hold upon the agreement of LAWPRO, pending the outcome of the
Midas Action.

[47] The title insurer moved for summary judgment dismissing the Midas Action. On this motion, Mr.
Gruneir swore three affidavits on behalf of the Applicants, in respect of which he was cross-examined by
counsel for Midas. The lawyer who represented the Applicants (who was a defendant) also swore two
affidavits on behalf of the Applicants, in respect of which she was cross-examined by counsel for Midas.
The motion for summary judgment was dismissed by Brown J, (as he then was) and costs were ordered
payable in the cause.

[48]  The Applicants were sued together with Midas as defendants in a construction lien action by an
architectural firm for priority over the Mortgage (the “Lien Action”). The Lien Action was eventually
dismissed by order dated October 6, 2017, after it was discontinued against the Applicants.

[49] In connection with these matters, the Applicants claim expenses incurred in relation to the
Mortgage with the law firm representing them and other expenses that have been incurred but not yet
been paid. These expenses total $286,218. This amount is comprised of charges payable to Dickenson
Wright LLP, the lawyers for the Applicants, of $238,461.68 and other expenses (evidenced by three
invoices in the amounts of $1,576.35, $9,957, and $3,045.35).

[50] The Responding Parties submit that the protective disbursements should be disallowed because
(a) certain of the protective disbursements do not fit within the terms of the indemnity granted by Midas
under the Standard Charge Terms; and (b) the quantum of the protective disbursements is unreasonable.

[51] The Responding Parties submit that Midas is not under any contractual obligation (under the
Commitment Letter or the Mortgage) to indemnify the Applicants for legal fees or disbursements in
connection with the interpleader application, the solicitor’s negligence action or the lien action.

[52] The Standard Charge Terms provide in section 8 that “all costs, charges, legal fees (as between
solicitor and client) and expenses which may be incurred ... generally in any other proceedings taken in
connection with or to realize upon the security given in the Charge ... shall be, with interest at the rate
provided for in the Charge, a charge upon the land in favour of the Chargee pursuant to the terms of the
Charge ...”.

[53] The Applicants are entitled to add to the amount secured by the Mortgage all costs and expenses
reasonably and properly incurred in ascertaining, asserting, or defending their rights or in recovering the
mortgage debt: Nelson v. Nelson, 1903 CarswellOnt 649, at para. 1, cited in Marriott and Dunn: Practice
in Mortgage Remedies in Ontario, 5th Edition, at §20.8.

[54] With respect to the Bock Action, | accept the evidence of Mr. Gruneir that this action was brought

because of the position advanced by Midas that the Mortgage was null, void, and unenforceable. This
assertion was without merit but, nevertheless, the Applicants were required to incur expenses to defend
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the Bock Action. The expenses to defend the Bock Action were incurred in proceedings taken in
connection with the security given in the Mortgage. The expenses are reasonable.

[55]  With respect to the Solicitor’s Negligence Action, | accept Mr. Gruneir’s evidence that this action
was commenced as a result of the action by Midas and the allegations in the Bock Action against the
Applicants’ lawyers. | am satisfied that the expenses incurred in respect of the Solicitor’s Negligence
Action qualify as expenses incurred in connection with the security given in the Mortgage. These expenses
would not have been incurred had Midas not challenged the enforceability of the Mortgage.

[56] With respect to the Midas action, the responding parties object to charges by Dickenson Wright
in respect of this action where another law firm represented them in this action and where costs were
ordered by Justice Koehnen. The responding parties submit that the charges by Dickenson Wright should
be disallowed. | do not accept this submission. The Applicants are contractually entitled to charge legal
fees incurred in proceedings taken in connection with the security given in the Mortgage. Midas chose to
challenge the enforceability of the Mortgage and the charges for legal services provided by Dickenson
Wright qualify as charges that are recoverable under the Mortgage.

[57]  With respect to the charges by Dickenson Wright LLP, the responding parties point to a docket
entry dated May 19, 2021 for a charge of $4,991.50 where the description of the service reads “97463”.
This is obviously a clerical error but, in the absence of a description of the services, | do not allow recovery
of this amount.

[58] The responding parties also point to the time dockets which show time spent on May 20, 2021
and on other days by the Applicants’ lawyers to review and revise the receiver’s reports. They submit that
these time entries are evidence that there was double charging by the Applicants’ lawyers for services
provided by the receiver’s lawyers. | do not accept this submission. | do not regard it to be unusual for an
appointing creditor to provide comments and input on a receiver’s draft report in circumstances where
the appointing creditors may have more information. | do not regard the charges to represent duplication
of work.

[59] | am satisfied by the evidence of Mr. Gruneir that the protective disbursements were incurred as
a result of the challenges made by Midas to enforcement of the Mortgage. The Applicants have tendered
evidence through Mr. Gruneir of the amount of the protective disbursements. The expenses were
incurred in proceedings taken in connection with the security given in the Mortgage, and | am satisfied
that the connection is sufficiently close that, with the exception of $4,991.50 (where the service is not
described), the protective disbursements were reasonably and properly incurred and should not be
disallowed.

Are the Applicants entitled to a distribution of amounts that include compound interest?

[60]  The Applicants seek distribution of an amount that includes payment of compound interest.

[61] The Responding Parties oppose distribution of an amount that includes compound interest. They
submit that only simple interest is payable under the Mortgage.

[62] The Responding Parties rely on the Commitment which, with respect to interest, reads:
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We are pleased to issue our commitment to arrange blanket mortgage
financing on the above referenced properties on the following terms and
conditions.

Interest Rate: 10.0 percent per annum calculated and payable interest
only monthly, not in advance.

[63] The Mortgage, in Schedule “A” - Additional Provisions to the Mortgage includes, in paragraph 1,
the following statement:

1. Letter of Commitment

Any reference in this Charge to the Commitment Letter or Letter
Commitment (the “Commitment Letter” or “Letter of Commitment”)
shall mean the Commitment Letter referable to this transaction
dated December 17th, 2012 (and any amendments thereto, if
applicable).

This Charge shall secure any and all amounts owing by the Chargor to
the Chargee pursuant to the Letter of Commitment.

All provisions of the Letter of Commitment are hereby incorporated
into this Charge.

Any default by the Mortgage or with regard to any provision of the
Letter of Commitment shall constitute a default under this Charge.

[64]  The Mortgage, in paragraph 2 of Schedule “A”, expressly provides for compound interest:

2. |Interest Rate

The mortgage shall bear interest at the rate of 10.0% per annum,
compounded and payable monthly, not in advance. Interest at the
aforesaid rate on the amount advanced from time to time shall be
payable Interest only on the first day of each and every month. The
parties hereto acknowledge and agree that the Chargee shall not be
deemed to reinvest any monthly or other payments received by it
hereunder.

In case default shall be made in payment of any sum to become due
for interest at any time appointed for payment in this Charge,
compound interest shall be payable and the sum in arrears for
interest from time to time, as well after as before maturity and
judgment, shall bear interest at the rate provided for in this Charge.
In case the interest and compound interest are not paid in one month
from the time of default, a rest shall be made, and compound interest
at the rate provided for in this Charge shall be payable on the
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aggregate amount then due, as well after as before maturity and
judgment, and so on from time to time, and all such interest and
compound interest shall be a charge upon the Charged Property.

[65] The Responding Parties submit that the Commitment provides only for simple interest calculated
at 10% per annum and payable monthly. They submit that a plain reading of the Mortgage together with
the Commitment demonstrates the intention that the terms of the Commitment shall govern in the case
of any ambiguity or conflict. The Responding Parties submit that if | were to find there to be an ambiguity
in the agreement between the parties, the doctrine of contra proferentum applies and | should construe
the ambiguity against the drafting parties, the Applicants.

[66] In support of these submissions, the Responding Parties rely on P.A.R.C.E.L..

[67] In P.A.R.C.E.L., the Court of Appeal for Ontario decided an appeal from a summary judgment on a
promissory note and mortgage. Both the note and the mortgage stipulated the same repayment terms
while there was no default. Under the note, the interest rate, before default, was 0.75% per annum. The
mortgage provided for the same monthly payments and the same interest rate. The note provided for
escalation of the applicable interest rate from 0.75% to 10% per annum “after demand, default and pre-
and post judgment”. The mortgage contained no interest escalation provision. The mortgage provided for
a late payment charge of $10 per day and a missed payment fee of $300 for each missed or late
installment. The mortgagee obtained summary judgment for the outstanding principal plus interest at the
rate of 10 per cent plus late payment charges and default fees. The defendants appealed. The main issue
was whether the claims for interest at the higher rate upon default and for late payment charges and
missed payment fees offend s. 8 of the Interest Act.

[68]  The Court of Appeal, at para. 68, held that repayment of the loan was secured by a promise to
pay set out in the promissory note and that note was secured, in turn, by a mortgage on real property in
the same amount. The Court of Appeal, at para. 71, held that in these circumstances, the terms of the
note determined the post-default rate of interest payable on the one debt between the parties. The Court
of Appeal, at paras. 72-73, rejected the submission that the enforceable post-default interest rates
applicable under the note and the mortgage may differ in respect of the same loan. The Court of Appeal
held that, given that the note was secured by a mortgage on real property, both instruments fall within
the ambit of section 8 of the Interest Act. The Court of Appeal held, at para.76, that the interest escalation
provision in the note conflicts with s. 8 of the Interest Act and cannot be given effect. The Court of Appeal
also set aside the awards for late payment charges and default fees as offending s. 8 of the Interest Act.

[69] The Responding Parties submit that here, like in P.A.R.C.E.L., there are two conflicting provisions
for payment of interest and the court must determine which obligation must be met. They submit that
the Commitment, like the note in P.A.R.C.E.L., is the primary contractual source of the debt obligation and
that the interest provision in the Commitment, that does not provide for compound interest, prevails over
the conflicting provision in the Mortgage that provides for compound interest.

[70]  The Applicants rely on the decision of Krever J., as he then was, in Re A.J.F. Investments Ltd. and
Vellco Investments Ltd., 1985 CanLll 2255 (O.N.S.C.). In Vellco a mortgage provided for payment of interest
on the mortgage loan and that principal and interest shall become due and payable at the end of the term
of the loan. The mortgage provided that interest was chargeable at a specified rate per annum “calculated
half-yearly not in advance”. The question before the court was whether, on a fair reading of the language
used by the parties to express their agreement, the mortgagor undertook to pay compound interest in
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the period during which no amount was payable. Krever J. considered the language used by the parties
and held: “[t]o calculate the interest half-yearly not in advance and, then, to ignore the calculation is to
put the parties, or at least the mortgagee, to a useless exercise. In the circumstances of this case, |
conclude that the word ‘calculated’ in the provision of the mortgage | have quoted has the same meaning
as ‘compounded’”. The Applicants submit that the same reasoning applies to the language used in the
Commitment and the Mortgage and, insofar as the Commitment provides for interest of 10.0% per
annum, calculated and payable interest only monthly, not in advance, compound interest is payable under
the Mortgage.

[71] The facts in Vellco differ from those on the motion before me because in Vellco no interest was
payable monthly whereas, under the Mortgage, interest was payable monthly, so the calculation of
monthly interest cannot be said to have been a “useless exercise”. | agree, however, with the approach
taken in Vellco in which the court considered the language used by the parties in the mortgage to give
effect to their intention with respect to payment of interest under the mortgage.

[72] | do not agree that the language in the Commitment with respect to interest conflicts with the
provisions of the Mortgage. The Commitment, although stating that interest is to be paid at the rate of
10.0 per cent per annum calculated and payable monthly, does not expressly address whether, on default
in payment of monthly interest under the Mortgage, interest is to be paid on interest in arrears. The
Mortgage expressly addresses this circumstance and provides for payment of compound interest. At the
time of the loan transaction, an Acknowledgement and Direction attaching the draft Mortgage was signed
by Mr. Kavanagh on behalf of Midas and the Mortgage has the same terms. Section 6 of the Standard
Charge Terms also provides for compound interest and Mr. Kavanagh signed an Acknowledgement that
Midas received the set of Standard Charge Terms included in the Mortgage before signing the
Acknowledgement and Direction.

[73] | interpret the provisions in the Commitment and in the Mortgage with respect to interest by
reading the two documents as being part of a single mortgage loan transaction. | consider the
Commitment and the Mortgage in the context of the surrounding circumstances where Mr. Kavanagh, on
behalf of Midas, acknowledged receipt of the draft mortgage expressly providing for compound interest
and of standard charge terms that also so provide, without objection. The provision for compound interest
upon default was not expressly addressed in the Commitment but was required by the Applicants as a
condition of the Mortgage. Midas accepted this term. When it did so, the parties agreed, as part of a single
mortgage loan transaction, that compound interest is payable under the Mortgage at the rate specified
therein.

[74]  The Responding Parties also submit that the provision in the Mortgage for compound interest
after default violates s. 8(1) of the Interest Act and, therefore, is not enforceable.

[75] Section 8(2) of the Interest Act provides:

(2) Nothing in this section has the effect of prohibiting a contract for
the payment of interest on arrears of interest or principal at any
rate not greater than the rate payable on principal money not in
arrears.

[76] Section 8(2) is clear that a provision in a mortgage for payment of compound interest after default
does not offend the Interest Act. The rate of interest on which interest is payable on interest in arrears,
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10.0 per cent per annum, is not greater than the rate payable on principal money not in arrears. Section
8(2) of the Interest Act applies.

[77]  The Mortgage, insofar as it provides for payment of compound interest, is valid and enforceable
and does not offend the Interest Act.

Disposition
[78] For these reasons:
a. The Mortgage extension fees of $278,413.70 are not approved and are disallowed;

b. The three months’ interest bonus in the amount of $125,000.01 is not approved and is
disallowed; and

c. The charge in the amount of $4,991.50 for the docket entry on May 19, 2021 is not
approved and is disallowed.

d. The Responding Parties’ other objections to the proposed discharge statement are
dismissed.

[79] The Receiver is authorized to distribute funds from the proceeds of sale of the Eastern Avenue
property and the Yonge Street property in accordance with the Discharge Statement dated September 3,
2021 as modified to reflect this endorsement.

[80] | ask counsel to provide me with an approved form of order to give effect to my endorsement.

[81] If the parties are unable to resolve costs, | may be spoken to in order to approve an agreed
timetable for written submissions.

Digitally signed by
Mr. Justice
Cavanagh

Cavanagh J.

January 17, 2022

Commercial List File/Direction/Order



		2022-01-17T17:50:51-0500
	Mr. Justice Cavanagh




