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Date Heard: August 3 and 5, 2021

1. The Receiver of The Midas Investment Corporation (“Midas”) seeks an order
approving the sale of a property at 90 Eastern Avenue in Toronto pursuant to an

agreement of purchase and sale with the tenant of that property.

2. Midas opposes the sale and has brought a cross-motion compelling the Receiver to

comply with the Order of Justice Dunphy dated May 31, 2021 related to the Receiver’s



marketing and sales plan for the Eastern Avenue property as well as another property

located at 205 Yonge St.

| heard the motions on August 3 and August 5, 2021. At the end of the hearing on
August 5, | indicated that | was approving the sale of the Eastern Avenue property as
the Receiver requested and was dismissing the motion of Midas in relation to the
Eastern Avenue property. | provided a brief oral explanation for the reasons
underlying my decision and indicated that written reasons would follow shortly. On

August 5, | also signed orders giving effect to the sale.

. The Receivership arises out of a first mortgage that was placed on the property on
March 4, 2013 which secured a debt of $5 million together with interest at 10%. The

mortgage has been in default since October 1, 2013.

. The applicant mortgagees were prevented from enforcing the mortgage by an action
brought by Thomas Farrell which claimed the mortgage was void. because it had
been fraudulently obtained by his erstwhile business partner and advisor, Thomas

Kavanagh. | dismissed that action on December 31, 2020.

Mr. Kavanagh was the representative of Midas on the motion to resist the sale of the
Eastern Avenue property. He described himself as a principal of Midas. Mr. Farrell
also appeared through counsel on the motion. Mr. Farrell now supports the position

of Mr. Kavanagh in resisting the sale of the property.

Midas objects to the proposed sale for three reasons. First, it submits that the
Receiver did not comply with the order of Justice Dunphy who approved a particular
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sales process for the Eastern Avenue property which the Receiver did not follow.
Second, Midas submits that it has financing in the offing to completely pay out the
amount of the mortgage on both the Eastern Avenue property and the Yonge Street
property and should be allowed 10 business days to have those funds paid into court.

Third, it submits that the sale of the Eastern Avenue property is below market value.

Alleged Noncompliance with the Order of Dunphy J.

The order of Justice Dunphy contemplated a process by which the listing agent would
market the property, receive bids and then enter into a final round of negotiations with
those bidders that the Receiver thought most appropriate. Midas objects that the
Receiver did not follow this process and instead, negotiated a sale directly with the

tenant at 90 Eastern.

Midas submits that a Receiver’s failure to follow a court-approved sales process has
led courts to reject proposed sales and to disallow the Receiver's fees: HSBC v.

Mahvash Lechcier-Kimel 2013 ONSC 6185.

It is correct that the Receiver did not follow the sales process that it had proposed to
Justice Dunphy and that Justice Dunphy approved. Whether that was improper,

however, depends on the reasons for which the Receiver did not follow that process.

. The tenant at Eastern Avenue entered into a lease in May 2017 for a five-year term

with two options to renew for five years each. The first term expires in May 2022.
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As it turns out, Midas had arranged for the tenant to pay $1,000,000 to Midas on
July 30, 2018. That amount purported to prepay monthly rent from August 2018
through to April 2023. In addition, on December 2, 2020, the tenant paid a further
$1,000,000 to Mr. Farrell personally pursuant to a direction signed by Farrell on

behalf of Midas. The second tranche of $1,000,000 prepaid rent to May 31, 2027.

| note that the payments of $2,000,000 were made at a time when the mortgagee had
already taken steps to enforce the mortgage which were being thwarted by a lawsuit
brought by Mr. Farrell. The second tranche was paid while my judgment about the
underlying validity of the mortgage was under reserve. There could be no doubt that
the payment of rent until 2027 would make it significantly harder for the mortgagees

to enforce their security on the Eastern Avenue property.

Midas appeared on these motions with counsel and filed an affidavit of Thomas
Kavanagh who described himself as a principal of Midas. Neither Midas nor Mr.
Kavanagh took the position that the payment of $1,000,000 by the tenant to Mr. Farrell

personally was in any way improper.

In addition, Midas had already entered into an agreement of purchase and sale with

the tenant on January 17, 2019 for the purchase of the Eastern Avenue property.

The Receiver obtained the documentation demonstrating that the tenant had paid
$2,000,000 in advance rent and had entered into an agreement of purchase and sale

with Midas only after Justice Dunphy issued the sales process order.

Before Justice Dunphy approve the sales process, the Receiver had received partial

information concerning transactions between the tenant and Midas but did not have
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complete information and had no documentation supporting the allegations that the
tenant had made. The Receiver noted before Justice Dunphy that it may need to

revise the sales process depending on what further information came to light.

The Eastern Avenue property is an investment property. All appraisals and brokerage
reports on the property value it based on its income flow. The Receiver has now
become aware that the tenant, at the instance of Midas, had prepaid rent until May

31, 2027.

The Receiver considered that fact and concluded that the tenant would be uniquely
motivated to protect the financial outlay it had already made on the property. At the
same time, for the Receiver to disclaim the lease and the tenant’'s agreement of
purchase and sale would involve costly and time-consuming litigation. As a practical
matter it is highly unlikely that an arm’s length party would purchase a property that
would not be earning any rent until after May 31, 2027 and was subject to a competing

agreement of purchase and sale.

In those circumstances it would have been silly for the Receiver to mechanistically
follow the sales process approved by Justice Dunphy when the sales process would,
in all probability, lead to nothing. The Receiver acted prudently and in a businesslike

fashion rather than like the mechanical automaton that Midas apparently prefers.

Alleged Midas Financing

.Midas submits that it now has financing to pay out the entirety of the mortgage

amounts owing on both Eastern Avenue and Yonge Street. It says it needs only 10
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days to have those funds paid into court. Midas submits that, given its imminent ability
to pay off the mortgages in their entirety, | should not approve the sale of the Eastern

Avenue property. | cannot accept that position.

As noted, the mortgage has been in default since October 2013. Midas has had more
than enough time to redeem the mortgages. It has not done so. Instead, it has
engaged in complex, lengthy litigation to avoid payment. As noted in my trial decision,
Mr. Farrell and Midas have the unfortunate tendency of borrowing money, refusing to
pay it back and then engaging in complex litigation in which the identity of the real
players is obfuscated all in an effort to exhaust the lender and force it into accepting

a compromise on its debts. Their behaviour on these motions continues that pattern.

Since May, 2021 the Receiver has received overtures from various individuals
claiming to have financing available to pay out the mortgages. Nothing has
materialized from those overtures. On this motion, Mr. Kavanagh filed an affidavit in
which he states that he now has “a signed agreement with a new lender for a loan of
up to $15,000,000 which is more than enough to resolve this matter.” That agreement

is dated July 19, 2021.

On July 30 Mr. Kavanagh swore an affidavit in which he says that he understands
“that the lender is currently engaging counsel in Toronto to represent him in this
matter.” There is no explanation for why the lender was not able to obtain counsel

between July 19 and July 30.

There is no information about the lender in the affidavit apart from an undated letter
from someone purporting to be a Spanish lawyer stating that the lender is an individual
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who is a property developer in Spain. It also attaches a screenshot of what purports
to be a bank account showing a deposit of €16,000,000. Mr. Kavanagh advised me
that the individual lender was present at the virtual hearing on August 5, 2021. There
was an individual attending the hearing by that name. Although | made clear that
anyone who wanted to make submissions was free to do so and although | invited
submissions from any and all on several occasions, the person purporting to be the

lender made no submissions.

Even if | assume that Midas actually has the ability to pay out the mortgage within 10
days time, something | seriously doubt based on the history of this matter, | would still

not be inclined to allow Midas to do so.

. The issue here goes beyond the interests of the parties before me and goes to the

integrity of court ordered receiverships. After six years of default on the mortgage,
the mortgagees were finally able to appoint a Receiver. Even that was challenged by
Midas. The challenge was dismissed by both the Superior Court and the Court of

Appeal. The Receiver proceeded in good faith to exercise its mandate.

It examined and undertook sales efforts on the Eastern Avenue property and
concluded that negotiating with the tenant was the most viable business option. It
also conducted a sales process for the Yonge Street property in respect of which it
received offers on July 14, 2021. At the time the Eastern Avenue motion was heard,
the Receiver was reviewing offers on the Yonge Street property and sought to

schedule a further hearing to approve a sale of the Yonge Street property.

The Midas proposal would also prevent the sale of the Yonge Street property and
would allow Midas to redeem the mortgage. Arm’s-length parties have conducted due

diligence on the Yonge Street property and submitted offers. It would be wholly
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inappropriate to have arm’s-length parties engage in those efforts only to have the
opportunity pulled out from underneath them at the last minute because a debtor who

has been in default for six years claims he now has the ability to redeem the mortgage.

Permitting that to occur would undermine the process of court ordered Receiverships
generally and would discourage people from bidding in receiverships. In this case, |
would be doing so to assist a party that has persistently refused to honour its debts,
has a pattern of obfuscating who was acting for whom, and has deliberately tried to
undermine the sale of the Eastern Avenue property by obtaining six years of prepaid

rent while mortgage enforcement proceedings were underway.

While | am not ruling out the possibility of ever allowing debtors to redeem in the face
of agreements of purchase and sale in a court ordered receivership, there must be
significant equities in favour of the debtor to prompt a court to do so. Not only are
there no equities in favour of Midas here, all of the equities point away from Midas in

favour of the mortgagees.

After | indicated to the parties what my ruling was on August 5, Mr. Kavanagh made
additional submissions personally. First, he stated that he was making the
submissions in his capacity as a guarantor and sought to defend his interest in that
capacity. | do not find that persuasive. The Receiver’s proposed sale of the Eastern
Avenue property and the offers that it has received on the Yonge Street property would
entirely pay out the mortgage debt plus expenses. As a result, Mr. Kavanagh is not

threatened in his capacity as a guarantor.

Second, he asked me to allow Midas to redeem only the Eastern Avenue portion of
the debt. | am not inclined to do that either for generally the same reasons as set out
above. Midas and Mr. Kavanagh have had ample opportunity to pay out the debt,
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they have declined to do so. Instead, they have taken steps to undermine the ability
of the mortgagees to enforce their debt and have tried to undermine the receivership
process by failing to advise the court at any time that rent on the Eastern Avenue
property had been prepaid to the end of 2027. That is consistent with the pattern of
Midas’s behaviour that | observed in the underlying trial reasons. Midas and its
principles apply great imagination to various mechanisms of making it extremely
difficult for mortgagees to enforce their security. They do so all in an effort to persuade
the creditor to compromise its debt. Plainly put, they wish to borrow a dollar but pay
something significantly less back. That behaviour deserves no protection or

assistance from the court.’

Alleged Undervaluation of the Eastern Avenue Property

34. Midas submits that the sale of the Eastern Avenue property is below fair market value.
The proposed sales price compares favourably to an appraisal report that the
Receiver has obtained and also compares favourably to the listing proposals of

several potential brokers.

35. Midas has submitted a Comparative Market Analysis report from Harvey Kalles Ltd.
It values the Eastern Avenue property at considerably more than the proposed

purchase price.

! While there are mechanisms to allow debtors to pay back less than they have borrowed such as those envisaged by
the CCAA, or provisions relating to proposals or plans of arrangement; those have no application here and are in any
event subject to their own judicial controls (like good faith of the debtor) which are absent here.
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The Kalles report does not explain the difference between a Comparative Market
Analysis and an appraisal. The report does, however, make it quite clear that it is not
an appraisal. The “as is where is” portion of the Kalles report is also based on rental
income. There is no suggestion in the Kalles report that | was taken to which indicates
that Kalles was aware that the property would not earn any rental income until June
2027 or that the property was subject to a competing agreement of purchase and sale

between the tenant and Midas.

In those circumstances, | am of the view that the appraisal and the and brokerage

reports that the Receiver obtained are more reliable than the Kalles report.

I am not inclined to prevent the sale that the Receiver proposes. If the value of the
Eastern Avenue property is truly what the Kalles report indicates, then Midas should

have had no difficulty obtaining financing long before now. It has failed to do so.

At the end of the day, the fight here is about who obtains the potential upside in the
two properties. The Receiver advises me that the combined sales of the Eastern
Avenue property that | have approved and the offers that the Receiver has received
on the Yonge Street property are more than enough to pay out the mortgages and all
expenses. In those circumstances, Midas is completely protected in that it will not

suffer a loss on the property.

What Midas loses is what it perceives to be the potential upside on the property. If
Midas is in fact losing that, it is entirely the author of its own misfortune. It has had
six years to remedy the situation. It has failed to do so entirely. Instead, it has

mounted aggressive litigation to avoid the debts.
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Sealing Order

41. The Receiver seeks an order sealing certain confidential appendices until the sales
of the Eastern Avenue and Yonge Street properties have been completed. The
appendices at issue comprise appraisals, brokerage proposals and purchase offers

with respect to the subject properties.

42.In Sherman Estate v. Donovan, 2021 SCC 25 the Supreme Court of Canada held at

para. 38 that an applicant for a sealing order must establish that:

i. court openness poses a serious risk to an important public interest;

ii. the order sought is necessary to prevent this serious risk to the
identified interest because reasonably alternative measures will not

prevent this risk; and,

iii. as a matter of proportionality, the benefits of the order outweigh its

negative effects.

43. All 3 factors are satisfied here. The documents the Receiver seeks to seal contain
appraisals of the property and the purchase price of the sale. If those are publicly
available, they could prejudice any subsequent sale if the proposed sale does not
close. There is an important public interest in allowing Receivers to maximize value.

Sealing the documents is the only way to protect that interest. The sealing order is
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proportionate. The balance of the court file is public. | am satisfied that the benefits

of sealing outweigh the limited negative effects on the open courts principle.

,Jo L\\ ]

Koehnen J.

August 9, 2021
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