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PART | - OVERVIEW

1. The Applicant, Melvyn Eisen, applies for the appointment of Rosen Goldberg Inc. as
receiver and manager of the undertakings, assets and properties of the Respondent, 5021647
Ontario Inc. (the “Debtor”), including the properties municipally known as 6863 5% Line, New
Tecumseth, Ontario (“6863 5t Line”) and 7018 4™ Line, New Tecumseth, Ontario (“7018 4" Line”

and together with 6863 5t Line, the “Properties”).

2. The Applicant also moves for the validation of service of the Applicant’s Application

Record dated June 11, 2025 (the “Application Record”) on the Debtor.

3. The Applicant advanced numerous mortgage loans to the Debtor, which have matured

and have not been repaid.

4, On November 1, 2023, the Applicant caused notices of intention to enforce security under
section 244 of the Bankruptcy and Insolvency Act (Canada) (the “BIA”) to be issued in respect to

the mortgages held for the S1M Loan and the $3.2M Loan (both hereinafter defined).

5. Notwithstanding that the statutory ten day notice period under the BIA expired long ago,

the Debtor has failed to repay the $1M Loan and the $3.2M Loan.

6. As of April 3, 2025, the aggregate amount owing under the $1M Loan and the $3.2 Loan,

collectively, was $4,942,758.57 and daily interest of $1,274.77 was accruing on that amount.

PART Il - SUMMARY OF FACTS
B. The Debtor

7. The Debtor is an Ontario corporation controlled by Joseph Chetti (“Mr. Chetti”).
The Debtor’s registered or head office is at 156 Capner Court, in Kleinberg, Ontario (the “Capner

Court Property”).!

! Corporate Profile Report, Exhibit A, Affidavit of Melvyn Eisen sworn May 28, 2025 (“Eisen Affidavit”), Application
Record (“AR”), Tab 2A, p. 39.
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8. Mr. Chetti is the sole officer and director of the Debtor and his address for service is the

Capner Court Property.?

C. Loans and Security
i. 6863 5% Line

9. 6863 5™ Line is a 10.16 acre property fronting onto the south side of 5% Line, west of
Queen Street North/Tottenham Road, in the community of Tottenham. Although it is improved
with a 3,298 square-foot detached 2-story dwelling house, which is occupied, 6863 5™ Line’s

value lies in its multi-residential redevelopment potential.?

10. Pursuant to a first charge registered against 6863 5 Line on September 16, 2019, the
Applicant extended a loan of S1 million to the Debtor for a term of two years, with interest

payable at the rate of 8% per annum, calculated and payable monthly (the “$1M Loan”).*

11. Although the $1M Loan was for a term of two years, it was extended until September 15,
2023.°
12. The $1M Loan was not repaid upon maturity and no payments have been received under

the $1M Loan since September 15, 2023.°

13. On November 1, 2023, the Applicant caused a notice of intention to enforce security to

be issued under the $1M Loan, pursuant to section 244 of the BIA.”
14. As of April 3, 2025, the sum of $1,167,928.21 was owing under the $1M Loan.2

15. 6863 5™ Line is further subject to a second charge registered in favour of the Applicant,

as chargee, on May 29, 2020, as security for a loan of $10.32 million (the “$10.32M Loan”). The

2 Corporate Profile Report, Exhibit A, Eisen Affidavit, AR, Tab 2A, p. 39.

3 Eisen Affidavit at para 10, AR, Tab 2, p. 35.

4 First Charge registered September 16, 2019, Exhibit B, Eisen Affidavit, AR, Tab 2B, p. 47.

5 Eisen Affidavit at para 11, AR, Tab 2, p. 35.

6 Eisen Affidavit at paras 11 and 12, AR, Tab 2, p. 35.

7 Notice of Intention to Enforce Security dated November 1, 2023, Exhibit D, Eisen Affidavit, AR, Tab 2D, p. 53.
8 Eisen Affidavit at para 12, AR, Tab 2, p. 35.
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second charge is also registered against another property, municipally known as 6843 5% Line in
New Tecumseth, Ontario (“6843 5t Line”), which is owned by another company controlled by

Mr. Chetti.?

16. Although the $10.32M Loan is also in financial default, the Applicant is not seeking to

appoint a receiver over 6843 5t Line.10

17. As of July 24, 2024, when the Applicant caused a notice of sale to be issued under the
charges he holds for the $10.32M Loan, the sum of $11,547,054.75 was owing.!?

18. To date, 6843 5! Line has not been sold and the $10.32M Loan remains outstanding.?

19. 6863 5™ Line is also subject to a certificate registered on February 16, 2024 in respect to

realty tax arrears of $38,664.13

ii. 7018 4 Line

20. 7018 4™ Line is a 25.46 acre property fronting onto the north side of 4™ Line, east of
Woodington Lake Golf Club. Although it is improved with a dwelling house, which is occupied,

7018 4™ Line’s value lies in its multi-residential redevelopment potential.*

21. Pursuant to a first charge registered against 7018 4™ Line on April 14, 2022, the Applicant
extended a loan to the Debtor in the amount of $3.2 million for a term ending on May 1, 2024,
with interest payable at the rate of 10% per annum, calculated and payable monthly (the “$3.2M

Loan”).?>

22. No payments have been received under the $3.2M Loan since September 15, 2023.1¢

% Second Charge registered May 29, 2020, Exhibit E, Eisen Affidavit, AR, Tab 2E, p. 61.

10 Eisen Affidavit at para 15, AR, Tab 2, p. 36.

11 Notice of Sale dated July 24, 2024, Exhibit G, Eisen Affidavit, AR, Tab 2G, p. 68.

12 Eisen Affidavit at para 16, AR, Tab 2, p. 36.

13 Tax Arrears Certificate registered February 16, 2024, Exhibit H, Eisen Affidavit, AR, Tab 2H, p. 73.
14 Eisen Affidavit at para 19, AR, Tab 2, p. 36.

15 First Charge registered April 14, 2022, Exhibit I, Eisen Affidavit, AR, Tab 2I, p. 75.

16 Eisen Affidavit at para 20, AR, Tab 2, p. 36
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23. On November 1, 2023, the Applicant caused a notice of intention to enforce security to

be issued under the $3.2M Loan, pursuant to section 244 of the BIA.’
24, As of April 3, 2025, the sum of $3,780,737.23 was owing under the $3.2M Loan.!®

25. 7018 4™ Line is subject to a second charge in the principal face amount of $1 million
registered in favour of Springhill Square Corporation (“Springhill”’), as chargee, on May 26,
2022.%° Pursuant to a transfer of charge registered on September 28, 2022, the second charge

was transferred from Springhill to Barry Snaper.?°

26. 7018 4t Line is also subject to a certificate registered on December 12, 2023 in respect to

realty tax arrears of $5,920.%!

D. Attempted Service
i. Capner Court Property

27. As set out above, the Capner Court Property is the registered or head office for the Debtor

and the address for service for Mr. Chetti in the Debtor’s corporate profile.

28. The Capner Court Property is also listed as the address for service for the Debtor in the
charges for the $10.32M Loan, the $3.2M Loan and the second charge on 7018 4t Line registered

to Barry Snaper.??

29. The registered owner of the Capner Court Property is Gaetana Chetti. Title was

transferred into her name in 2002.%3

17 Notice of Intention to Enforce Security dated November 1, 2023, Exhibit K, Eisen Affidavit, AR, Tab 2K, p. 82.

18 Eisen Affidavit at para 21, AR, Tab 2, p. 36.

19 Second Charge registered May 26, 2022, Exhibit L, Eisen Affidavit, AR, Tab 2L, p. 89.

20 Transfer of Charge registered September 28, 2022, Exhibit M, Eisen Affidavit, AR, Tab 2M, p. 92.

21 Tax Arrears Certificate registered December 23, 2024, Exhibit N, Eisen Affidavit, AR, Tab 2N, p. 94.

22 Second Charge registered May 29, 2020, Exhibit E, Eisen Affidavit, AR, Tab 2E, p. 61; First Charge registered April
14,2022, Exhibit |, Eisen Affidavit, AR, Tab 2I, p. 75; Second Charge registered May 26, 2022, Exhibit L, Eisen Affidavit,
AR, Tab 2L, p. 89.

23 parcel Register, Exhibit A, Affidavit of Janet Nairne sworn August 1, 2025, MR, Tab 3, p. 16.
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30. In 2006, a charge in favour of J.A. Macfarlane Engineering Company (“J.A. Macfarlane”)

was registered against the Capner Court Property.?*

31. In a 2009 decision of the Ontario Superior Court of Justice, J.A. Macfarlane brought a
mortgage enforcement action against a Gaetana Chetti in respect of the matrimonial home of

Gaetana and Joseph Chetti.?

ii. Service Attempts

32. At At 8:33 am on July 16, 2025, Man Ho Herman Tsui, a process server for the Applicant,
attempted to serve Mr. Chetti as a director of the Debtor with the Application Record and the
July 11, 2025 endorsement of Justice Conway (the “Endorsement”) at the Capner Court Property.
The property is a gated residence. The process server was unable to gain access to the front door
as the gate was locked and there was no answer from the intercom. The process server left a

delivery card at the front gate addressed to the Debtor.?®

33. At 6:36 pm on July 16, 2025, Mr. Tsui again attempted to serve Mr. Chetti. He received
no response from the intercom but noticed that the recycling bins had been placed on the curb

since his earlier attempt that morning.?’

34, At 10:19 am on July 17, 2025, Tashawn Spalding, a process server for the Applicant,
attempted to serve Mr. Chetti at the Capner Court Property. The gate was closed and there was
no response from the intercom. Mr. Spalding noticed that the card left by Mr. Tsui the day before
was not visible, that there was a vehicle in the driveway and that the recycling bins were no

longer at the curb. Mr. Spalding left another delivery card.?®

35. At 4:43 pmonJuly 17, 2025, Mr. Spalding again attempted to serve Mr. Chetti. He noticed

that there was no answer at the intercom and the delivery card he left earlier that day was gone.

24 parcel Register, Exhibit A, Affidavit of Janet Nairne sworn August 1, 2025, MR, Tab 3, p. 16.

%5 J.A. Macfarlane Engineering Company Limited v. Chetti, 2009 CanLll 2486 at para. 3.

26 Affidavit of Tashawn Spalding sworn July 18, 2025 (“Spalding Affidavit”) at para 2, Motion Record of the Applicant
(“MR”), Tab 2, p. 9.

27 Spalding Affidavit at para 3, MR, Tab 2, p. 9.

28 Spalding Affidavit at para 4, MR, Tab 2, p. 9.
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He also noticed that the vehicle present earlier that day was gone and a different vehicle was in
the driveway. He then posted the Application Record and Endorsement to the front gate of the

Capner Court Property in a sealed envelope, addressed to the Debtor. ?°

36. As of July 18, 2025, the Applicant’s process server had not received any phone call from

the Debtor.3°
PART Il — ISSUES
37. The issues raised on this application are:

(a) whether the Court should validate service of the Application Record on the

Debtor; and

(b) whether it is just and convenient for the Court to appoint Rosen Goldberg Inc. as
receiver and manager of the Debtor and the Properties on the terms of the

proposed receivership order.
PART IV — LAW AND ARGUMENT

A. The Court Should Validate Service of the Application Record on the Debtor

38. Pursuant to Rule 16.08 of the Rules of Civil Procedure, RRO 1990, Reg 194 (the “Rules”),
where a document has been served in a manner other than one authorized by the Rules or an

order, the Court may make an order validating the service where the Court is satisfied that,

(a) the document came to the notice of the person to be served; or

(b) the document was served in such a manner that it would have come to the notice

of the person to be served, except for the person’s own attempts to evade service.

39. Process servers for the Applicant made several unsuccessful attempts to personally serve

the Debtor. At each attendance, the process servers attempted to contact the occupants of the

29 Spalding Affidavit at para 5, MR, Tab 2, p. 9.
30 Spalding Affidavit at para 6, MR, Tab 2, p. 9.
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Capner Court Property using the intercom, without receiving any response. The process servers

noticed several indications that the Capner Court Property was occupied.

40. Following four unsuccessful attempts, a process server for the Applicant left a copy of the
Application Record posted to the front gate of the Capner Court Property in a sealed envelope

addressed to the Debtor.

41, The Applicant submits that, based on the foregoing, the Application Record has come to
the notice of the Debtor or, in the alternative, that the Application Record was served in such a
manner that it would have come to the notice of the Debtor, except for the Debtor’s own

attempts to evade service.

42, Accordingly, the Applicant submits that it is appropriate for the Court to validate service

of the Application Record on the Debtor.

B. Rosen Goldberg Inc. Should be Appointed as Receiver and Manager
i. Test to Appoint Receiver

43, Pursuant to section 243(1) of the BIA and section 101 of the Courts of Justice Act, the

Court may appoint a receiver and manager where it is “just or convenient” to do so.

44, In determining whether it is just or convenient to appoint a receiver, the Court must have
regard to “all of the circumstances, but in particular the nature of the property and the rights and

interest of all parties in relation thereto”.

45, In making this determination, courts have been informed by the following factors, among

others:3!

(a) the need to preserve and maximize the return on the subject property;
(b) the relationship between the debtor and its creditors;

(c) the risk of the lender’s security deteriorating; and

31 BCIMC Construction Fund Corporation et al v. The Clover on Yonge Inc., 2020 ONSC 1953 at para 45.
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loss of confidence in the debtor’s management.

46. The applicant need not establish that it will suffer irreparable harm if the proposed

receiver is not appointed.3?

ii.

It is Just and Convenient to Appoint Rosen Goldberg Inc. as Receiver and Manager

47. In the case at bar, it is just and convenient to appoint Rosen Goldberg Inc. as receiver and

manager given that:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

each of S1M Loan and the $3.2M Loan are well past maturity;

notwithstanding the issuance of the section 244 BIA notices, $1M Loan and the

$3.2M Loan have not been repaid;
the statutory ten day notice period under the BIA expired long ago;
daily interest of $1,274.77 is accruing under $1M Loan and the $3.2M, collectively;

the $10.32M Loan is also in default and a notice of sale has been issued under the

second charge registered against 6863 5™ Line as security for the $10.32M Loan;

the Debtor is not paying realty taxes in respect of 6863 5 Line and 7018 4™ Line
and realty taxes are accruing ahead of the mortgages registered against those

Properties;

the dwellings on each of 6863 5% Line and 7018 4 Line are occupied and, as a
retiree, the Applicant is not equipped to deal with obtaining possession and
managing the Properties. A Court-appointed receiver will be in a much better

position to do so; and

32 Bank of Montreal v. Carnival National Leasing Limited, 2011 ONSC 1007 at paras 24 and 28.
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(h) a Court-supervised receiver will have regard for the interests of all of the Debtor’s

stakeholders in the course of achieving a definitive disposition of the Properties.

PART V — ORDER REQUESTED

48. For the reasons set out above, the Applicant respectfully requests Orders (a) validating

service of the Application Record on the Debtor; and (b) appointing Rosen Goldberg Inc. as

receiver and manager of the Debtor and the Properties.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 1st day of August, 2025.

L ——

David Preger/Blair McRadu

Dickinson Wright LLP
Lawyers for the Applicant



SCHEDULE “A”
LIST OF AUTHORITIES

I, Blair McRadu, counsel for the Applicant, am satisfied as to the authenticity of every authority

listed in the Factum of the Applicant as required by Rule 4.06.1.

Blair McRadu

1. J.A. Macfarlane Engineering Company Limited v. Chetti, 2009 CanLll 2486
2. BCIMC Construction Fund Corporation et al v The Clover on Yonge Inc., 2020 ONSC 1953

3. Bank of Montreal v Carnival National Leasing Limited, 2011 ONSC 1007



SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY-LAWS

Bankruptcy and Insolvency Act, RSC 1985, c. B-3

Court may appoint receiver
243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a
receiver to do any or all of the following if it considers it to be just or convenient to do so:
(a) take possession of all or substantially all of the inventory, accounts receivable or other
property of an insolvent person or bankrupt that was acquired for or used in relation to a
business carried on by the insolvent person or bankrupt;
(b) exercise any control that the court considers advisable over that property and over the
insolvent person’s or bankrupt’s business; or
(c) take any other action that the court considers advisable.

Courts of Justice Act, RSO 1990, c. C.43

Injunctions and receivers

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be
granted or a receiver or receiver and manager may be appointed by an interlocutory order, where
it appears to a judge of the court to be just or convenient to do so.

Terms
(2) An order under subsection (1) may include such terms as are considered just.

Rules of Civil Procedure, RRO 1990, Reg. 194

16.08 Where a document has been served in a manner other than one authorized by these rules
or an order, the court may make an order validating the service where the court is satisfied that,

(a) the document came to the notice of the person to be served; or

(b) the document was served in such a manner that it would have come to the notice of the
person to be served, except for the person’s own attempts to evade service.
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