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PART I – OVERVIEW 

1. Rosen Goldberg Inc., in its capacity as court-appointed receiver (the “Receiver”) of the 

property owned by Diane Martha Devenyi (the “Debtor”) known municipally as 154 Shuter 

Street, in Toronto, Ontario (the “Property”), moves for an order: 

(a) approving the First Report of the Receiver dated July 8, 2024 (the “First Report”) 
and the activities of the Receiver described therein; 

(b) approving and authorizing the execution of the agreement of purchase and sale 
dated June 7, 2024 (the “APS”) between the Receiver, as vendor, and Emerson 
Advisors Inc. (the “Purchaser”) and the sale transaction (the “Transaction”) 
contemplated therein; 

(c) authorizing the Receiver to carry out all activities required to complete the 
Transaction and convey the Property to the Purchaser; 

(d) authorizing and directing the Receiver, nunc pro tunc, to redact from the Motion 
Record served on the parties in the service list the APS, appended to the First 
Report as Confidential Appendix 1;  

(e) sealing the unredacted version of the Motion Record filed with the Court 
including Confidential Appendix 1, from the public record until the Transaction is 
completed or further order of the Court;  

(f) authorizing and directing the Receiver upon the closing of the Transaction, 
subject to retaining a reserve for the Receiver’s anticipated fees and expenses to 
obtain its discharge at a later date, to distribute the net proceeds of sale of the 
Transaction: 

(i) firstly, to satisfy the Debtor’s mortgage indebtedness to the Applicants in 
full; and 

(ii) secondly, to partially satisfy the Debtor’s mortgage indebtedness to the 
Bank of Montreal (“BMO”);  

(g) requiring all occupants of the Property, including but without limitation the 
Debtor, to immediately deliver vacant possession of the Property to the 
Receiver; and 

(h) upon delivery of a certificate by the Receiver confirming the completion of the  
Transaction, vesting in Rosar Ltd., as directed by the Purchaser, the right, title 
and interest of the Debtor in and to the Property, free and clear of all 
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encumbrances, estates, rights, title, liens, interest and claims, except permitted 
encumbrances. 

2. The relief should be granted: 

(a) the First Report and activities and recommendations of the Receiver described 
therein are appropriate; 

(b) the APS, among other things, represents the only offer received in the marketing 
and sale process (the “Marketing and Sale Process”) implemented by the 
Receiver, with a purchase price $55,000 higher than the Purchaser’s original 
offer and is consistent with the Appraisal, defined below, and satisfies the 
Soundair test; and 

(c) Confidential Appendix 1 consists of the APS.  The sealing order sought is to be in 
effect pending the closing of the Transaction.  It is proportionate and necessary 
to preserve the value of the Property being sold.  

PART II – FACTS 

A. The Appointment Order 

3. By Order of Justice Conway dated May 13, 2024 (the “Appointment Order”), the 

Receiver was appointed as receiver and manager of the Property pursuant to section 243(1) of 

the Bankruptcy and Insolvency Act (the “BIA”) and section 101 of the Courts of Justice Act.1 

4. The Property is a 2,299 square foot parcel of land, with 55.07 feet of frontage, on the 

north side of Shuter Street, between Pembrooke Street and Sherbourne Street.  The Property is 

improved with a three-storey building that was constructed in 1910 as a coach house for the 

Rosar Funeral Home to accommodate horses and carriages.  The Property is currently listed on 

the City of Toronto Inventory of Heritage Properties.  The building contains four apartment 

units.  One of the units is occupied by the Debtor.  Three of them are advertised for booking on 

Airbnb.2  

                                            
1 Appendix A to First Report of the Receiver dated July 8, 2024 (the “First Report”), Motion Record of the Receiver 
dated July 9, 2024 (“MR”), p. 23. 
2 First Report at para 4, MR, Tab 2, p. 15. 
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5. The Appointment Order was obtained on application of the Applicants, to whom the 

Debtor is indebted in connection with a loan in the principal amount of $1.7 million (the 

“Loan”).  The Loan is secured by a first ranking mortgage registered against the Property on 

June 9, 2022 (the “First Mortgage”). Monthly interest only is payable under the Loan at the rate 

of 7.49% per annum.3 

6. The Loan has been in financial default since the Debtor’s failure to pay monthly interest 

on February 9, 2024.  On February 15, 2024 the Applicants made formal demand for payment 

and issued a Notice of Intention to Enforce Security pursuant to section 244 of the BIA.  At the 

time, the amount owing under the Loan was $1,712,858.33.4 

7. A second ranking mortgage was registered against the Property in favour of BMO on 

June 9, 2022, in the principal face amount of $1,218,160.40 (the “Second Mortgage”).  The 

Second Mortgage was given by the Debtor as a collateral mortgage for her obligations to BMO 

under Minutes of Settlement dated December 28, 2021 (the “Minutes”).  Pursuant to the 

Minutes, the Debtor agreed to satisfy a default judgment BMO obtained against her in the 

amount of $682,295.2, plus interest and costs, by making minimum consecutive monthly 

payments of $4,500 to BMO’s solicitors, Rubenstein Siegel in trust, beginning on December 28, 

2021 and to pay the balance outstanding by November 1, 2023.5  

8. At the time of the Appointment Order the Second Mortgage was in financial default.  As 

of January 12, 2024, the balance outstanding under the Second Mortgage was $1,317,227.62.6 

B. Receiver’s Activities since April 16, 2024 

9. The Receiver’s activities since May 13, 2024 (the date of the Appointment Order) 

include:7 

(a) taking control of and attending at the Property; 

                                            
3 First Report at para 5, MR, Tab 2, p. 15. 
4 First Report at para 6, MR, Tab 2, p. 15.  
5 First Report at para 8, MR, Tab 2, p. 16. 
6 First Report at para 8, MR, Tab 1, p. 16. 
7 First Report at para 9, MR, Tab 2, pp. 16-17. 
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(b) confirming that insurance is in place; 

(c) preparing the Receiver’s statutory report; 

(d) dealing with clean-up at the Property; 

(e) maintaining a case website; 

(f) engaging a listing agent and dealing with the listing agent with respect to 
marketing and sale efforts; 

(g) communicating with the Debtor; 

(h) Communicating with counsel for BMO; 

(i) Communicating with representatives of the Applicants; and 

(j) Reviewing the Purchaser’s offer and negotiating and entering into the APS.  

C. The Marketing and Sale Process  

10. BMO filed an unredacted appraisal of the Property as of November 30, 2023, prepared 

by Ridgepoint Appraisals (the “Appraisal”), in its responding material on the application to 

appoint a Receiver. The appraisal estimates the market value of the Property to be $2,700,000.8 

11. The Receiver weighed whether to conduct a sale by tender or engage a listing broker.  

Given the nature and uniqueness of the Property, it determined that engaging a qualified listing 

broker would be the most effective means of broadly canvassing the market and achieving a 

maximum realization.9 

12. On May 23, 2024, the Receiver entered into a listing agreement with Homelife/Future 

Realty Inc. (“Homelife”) for a listing price of $2,999,800.10 

13. Homelife undertook the following activities:11 

(a) listed the Property on MLS; 

                                            
8 Appendix C to First Report, MR, p. 45. 
9 First Report at para 11, MR, Tab 2, p. 17. 
10 First Report at para 12, MR, Tab 2, p. 17. 
11 Appendix C to First Report, MR, Tab 2, p. 103. 
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(b) sent a mass email to its database of potential buyers and agents; 

(c) created a digital marketing package; 

(d) created a social media campaign; 

(e) placed signage at the Property; 

(f) retained a professional photographer to photograph the Property; 

(g) prepared a virtual tour; and 

(h) conducted various virtual and in-person meetings.  

D. The Transaction 

14. On May 29, 2024 the Receiver was presented with an offer by the Purchaser.  Following 

negotiations, on June 7, 2024, the Receiver and the Purchaser entered into the APS for a 

purchase price that was $55,000 higher than the Purchaser’s original offer.12  

15. The APS was subject to a broad due diligence condition in favour of the Purchaser until 

June 18, 2024.  On June 13, 2024 the Purchaser waived conditions.13 

16. The salient terms of the APS include:14 

(a) the Property is being sold on an “as is where is” basis with no representations 
and warranties provided by the Receiver; 

(b) except for the customary condition requiring Court approval, the APS is 
unconditional; 

(c) the Receiver is holding a deposit representing 10% of the purchase price; 

(d) the balance of the purchase price will be paid in cash on closing; and 

(e) the closing of the Transaction is to take place five business days following the 
granting of the Approval and Vesting Order. 

                                            
12 Appendix E to First Report, MR, p. 99. 
13 First Report at para 16, MR. Tab 2, p. 18. 
14 First Report at para 18, MR, Tab 2, pp. 18-19. 
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17. The Receiver recommends that the Transaction be approved for the following reasons:15 

(a) the Property was widely exposed to the market by Homelife; 

(b) the purchase price payable under the APS is favourable as compared to the 
Appraisal; 

(c) the Transaction will generate a full recovery for the Applicants and a significant 
recovery for BMO; and 

(d) based on the results of the Marketing and Sale Process, the Receiver does not 
believe that further marketing of the Property would result in a superior 
realization. 

E. Communications with the Debtor 

18. Following the Appointment Order the Debtor requested permission to remain in 

occupation of the unit that she resides in during the Marketing and Sale Process. The Receiver 

agreed to the Debtor’s request after discussing the issue with the Applicants’ representative 

and considering the insurance ramifications of the Property being vacant.  During this time the 

Debtor advised the Receiver that she was attempting to secure financing to refinance the 

Applicants’ mortgage and the BMO mortgage.16 

19. On June 5, 2024 the Debtor and the Receiver exchanged emails.  The Debtor advised 

that she had an interested investor who was willing to pay off the Applicants and BMO and that 

she would be travelling to New York to collect a cheque.  The Receiver advised that was in the 

process of finalizing an agreement to sell the Property and requested evidence of the Debtor’s 

purported financing.17 

20. On June 11, 2024 the Debtor emailed the Receiver advising that “proof of funds has 

finally arrived.” Attached to the email was a copy of a letter on RBC Royal Bank letterhead 

                                            
15 First Report at para 19, MR, Tab 2, p. 19. 
16 First Report at para 20, MR, Tab 2, p. 19. 
17 Appendix F to First Report MR, p. 126. 
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dated June 10, 2024 stating that the bank’s client, Mandy Gommlich (“Gommlich”), held a 

balance of approximately $3.2 million in a checking account (the “RBC Letter”).18 

21. On June 12, 2024 the Receiver responded by email and confirmed that it had entered 

into an agreement of purchase and sale that was condition until June 18, 2024 and that if 

conditions were waived the Receiver would be contractually obligated to move for Court 

approval.19 

22. On June 21, 2024 the Debtor emailed the Receiver advising that she received 

confirmation from RBC that the RBC Letter had never in fact been issued by RBC and that 

Gommlich “refused to vacate her apartment in the building and was claiming L&T rights”.20 

23. The Receiver recommends that all occupants of the Property, including but without 

limitation the Debtor, be required to immediately deliver vacant possession of the Property to 

the Receiver.21 

F. The Distribution to the Applicants  

24. The Receiver has obtained an independent legal opinion from Manis Law LLP with 

respect to the Applicants’ security and BMO’s security.  Subject to the customary qualifications, 

the opinion confirms that each of the Applicants’ security and BMO’s security are valid and 

enforceable in accordance with their terms and that the Applicants’ security has priority over 

BMO’s security.22  

25. Accordingly, subject to retaining a reserve for the Receiver’s anticipated fees and 

expenses to obtain its discharge at a later date, the Receiver proposes to distribute sufficient 

net proceeds of the Transaction to fully satisfy the indebtedness owing to the Applicants and to 

                                            
18 Appendix G to First Report, MR, p. 129. 
19 Appendix H to First Report, MR, p. 132. 
20 First Report at para 24, MR, Tab 2, p. 20. 
21 First Report at para 24, MR, Tab 2, p. 20. 
22 First Report at para 26, MR, Tab 2, pp. 20-21. 
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partially satisfy the Debtor’s mortgage indebtedness to BMO.23  

PART III – ISSUES 

26. The issues on this motion are: 

(a) whether the Transaction should be approved and the Receiver should be 
authorized to complete it in accordance with the approval and vesting order 
sought; 

(b) whether Confidential Appendix 1 should be sealed; and  

(c) whether the First Report and the activities and recommendations of the Receiver 
therein should be approved.  

PART IV – LAW AND ARGUMENT 

A. The Transaction Should be Approved 

i. The Soundair Framework for Approval of Asset Sale by Receiver 

27. In determining whether to approve a proposed sale of assets by a Court-appointed 

receiver, Ontario courts have consistently and uniformly applied the following principles set out 

by the Court of Appeal for Ontario in Royal Bank v. Soundair:24 

(a) whether the receiver has made a sufficient effort to get the best price and has 
not acted improvidently;  

(b) whether the interests of all parties have been considered; 

(c) the efficacy and integrity of the process by which offers are obtained; and  

(d) whether there has been unfairness in the working out of the process. 

ii. The Proposed Transaction Satisfies the Soundair Test  

28. The Transaction satisfies the Soundair Test and the Approval and Vesting Order should 

be granted:25 

                                            
23 First Report at para 27, MR, Tab 2, p. 21. 
24 Royal Bank of Canada v Soundair Corp., 1991 CanLII 2727 (ON CA). 

https://canlii.ca/t/1p78p
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(a) the Property was widely exposed to the market by Homelife via MLS, a mass 
email and a social media campaign, the results of which generated one offer; 

(b) the purchase price payable under the APS is $55,000 higher than the Purchaser’s 
original offer; 

(c) the Purchaser waived conditions on June 13, 2024; 

(d) the purchase price payable under the APS is favourable as compared to the 
Appraisal; 

(e) the Transaction will generate a full recovery for the Applicants and a partial 
recovery for BMO; and 

(f) based on the results of the marketing and sale process the Receiver does not 
believe that further marketing of the Property would result in a superior 
realization.  

29. Overall, the APS represents the best and only offer for the Property and the marketing 

and sale process was fair and reasonable.  The Receiver made sufficient effort to obtain the 

best price and did not act improvidently.  The Receiver’s rationale for its acceptance of the APS 

reflects sound business judgment.  As such, the requested relief falls within the “general 

principle that the court will be loathe to interfere with the business judgment of a Receiver and 

refuse to approve a transaction recommended by the Receiver acting properly in the fulfillment 

of its obligations as an officer of the court.”26 

B. The Sealing Order Should be Granted 

30. The Receiver seeks a limited sealing order of the APS. Preserving the confidentiality of 

such information is recognized as meeting the requirements of the test for sealing court 

documents as set out in Sherman Estate.27  Failing to seal the APS could negatively impact 

realizations in the event the Transaction does not close.  It is in the public interest that the 

ability of the Receiver to maximize value be preserved until the Transaction has closed.28   

 

                                                                                                                                             
25 First Report at para 18, MR, Tab 2, pp. 17-18. 
26 Morganite Canada Corp. v Wolfhollow Properties Inc, 2003 CanLII 7759 (ON SC) at para 7. 
27 Sherman Estate v. Donovan, 2021 SCC 25 at para 85. 
28 Acerus Pharmaceuticals Corporation (Re), 2023 ONSC 3314 at para 39. 

https://canlii.ca/t/4qkp#par7
https://canlii.ca/t/jgc4w#par86
https://canlii.ca/t/jxm4w#par39
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C. The First Report Should be Approved 

31. The First Report should be approved. The activities and recommendations set out 

therein are appropriate.  There are good policy and practical reasons for the Court to approve 

the activities of a Receiver.29  The requested order contains the usual qualifier that “only the 

Receiver, in its personal capacity and only with respect to its own personal liability, shall be 

entitled to rely upon or utilize in any way the approval of the First Report.” 

PART V – ORDER REQUESTED 

32. For the reasons set out above, the Receiver respectfully requests that the Court approve 

the First Report and the activities of the Receiver described therein, approve the Transaction 

set out in the APS and the execution of same, seal Confidential Appendix 1 to the First Report 

and grant the other ancillary relief sought in the Receiver’s notice of motion. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 30th day of July, 2024. 

 
 

 David P. Preger and Vanessa L. Ford 

Dickinson Wright LLP 
Lawyers for the Court-appointed Receiver, 
Rosen Goldberg Inc. 

                                            
29 Triple-I Capital Partners Limited v 12411300 Canada Inc., 2023 ONSC 3400 at paras 65-67, citing Regional Senior 
Justice G.B. Morawetz (as he then was) in Target Canada Co. (Re), 2015 ONSC 7574 at paras 12 and 23. 

https://canlii.ca/t/jxlm3#par65
https://canlii.ca/t/gmp4d#par23
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