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PART | - OVERVIEW

1. John Kavanagh (“Kavanagh”), a non-party, purports to appeal/seek leave to
appeal two Approval and Vesting Orders granted by the Honourable Mr. Justice Koehnen
on August 5, 2021 and August 12, 2021 respectively, approving the sale by Rosen
Goldberg Inc. (the “Receiver”)in its capacity as court-appointed Receiver of the assets,
undertakings and properties of The Midas Investment Corporation (“Midas”), including
the real properties municipally known as 205 Yonge Street, in Toronto (the “Yonge Street

Property”’) and 90 Eastern Avenue, in Toronto (the “Eastern Avenue Property”).



2. The Receiver’s position is that Kavanagh has no legal right or standing to appeal
the Approval and Vesting Orders, that there is no automatic right of appeal, that the
Orders are not stayed by the delivery of a Notice of Appeal, that Kavanagh does not meet
any of the tests for leave to appeal and, in the alternative, that any stay of proceedings

should be cancelled.

PART Il - SUMMARY OF FACTS

3. The following facts are found in the Receiver’'s Fourth Report.

4. The Applicants (Respondents in the appeal) hold a first mortgage over the
Properties (the “Mortgage”), which was registered on March 4, 2013 and secures
payment of the principal amount of $5 million, together with interest at the rate of 10% per
annum, calculated monthly, not in advance, for aterm of two years and matured on March

1, 2015. The Mortgage has been in financial default since October 1, 2013.

5. The Applicants were unable to enforce the Mortgage due to an action brought by
Thomas Patrick Farrell (“Farrell”) and Midas in 2013, in which they claimed for, among
other things, a declaration that the Mortgage was null, void and unenforceable. Farrell
took the position that the Mortgage was unauthorized, that he played no role in it and that
it was the result of fraudulent actions by Kavanagh, an Irish accountant who was closely

associated with Farrell and Midas.

6. Kavanagh was a named defendant in the action but did not appear in or defend

the action.



7. The action was tried by Justice Koehnen in 2020. In reasons released on
December 31, 2020, the action was dismissed and the Mortgage was declared to be valid.
The Applicants were awarded costs of $1,573,669.16 and costs were awarded to other

parties in the aggregate amount of $415,853.88, secured against the Properties.

8. On January 7, 2021, the Applicants made demand on Midas for payment of the
sum of $11,045,858.94 under the Mortgage and issued a notice to enforce security

pursuant to section 244 of the BIA.

9. On February 5, 2021, the Applicants applied for the Receiver's appointment.

10.  Farrell and Midas filed a notice of appeal from the trial decision of Justice Koehnen
and moved to stay the Applicants from enforcing the Mortgage. The stay motion was

dismissed by Paciocco J.A. on April 6, 2021.

11. By Order dated April 6, 2021, the Receiver was appointed over the assets,
undertakings and properties of Midas, including the Yonge Street Property and the
Eastern Avenue Property (collectively, the “Properties”), pursuant to section 243(1) of
the Bankruptcy and Insolvency Act (“BIA”) and section 101 of the Courts of Justice Act

(“CJIA") (the “Appointment Order”).

12. The Yonge Street Property is the former Bank of Toronto building, on the east side
of Yonge Street, north of Queen Street West. It is a 0.11 acre parcel with approximately
39 feet of frontage. The building has 4 storeys with approximately 17,400 square feet,

and was built in 1905. A portion of the exterior and interior is protected by an Ontario



Heritage Trust conservation easement. The building has been vacant for a considerable

period and requires significant repairs.

13. The Eastern Avenue Property is an irregular rectangular parcel with 81.6 feet of
frontage, improved with a one storey commercial building used to service Maserati and
Alfa Romeo motor vehicles, pursuant to a lease dated May 26, 2017 (the “Lease”)
between Midas and 1880607 Ontario Limited, as tenant, subsequently assigned to

2555572 Ontario Limited (the “Tenant”).

14.  On April 19, 2021, the Receiver was advised by representatives of the Tenant that
rents had been prepaid under the Lease up to 2027. The Receiver sought documents
from the Tenant regarding the alleged pre-paid rent, but the Tenant was not prepared to

provide the documents due to alleged confidentiality concerns.

15. To assist in assessing the value of the Properties, the Receiver engaged Avison
Young Valuation and Advisory Services, LP to appraise the Properties. The Receiver
also obtained listing proposals from five brokers, each of whom submitted a detailed
proposal outlining its qualifications, experience, marketing plan, opinion of value and fee

structure.

16. The Receiver brought a motion for, among other things, an order requiring the
Tenant at the Eastern Avenue Property to produce documents related to the Lease and

for approval of a sales process for the Properties.

17.  The Receiver's motion was heard by Justice Dunphy on May 31, 2021. Justice

Dunphy granted the above relief on May 31, 2021.



18.  Pursuant to the May 31, 2021 Order, the Tenant produced copies of the relevant
records in regards to the Lease, showing that the Tenant had paid $1 million to Midas on July
30, 2018, that Midas had agreed by way of an offer to purchase (the “OTP”)dated January
17, 2019 to sell the Eastern Avenue Property to 1880607 Ontario Limited, an affiliate of the
Tenant, and that the Tenant paid a further $1 million to Farrell personally on December 2,

2020, while Justice Koehnen'’s trial decision was under reserve.

19.  Given that the Tenant had spent $2 million on prepaid rent/the OTP without having
obtained a non-disturbance agreement from the Applicants, the Receiver recognized that
the Tenant, unlike an ordinary buyer, would likely be uniquely motivated to protect its
financial outlay. Moreover, a disclaimer of the Lease and the OTP could prove to be

expensive in terms of litigation costs for Midas’s estate.

20.  On the other hand, marketing the Eastern Avenue Property as a vacant building
could negatively impact realization. Accordingly, in consultation with the Applicants, the

Receiver determined to enter into a brief period of exclusive negotiation with the Tenant

before embarking on the marketing and sale process approved in the May 31, 2021 Order.

21.  OnJune 25 2021, the Receiver entered into an Agreement of Purchase and Sale

(“APS”) with 1445990 Ontario Limited for the sale of the Eastern Avenue Property.

22. OnJuly 20, 2021, the Receiver brought a motion returnable on August 3, 2021 for

approval of the APS for the Eastern Avenue Property.

23.  Shortly before the hearing date, Kavanagh served a Notice of Motion in the name

of Midas seeking various relief, including: “An order requiring the Receiver to comply with



the Order of Justice Dunphy dated May 31, 2021 related to the Receiver’s marketing and
sales plan for the two properties that are the subject matter of this application” and in the

alternative requesting an adjournment of the approval hearing.

24.  The Receiver's motion was heard by Justice Koehnen on August 3 and 5, 2021.
On August 5, 2021, Justice Koehnen approved the sale, with detailed reasons to follow.
Justice Koehnen issued his Endorsement on August 9, 2021. Justice Koehnen provided

detailed reasons for approving the APS.

25.  Prior to the hearing on August 3, 2021, the Receiver filed a supplementary report
advising that it had entered into an APS to sell the Yonge Street Property and that it would
be scheduling a motion for court approval. Justice Koehnen agreed to hear the motion

on August 12, 2021.

26. On August 12, 2021, Kavanagh retained new counsel and delivered a Notice of
Appeal. Kavanagh's new counsel also attended the hearing of the Receiver's motion to

approve the sale of the Yonge Street Property and requested an adjournment.

27.  Justice Koehnen denied the adjournment and approved the sale on August 12,
2021, with reasons to follow. Justice Koehnen issued his Endorsement on August 13,

2021, revised on August 15, 2021.

28.  The sale of the Yonge Street Property is scheduled to close on August 23, 2021.

29. The combined proceeds to be realized from the sale of the Properties will be sufficient
to pay out all encumbrances against the Properties, although depending on when distributions

are authorized, there may be a shortfall suffered in respect of accrued interest.



30. Kavanagh, through his new counsel, has advised that he intends to appeal the
approval of the Approval and Vesting Order for the sale of the Yonge Street Property,

although he has not yet done so.
PART lll - STATEMENT OF ISSUES, LAW & AUTHORITIES
Issue #1 - Is there an Automatic Right of Appeal?

31. ltis settled law that the BIA appeal procedure applies to receivership proceedings

brought pursuant to the provisions of the BIA and the CJA.L

32.  Section 193 of the BIA provides as follows:

193. Unless otherwise expressly provided, an appeal lies to the

Court of Appeal from any order or decision of a judge of the Court
in the following cases:

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other cases of a similar
nature in the bankruptcy proceedings;

(c) if the property involved in the appeal exceeds in value ten
thousand dollars;

(d) from the grant of or refusal to grant a discharge if the aggregate
unpaid claims of creditors exceed five hundred dollars; and

(e) in any other case by leave of a judge of the Court of Appeal.

1 Third Eye Capital Corporation v. Ressources Dianor Inc./Dianor Resources Inc., 2019 ONCA 508 at

para 128; Business Development Bank of Canada v. Astoria Organic Matters Ltd., 2019 ONCA 269 at
para 5



https://canlii.ca/t/j12dh
https://canlii.ca/t/hzm8q

33. The Receiver submits that Kavanagh's proposed appeal of the Approval and
Vesting Order does not fall within subsections 193(a) - (d) of the BIA and that leave is

required pursuant to subsection 193(e) of the BIA.

34. Section 193 of the BIA is narrowly construed to ensure that bankruptcy
proceedings are administered in an efficient and expeditious manner. In 2403177 Ontario
Inc. v. Bending Lake Iron Group Ltd., the gatekeeping function which the statute reposes
in appellate courts was expressed by Brown, J.A. as follows:
Courts have observed that the availability under s. 193(e) of a right to seek
leave to appeal in circumstances falling outside those captured by
automatic rights of appeal in ss. 193(a) to (d) signals the need for appeal
courts to control bankruptcy proceedings in order to promote the efficient

and expeditious resolution of the bankruptcy, one of the principal objectives
of bankruptcy legislation.2

35.  Beginning with Business Development Bank of Canada v. Pine Tree Resorts Inc.3,
this Court has emphasized that subsection 193(c) must be narrowly construed and

applied only if the appeal directly involves property exceeding $10,000.00 in value.?

36. The following orders have been held not to engage subsection 193(c): (i) orders
that are procedural in nature, (ii) orders that do not bring into play the value of the debtor’s

property, or (iii) orders that do not result in a loss.>

22403177 Ontario Inc. v. Bending Lake Iron Group Ltd., 2016 ONCA 225, 2016 CarswellOnt 4553, at
para 47

3 Business Development Bank of Canada v. Pine Tree Resorts, Inc., et al, 2013 ONCA 282, 115
O.R.(3rd) 617 at paras 17-18.

4 En Route Imports, Inc., 2016 ONCA 247 at paras. 5 and 6

®Bending Lake, supra at para. 53.



https://canlii.ca/t/gp079
https://canlii.ca/t/fx7fp
https://canlii.ca/t/fx7fp
https://canlii.ca/t/gp412
https://canlii.ca/t/gp079

37. In Pine Tree, Blair J.A. explained that a narrow interpretation of subsection 193(c)
was necessary because the vast majority of bankruptcy claims involve amounts in excess
of $10,000.00, and to interpret paragraph 193(c) broadly would open the floodgates to

appeals and render paragraph 193(e), which requires leave to appeal, meaningless.6

38. In Royal Bank v. Profor Kedgwick Ltd., the New Brunswick Court of Appeal

adopted a purposive analysis and narrow interpretation of section 193(c) of the BIA:

It is difficult to think of a case involving a corporate bankrupt in which the
amount ultimately in issue would not exceed $10,000.00. Consequently,
there would be little utility to the other four subsections under Section 193 if
such cases were subject to an appeal as of right.”

39. The courts have concluded that orders concerning the methods by which a
receiver realizes on an estate’s assets are procedural in nature and, therefore, fall outside

the scope of subsection 193(c).8

40. In Alternative Fuel Systems, Inc. v. Edo, O’Leary J.A. writing for the Alberta Court
of Appeal, held that an appeal from an order of a bankruptcy judge directing a sale of
assets by the trustee to a specific purchaser did not fall within section 193(a) or 193 (c)

of the BIA and could not be appealed as of right.®

41. In Bending Lake, this Court considered whether subsection 193(c) applied to an
approval and vesting order where the debtor argued that the sale price achieved by the

Receiver was less than what it should have been, resulting in a significant loss for the

® Pine Tree, supra, at paras 17-18.

"Royal Bank v. Profor Kedgwick Ltée/Ltd., 2008 NBCA 69, 2008 CarswellNB 463, at para. 21
8 |bid. at para. 54.

° Alternative Fuel Systems, Inc. v. Edo, 1997 CarswellAlta. 737, at para. 12



https://canlii.ca/t/fx7fp
https://canlii.ca/t/20vvq
https://canlii.ca/t/20vvq
https://canlii.ca/t/2dflz
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debtor's shareholders. In determining that the approval and vesting order did not fall
within subsection 193(c), Brown, J.A. noted that the allegations of improvident sale were
procedural and did not call into play the value of the debtor’s property. Moreover, he found
that the fact that stakeholders would suffer a loss was not a basis for concluding that the

sale would result in a loss of rights greater than $10,000.10

42.  In Downing Street Financial Inc. v. Harmony Village-Sheppard Inc.,11 Tulloch J.A.

considered the following passage in Bending Lake respecting whether an approval and

vesting order falls within subsection 193(e):
the [appellant] must demonstrate some basis in the evidentiary record
considered by the motion judge that the property involved in the appeal
would exceed in value $10,000, in the sense that the granting of the
Approval and Vesting Order resulted in a loss of more than $10,000
because the Receiver could have obtained a higher sales price for the
Debtor’s property.12

43.  Tulloch J.A. considered that Brown J.A’s reasons in Bending Lake “contemplate

a more substantive assessment of competing offers than a mere comparison of formal

prices”.13

44,  These authorities were followed by Fairburn J.A. in First National Financial GP
Corporation v. Golden Dragon HO 10 Inc. in granting declaratory relief substantially

similar to the declarations sought by the Receiver in the present case.14

1 Bending Lake, supra at para 69.
112017 ONCA 611 [Harmony].
2 Bending Lak e, supra at para 64.

13 Harmony, supra at para 28.
¥ First National Financial GP Corporation v. Golden Dragon HO 10 Inc., 2019 ONCA 873 (CanLll)



https://canlii.ca/t/gp079
https://canlii.ca/t/h4xx2
https://canlii.ca/t/gp079
https://canlii.ca/t/h4xx2
https://canlii.ca/t/j3bxp
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45.  In his Notice of Appeal, Kavanagh seeks to set aside the Approval and Vesting
Order and direct that the Receiver follow a different process for selling the Eastern
Avenue Property and allow him to redeem the Mortgage. Both his complaints and the

relief he is seeking are entirely procedural in nature.

46. Kavanagh complains that Justice Koehnen erred in finding that he [Kavanagh] was
the representative of Midas on the motion to resist the sale — yet Kavanagh himself

delivered a Notice of Motion seeking relief in the name of Midas.

47.  Kavanagh takes now the position that he was acting purely in his personal capacity
as a guarantor of the Mortgage — yet he is not even a party to the proceeding and has no
personal stake in the proceeding. Absent the costs and risks being incurred as a result
of Kavanagh’s own actions, there will be sufficient proceeds from the sale of the

Properties to pay the Mortgage in full, such that Kavanagh’s guarantee is not engaged.

48. Although Kavanagh advises that he intends to appeal the Approval and Vesting
Order for the sale of the Yonge Street Property, he has not yet done so, nor has he
delivered a motion for leave to appeal, nor has he provided any ground or standing for

such an appeal.

49. Based on established precedent, Kavanagh needs leave to appeal both Approval

and Vesting Orders.

Issue #2 — Are the Approval and Vesting Orders Stayed?

50.  Section 195 of the BIA sets out the circumstances in which an order under appeal

will be stayed:
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Stay of proceedings on filing of appeal

195 Except to the extent that an order or judgment appealed from is subject to
provisional execution notwithstanding any appeal therefrom, all proceedings under
an order or judgment appealed from shall be stayed until the appeal is disposed
of, but the Court of Appeal or a judge thereof may vary or cancel the stay or the
order for provisional execution if it appears that the appeal is not being prosecuted
diligently, or for such other reason as the Court of Appeal or a judge thereof may
deem proper.

51. The Receiver submits that there is no automatic stay of the Approval and Vesting

Orders under section 195 of the BIA because (i) the Approval and Vesting Orders do not

fall within any of the cases appealable as of right as set out in subsections 193(a)-(d) of

the BIA, and (ii) the Appellants have not obtained leave to appeal.

52.  In any event, Kavanagh himself, as a non-party with no personal stake in the
proceeding, has no standing to appeal. Even if Midas or another bona fide stakeholder
had an automatic right of appeal, the delivery of a Notice of Appeal by a non-party and
effective stranger to the proceeding cannot operate to stay the Approval and Vesting

Orders.

Issue #3 — Does Kavanagh Meet the Tests for Leave to Appeal?

53. In Pine Tree, Blair J.A. adopted the following approach with respect to the factors

to be considered on an application for leave to appeal under section 193(e):

Beginning with the overriding proposition that the exercise of
granting leave to appeal under Section 193(e) is discretionary and
must be exercised in a flexible and contextual way, the following
are the prevailing considerations in my view. The court will look to
whether the proposed appeal,

(@ Raises an issue that is of general importance to the practice
in bankruptcy/insolvency matters or to the administration of justice
as a whole, and is one that this Court should therefore consider and
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address;
(b) Is prima facie meritorious, and

(©) Would  unduly hinder the progress of the
bankruptcy/insolvency proceedings.1®

54.  Blair, J.A. also noted that an appellate court owes substantial deference to the
discretion of judges charged with the responsibility of supervising insolvency and

restructuring proceedings, and absent demonstrable error, will not interfere.16

(1) No Issues of General Importance

55.  The decisions of Justice Koehnen did not break new ground. Approval and vesting
orders are necessary components of most receivership proceedings and the principles
governing receivership sales follow the well-established test set out by this Court in Royal

Bank of Canada v. Soundair Corp.:1”

(&8  whether the receiver has made a sufficient effort to get the best price and
has not acted improvidently;

(b)  the interests of all parties;
(c) the efficacy and integrity of the process by which offers are obtained; and

(d)  whether there has been unfairness in the working out of the process.18

56.  The sale approval motions involved a number of unique factors, including the fact

that Midas (and Kavanagh as guarantor) defaulted on the Mortgage over eight years ago,

> Business Development Bank of Canada v. Pine Tree, supra at paras. 28 — 29.

6 pine Tree, supra at para. 33; and see also Re Ravelston Corp. 2007 CarswellOnt 1115; additional
reasons at 2007 CarswellOnt 2126 (Ont. C.A.).

171991 CarswellOnt 2653 (Ont. C.A.)

18 Soundair, supra at para 16.



https://canlii.ca/t/fx7fp
https://canlii.ca/t/fx7fp
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the lengthy and expensive legal proceeding brought by Midas, the appeal to the Court of

Appeal and the unsuccessful stay motion brought by Midas.

57.  The sale of the Eastern Avenue Property involves further unique factors, especially
the fact that Midas/its principals arranged for the Tenant to pre-pay $2 million in rent and
entered into the OTP with the Tenant, while the matter was in litigation with the Applicants,
making it extremely difficult for the Receiver to sell the Eastern Avenue Property to

anyone other than the Tenant.

58. These factors do not raise issues of general interest to the practice in
bankruptcy/insolvency matters or to the administration of justice, but rather are of interest
solely to the stakeholders in this proceeding. Justice Koehnen addressed all relevant
factors in detail in his Endorsements and approved the sales based on established legal

principles.

(i) Merits of the Appeal

59. The Receiver's position is that the proposed appeals are not prima face

meritorious.

60. Kavanagh sole standing seems to be based on an alleged right to “redeem” the
Mortgage. However, the Appointment Order gives the Receiver priority over the
Mortgage. There are also other stakeholders in the receivership. Even if Kavanagh

otherwise had a right to redeem, he failed to do so in a timely manner. His attempts to
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redeem were not credible. It is too late for him to do so, after the Receiver entered into

agreements to sell the Properties.1?

61. The findings of fact and factual inferences made by Justice Koehnen ought not to
be reversed on appeal, unless it can be established that the judge made a “palpable and

overriding error.”20

62. Justice Koehnen's decisions to grant the Approval and Vesting Orders involved an
exercise in judicial discretion and are entitled to deference. Appellate courts will not
interfere with such orders, unless there is an error of law, a serious misapprehension of
the evidence, the discretion has been exercised on the basis of an erroneous principle or

there was a failure to give any or sufficient weight to relevant considerations.21

63. The Courts have repeatedly emphasized the importance of protecting the integrity
of procedures followed by a receiver in the interests of both commercial morality and the
future confidence of business persons in their dealings with receivers. When reviewing a
sale by a receiver, Courts exercise considerable caution and will interfere only in special
circumstances. The foregoing must be kept in mind when considering the exercise of

discretion by Justice Koehnen in the context of these proceedings.??

64. The Receiver submits that Justice Koehnen gave due consideration to Kavanagh’s

objections. He accepted the Receiver’s evidence as to why it made no sense to offer the

191 0gozzo v. Toronto-Dominion Bank, 1999 CanLll 9313 (ON CA)
% Housen v. Nikolaisen, [2002] 2 S.C.R. 235, at paras. 4, 10 and 19.

%! Regal Constellation Hotel, 2004 Carswell Ont. 2653 (Ont. C.A.) at para. 22 and 23 [Regal].

2 Soundair, supra; Regal supra at paras. 22-27.



https://canlii.ca/t/1f9x2
https://canlii.ca/t/51tl
https://canlii.ca/t/1hd0l
https://canlii.ca/t/1qq2n
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Eastern Avenue Property for sale to third parties in circumstances where the Tenant had
pre-paid rent to 2027. He made the following finding in his Endorsement: “The Receiver
noted before Justice Dunphy that it may need to revise the sales process depending on

what further information came to light”.

65. There is no basis for Midas (or Kavanagh), to complain that the Receiver
negotiated an APS with an affiliate of the Tenant, after discovering that Midas itself had
received $1 million from the Tenant in 2018, entered into the OTP with an affiliate of the
Tenant in 2019, and received a further $1 million in 2020, while the trial decision of Justice

Koehnen was under reserve, which was applied as pre-paid rent through 2027.

66.  With respect to the Yonge Street Property, the Receiver followed the sale process
approved by Justice Dunphy. There was no higher or better offer. Justice Koehnen
carefully reviewed all of the circumstances and issued lengthy endorsements applying
the principles in Soundair, accepting the Receiver's recommendations and approving

each of the sales.

67.  There is no merit to the proposed appeals.

(iir) Undue Delay and Prejudice

68. The Mortgage is accruing interest at approximately $100,000 per month. No rent
is being paid on the Eastern Avenue Property as a result of Midas/its principals having
received $2 million in “pre-paid” rent from the Tenant while the Mortgage was in default.
The Yonge Street Property is vacant and in poor repair. If the Approval and Vesting

Orders are stayed, the existing sales will be lost.



17

69. Kavanagh does not reside in Canada. There is no reason to believe that his offers
to redeem the Mortgage are credible. He has not offered any security for the costs of his

proposed appeals or the damage that will be done as a result of losing the sales.

70.  In Home Trust Company v. 2122775 Ontario Inc., Doherty, J.A. refused to grant
leave to appeal an approval and vesting order to a debtor seeking an opportunity to
redeem the appointing creditor's mortgage. Doherty, J.A. made the following comments
with respect the delay and prejudice that would be caused by staying the Court-approved

sale:

In this case, the Receiver was seeking an order approving a sale
arranged under a process established by the court and meticulously
adhered to by the Receiver. Both the Receiver and the purchaser
were entitled to anticipate that the sale would be completed in
accordance with that process. Delays in the process to allow the
mortgagor, who had been in default for several months, more time
to try and salvage its position, would come at significant financial
costs to the Receiver and the purchaser. In addition, the integrity of
the sale process established under the court order would suffer. In
those circumstances, it is difficult to see how this court might
characterize Brown J.s exercise of his discretion as
unreasonable.?3

The same considerations are at play in the present case.

Issue #4: Should the Stay be Cancelled?

71. If this Court decides that the Approval and Vesting Orders are stayed under the
BIA, then the Receiver requests that the stay be cancelled so that it can proceed with

completing the transactions.

% The Home Trust Company v. 2122775 Ontario Inc., 2014, (Ont. C.A. [In Chambers]) at para. 11.


https://canlii.ca/t/g3533
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72.  The principal factor in determining whether to lift a stay under the BIA is the relative
prejudice to the parties. The applicable test is similar to the test for an injunction as set

out in RJR-MacDonald Inc. v. Canada and can be summarized as follows:

(@  whether there is a serious issue to be appealed,;

(b) whether compliance with the order under appeal would cause irreparable
harm; and

(c) what is the balance of convenience.?4

73.  On a stay motion under rule 63.02, this Court in Fiala Estate v. Hamilton?®> stated
that to satisfy the first prong of the RJR test, the appellant must demonstrate that there is
a reasonable prospect of success. In Fiala Estate, the defendants appealed an order
granting the plaintiffs a writ of possession over a property which the defendants were
unlawfully occupying. Doherty J.A. dismissed the motion because he saw no reasonable
possibility that this Court could be convinced that the motion judge erred in rejecting the

defendants’ argument that they were in a landlord/tenant relationship with the plaintiffs.26

74.  In Gray v. Guerard, et al.,2” Justice Johnston considered a motion to stay an order
vesting title to a strip of land in the plaintiffs. In dismissing the motion, Justice Johnston

wrote:28

2 After Eight Interiors Inc. v. Glenwood Homes Inc., 2006 CarswellAlta 735 (Alta. C.A. [In Chambers]),
paras. 5 and 6; Matco Capital Limited v. Interex Oil Field Services Ltd., 2007 A.B.C.A. 317 at para. 4

%2008 ONCA 784 at para 15; followed in Buccilli v. Pillitteri, 2013 CarswellOnt 16731 (Ont. C.A.) at para
35.

% Fiala, supra at para 17.
22014 ONSC 1252.

% |bid at para 14.
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The question before me is whether or not the Defendants have
established that there is some reasonable prospect of success. For
the following reasons, | find that the Defendants have not convinced
the court that there is a serious issue to be tried on the appeal. The
first and fourth grounds of appeal are essentially the same, namely,
that the trial judge failed to apply the proper test in deciding the
issue of “adverse possession”. In oral submissions, counsel for the
Defendants argues that the triable issue arises from the trial judge’s
interpretation of the Real Property Limitations Act. | agree with
counsel for the Plaintiffs that the Defendants have an obligation on
this motion to “put forward their best foot”. Bold assertions are not
sufficient to establish there is a reasonable prospect of success of
the appeal. Justice Abrams set out the law as it applies to this area
in paragraph 72, 73 and 74 of his decision. The Defendants fail to
provide any substance to their allegation that the trial judge failed
to observe the proper test requirements or failed to consider the
elements for adverse possession.

75. In the present case, Midas had numerous opportunities to redeem the Mortgage
but instead took repeated steps to delay and thwart the sale of the Properties, including
engaging in complex, lengthy litigation to avoid payment of the Mortgage and obtaining

$2 million in “pre-paid rent” from the Tenant while the Mortgage was in default.

76. Kavanagh claims to be acting independently of Midas, but Kavanagh cannot even

establish any standing to appeal the Approval and Vesting Orders.

77. Kavanagh raises bald assertions as to the errors allegedly made by Justice
Koehnen, which are directly contradicted by the actual material which Kavanagh himself
filed in opposition to the Receiver's motion to approve the sale of the Eastern Avenue

Property.

78.  Theissuing of a stay will cause irreparable harm. If the Orders of Justice Koehnen

dated August 5, 2021 and August 12, 2021 are stayed, the stakeholders will be severely
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prejudiced. The current sales will be lost and, if so, the Receiver will have to embark on

entirely new sales processes at enormous expense and with uncertain results.

79. In Matco Capital Limited v. Interex Oil Field Services Ltd., Justice Paperney of the
Albert Court of Appeal provided the following reasons for dismissing an application for a

stay pending appeal of an order approving a sale by a court-appointed receiver:

No one has challenged the propriety or efficacy of the receiver's
sale process. In other words, there has been a broad canvassing
of the available market with a view to maximizing the return to all
stakeholders. The process undertaken by the receiver is not
impugned. Nor are its conclusions that the sale agreement
represent the best offers available for the assets. In assessing the
balance of convenience, | am obliged to consider the impact of a
stay on the sale process and on the stakeholders as a whole. The
real prospect that the sale will not proceed and that the market will
be negatively affected with no assurance that there will be any other
comparable offer forthcoming tips the balance of convenience in
favor of the respondents. The potential harm to the entire estate
from granting a stay far outweighs any benefit to the appellants.2°®

80. In the present case, a stay of the Approval and Vesting Orders would result in a
“tainting of the market”, such that the value of the Properties will be diminished in the eyes
of prospective purchasers, and result in irreparable harm to the Appellants’ estates. The

balance of convenience, therefore, strongly weighs against a stay.

PART IV - ORDER REQUESTED

81l. The Receiver requests the declaratory relief in its motion and, if necessary, an

order dismissing Kavanagh’s motions for leave to appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 18t day of August, 2021.

% Matco, supra at para. 11
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SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY - LAWS

Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3

Court of Appeal
s. 193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal
from any order or decision of a judge of the court in the following cases:

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other cases of a similar nature
in the bankruptcy proceedings;

(c) if the property involved in the appeal exceeds in value ten thousand
dollars;

(d) from the grant of or refusal to grant a discharge if the aggregate unpaid
claims of creditors exceed five hundred dollars; and

(e) in any other case by leave of a judge of the Court of Appeal.

Stay of proceedings on filing of appeal

195 Except to the extent that an order or judgment appealed from is subject to
provisional execution notwithstanding any appeal therefrom, all proceedings under
an order or judgment appealed from shall be stayed until the appeal is disposed
of, but the Court of Appeal or a judge thereof may vary or cancel the stay or the
order for provisional execution if it appears that the appeal is not being prosecuted
diligently, or for such other reason as the Court of Appeal or a judge thereof may
deem proper.

Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court
may appoint a receiver to do any or all of the following if it considers it to be just or
convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or bankrupt that was
acquired for or used in relation to a business carried on by the insolvent
person or bankrupt;

(b) exercise any control that the court considers advisable over that property
and over the insolvent person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.


https://canlii.ca/t/543rx

Courts of Justice Act, RSO 1990, c C.43

Injunctions and receivers

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory
order may be granted or a receiver or receiver and manager may be appointed by
an interlocutory order, where it appears to a judge of the court to be just or
convenient to do so. R.S.0. 1990, c. C.43, s. 101 (1); 1994, c. 12, s. 40; 1996,
c. 25, 5.9 (17).

Terms
(2) An order under subsection (1) may include such terms as are considered
just. R.S.0. 1990, c. C.43, s.101 (2).
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