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FACTUM OF THE RECEIVER  

PART I - SUMMARY OF THE FACTS 

Introduction 

1. Rosen Goldberg Inc., in its capacity as Court-appointed receiver and manager (the 

“Receiver”) of the assets, undertakings, and properties of 665-671 Sheppard Avenue West Ltd. 

(the “Debtor”) moves for Court approval of a sale of lands municipally known as 665, 667, 669, 

and 671 Sheppard Avenue West, in Toronto, Ontario (collectively, the “Property”) on the terms 

set out in an agreement of purchase and sale dated December 10, 2021 (the “APS”) between the 

Receiver and 2869773 Ontario Inc.  (the “Purchaser”). 

2. The Receiver also seeks authorization and approval to distribute sufficient net proceeds of 

sale to Dorr Capital Corporation (“Dorr”) to satisfy in full the amount owing to Dorr and secured 

by its first ranking mortgage on the Property. 

Background 

 
3. The facts relevant to this motion are set out in the Receiver’s First Report dated December 

13, 2021(the “First Report”). 

4. The Property is an assembly of vacant land located at the southeastern corner of Sheppard 

Avenue West and Yeomans Road, just west of the Sheppard Avenue West and Bathurst Street 

intersection, with a gross surface area of 30,437 square feet. The Debtor was developing the 
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Property for a 5 storey residential condominium project comprised of 56 units, 7 condominium 

townhouses and 2 stacked townhouses, although construction had not yet begun.1 

5. The Debtor acquired the Property in October of 2015 for $5.7M, with private mortgage 

financing from Vector Financial Services Limited of $4.275M. Vector’s mortgage was renewed 

and extended until Vector was paid out in July of 2019, with new first mortgage financing of 

$5.75M from First Source Financial Management Inc., another private lender.  First Source was 

in turn paid out in August of 2020, with new first mortgage financing of $7.9M from Dorr.  Dorr 

is also a private lender.  Each first mortgage was payable interest only, with interest reserves 

maintained to service the Debtor’s interest obligations. All of the mortgages attracted high rates of 

interest, varying from 8% to 12.2% per annum.2    

Pre-Filing Marketing and Sale Process 

 
6. In March of 2019, the Debtor engaged Colliers Macaulay Nicolls Inc. (“Colliers”) to list 

the Property for sale with a guidance of value of $9 to $10M.  As little interest was generated after 

a 3 month marketing campaign, Colliers marketed the Property to developers for $7.5 to $8.5M to 

try and generate traction.  No offers were received and the Property was taken off the market.3   

7. The Debtor re-listed the Property with Colliers effective May 31, 2021 for an asking price 

of $13.5M.  Colliers prepared a marketing package, which included professional aerials taken of 

the Property. An email campaign was distributed on June 1.  Following discussions with interested 

parties, it became clear that the asking price was too high.4  

                                                 
1 First Report, paragraph 4. 
2 First Report, paragraph 5. 
3 First Report, paragraph 6. 
4 First Report, paragraph 7. 
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8. Accordingly, Colliers and the Debtor elected to market the Property to a wider audience, 

and listed the Property on the Toronto Regional Real Estate Board MLS as “unpriced” with a bid 

deadline of June 29, 2021. The MLS listing went live on June 10, 2021, pursuant to a listing 

agreement the Debtor signed with Colliers, which provided for the payment of a commission of 

3.5% of the sale price.5  

9. Colliers completed targeted email marketing campaigns to 2,983 recipients within its 

network of developers and private buyers, with 53 people downloading the flyer prepared in 

respect of the Property.  Colliers also listed the Property on its website.  Colliers followed up with 

phone calls with certain investors. As a result of these efforts, three bids were expected prior to 

the expiry of the deadline. Ultimately, only one bid was received.6 

10. Following negotiation with El Regency, the bidder, an agreement of purchase and sale was 

reached between a numbered company controlled by El Regency, and the Debtor on July 22, 2021 

(the “Pre-Filing APS”).7  

11. The Pre-Filing APS was subject to a 30 day conditional period in favour of the buyer and 

provided for a closing date 65 days following expiry of the conditional period.8 

12. The Receiver understands that the Pre-Filing APS was not completed because certain 

syndicated investors in the second mortgage registered against the Property (the “Second 

Mortgage”) and SRN Architects, who registered a construction lien against the Property in May 

of 2021 and a certificate of action in June of 2021 (collectively, the “SRN Lien”), were unable to 

                                                 
5 First Report, paragraph 8. 
6 First Report, paragraph 9. 
7 First Report, paragraph 10. 
8 First Report, paragraph 11. 
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come to terms regarding an acceptable distribution of the sale proceeds remaining after the payout 

of the First Mortgage on closing.  Accordingly, the Debtor could not convey clean title to the 

buyer.9 

13. Shortly prior to the Receiver’s appointment, El Regency’s solicitors contacted the Receiver 

to advise that El Regency remained interested in acquiring the Property, but it was no longer 

prepared to pay the amount provided for in the Pre-Filing APS.  El Regency’s solicitors enquired 

whether the Receiver, if appointed, would consider accepting a $500k discount. No assurances 

were given by the Receiver at the time.10 

Receiver’s Deliberations 

 
14. According to Dorr’s payout statement, as of November 22, 2021, $8,583,443.18 was owing 

under the First Mortgage and per diem interest of $3,455.91 was accruing.11   

15. After obtaining an updated valuation of the Property, the Receiver weighed the potential 

benefit of embarking on a fresh marketing and sale process of between 90 to 120 days, against the 

associated increase in professional costs, and erosion to the Debtor’s estate of over $100K per 

month in interest accruing under the First Mortgage.  After reviewing   the   results of Colliers’ 

pre-filing marketing and sale efforts, as a first step the Receiver elected to engage in negotiations 

with El Regency.12 

                                                 
9 First Report, paragraph 12. 
10 First Report, paragraph 13. 
11 First Report, paragraph 14. 
12 First Report, paragraphs 15 and 16. 
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16. The negotiations with El Regency ultimately led to the APS being executed on December 

10, 2021.   The Purchaser under the APS is controlled by El Regency.13 

17. The timelines prescribed under the APS are truncated in order to achieve a quick closing. 

The Receiver understands that El Regency’s lender insists on funding before the end of the week 

of December 13, after which it will be closed for business until the new year. For its part, the 

Receiver wishes to minimize the accrual of interest under the First Mortgage by satisfying the First 

Mortgage as soon as possible.14 

18. The salient terms of the APS are as follows:15 

• the purchase price is $100K less than was payable under the Pre-Filing APS; 

• the deposit, which the Receiver is holding, is $500K; 

• there are no due diligence conditions in favour of the Purchaser; 

• the Property is being sold on as is where is, without recourse basis; 

• Court approval is required to be obtained by December 15, 2021; and 

• the closing date for the Transaction is December 16, 2021. 

Proposed Distribution to Dorr 

 
19. The Receiver has obtained an opinion from its independent counsel, Dickinson Wright 

LLP, regarding the validity and priority of the First Mortgage. Subject to the customary 

qualifications, Dickinson Wright LLP has opined that the First Mortgage is valid and enforceable 

                                                 
13 First Report, paragraph 17. 
14 First Report, paragraph 18. 
15 First Report, paragraph 19. 
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and ranks in priority to any other encumbrances registered against title to the Property, save and 

except for the charges created under the Appointment Order and the SRN Lien (if valid), to the 

extent of any deficiency in the holdback required to maintained under the Construction Act.16 

20. According to the SRN Lien, the contract price was $457,056.84.  Therefore, the maximum 

principal amount of the holdback would be $45,705.68.17 

21. In the circumstances, the Receiver recommends that it be authorized to satisfy the First 

Mortgage in full, with accrued interest and Dorr’s reasonable legal fees.  Following closing, there 

will be sufficient funds in the Receiver’s hands to protect the holdback under the SRN Lien and 

the Receiver will be in a position to undertake a more informed assessment of the relative priority 

and validity of the SRN Lien and the Second Mortgage, and potentially a claim by Colliers, before 

moving for directions to distribute the remaining proceeds in the Debtor’s estate.18 

PART II - STATEMENT OF ISSUES 

 

22. The issues on the motion are whether the APS should be approved and whether the First 

Mortgage should be satisfied in full immediately from the net proceeds of sale. 

 

 

 

                                                 
16 First Report, paragraph 20. 
17 First Report, paragraph 21. 
18 First Report, paragraph 22. 
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PART III - LAW & AUTHORITIES 

 

A.  Sale Approval in the Context of “Quick Flips” 

23. It is settled law that where a Court is asked to approve a sale transaction in a receivership 

context, the Court is to consider the following principles:19 

(a) whether the party made a sufficient effort to obtain the best price and to not act 

improvidently; 

(b) the interests of all parties; 

(c) the efficacy and integrity of the process by which the party obtained offers; and 

(d) whether the working out of the process was unfair. 

24. In Elleway Acquisitions Ltd. V. 4358376 Canada Ltd., Morawetz J. approved a “quick flip” 

sale and stated as follows:20 

Where court approval is being sought for a so-called “quick flip” or immediate sale (which 
involves, as is the case here, an already negotiated purchase agreement sought to be 
approved upon or immediately after the appointment of a receiver without any further 
marketing process), the court is still to consider the Soundair Principles but with specific 
consideration to the economic realities of the business and the specific transactions in 
question. In particular, courts have approved immediate sales where: 

(a) an immediate sale is the only realistic way to provide maximum recovery for a 
creditor who stands in a clear priority of economic interest to all others; and 

(b) delay of the transaction will erode the realization of the security of the creditor 
in sole economic interest. 

                                                 
19 Royal Bank of Canada v. Soundair Corp., 1991 CanLII 2727 (ON CA). 
20 Elleway Acquisitions Limited v. 4358376 Canada Inc., 2013 ONSC 7009 at paras 33-34.  

https://www.canlii.org/en/on/onca/doc/1991/1991canlii2727/1991canlii2727.html?autocompleteStr=soundair&autocompletePos=1
https://canlii.ca/t/g25ss#par33
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25. Similarly, in Tool-Plas Systems Inc., Re, in approving a “quick flip” sale, Morawetz J.  

stated that:21  

A “quick flip” transaction is not the usual transaction. In certain circumstances, however, 
it may be the best, or the only, alternative. In considering whether to approve a “quick flip” 
transaction, the court should consider the impact on various parties and assess whether their 
respective positions and the proposed treatment that they will receive in the “quick flip” 
transaction would realistically be any different if an extended sales process were followed. 

 

26. In the facts at bar, the Debtor conducted a robust marketing and sale process in the summer 

of 2021. That process culminated in an agreement to sell the Property. The agreement did not close 

because the Second Mortgagee and SRN Lien claimant could not agree upon an acceptable 

distribution of the proceeds remaining after payment of the First Mortgage.  Therefore, the Debtor 

could not convey clean title to the buyer.  The Receiver does not believe that further marketing of 

the Property will result in superior offers, as any increase in the purchase price will be absorbed 

by the costs associated with a further marketing and sale process, and interest accruing is at 

approximately $97,380 per month under the First Mortgage. 

27. The Receiver, therefore, submits that the APS should be approved for the following 

reasons:  

• the pre-filing marketing and sale process undertaken by Colliers was sufficiently 

robust; 

                                                 
21 Tool-Plas Systems Inc. (Re), 2008 CanLII 54791 (ON SC) at para 15. 

https://canlii.ca/t/21b15#par15
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•  the Receiver’s enquiry as to the current value of the Property suggests that the sale 

price under the APS is commercially reasonable when weighed against the 

uncertainty, accrual of interest under the First Mortgage over time, and the length 

and professional costs associated with a fresh marketing and sale process; and 

• the price payable under the APS is sufficient to fully satisfy the First Mortgage, 

whereas it is uncertain whether the First Mortgage would be satisfied in full, if a 

fresh marketing and sale process is initiated.  

B.  Priority Analysis for the Purposes of the Proposed Distribution to Dorr 

28. The statutory provisions governing the relative priority of mortgages and lien claims under 

the Construction Act are as follows: 

78.  (1)  Except as provided in this section, the liens arising from an 
improvement have priority over all conveyances, mortgages or other 
agreements affecting the owner’s interest in the premises.  

Building mortgage 

(2)  Where a mortgagee takes a mortgage with the intention to secure 
the financing of an improvement, the liens arising from the 
improvement have priority over that mortgage, and any mortgage 
taken out to repay that mortgage, to the extent of any deficiency in 
the holdbacks required to be retained by the owner under Part IV, 
irrespective of when that mortgage, or the mortgage taken out to 
repay it, is registered.  

Prior mortgages, prior advances 

(3)  Subject to subsection (2), and without limiting the effect of 
subsection (4), all conveyances, mortgages or other agreements 
affecting the owner’s interest in the premises that were registered 
prior to the time when the first lien arose in respect of an 
improvement have priority over the liens arising from the 
improvement to the extent of the lesser of, 
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(a) the actual value of the premises at the time when the first lien 
arose; and 

(b) the total of all amounts that prior to that time were, 
 (i) advanced in the case of a mortgage, and 
 (ii) advanced or secured in the case of a conveyance or 

 other agreement. Special priority against subsequent 
 mortgages 

(5)  Where a mortgage affecting the owner’s interest in the 
premises is registered after the time when the first lien arose 
in respect of an improvement, the liens arising from the 
improvement have priority over the mortgage to the extent 
of any deficiency in the holdbacks required to be retained by 
the owner under Part IV.   

General priority against subsequent mortgages 

(6)  Subject to subsections (2) and (5), a conveyance, mortgage 
or other agreement affecting the owner’s interest in the 
premises that is registered after the time when the first lien 
arose in respect to the improvement, has priority over the 
liens arising from the improvement to the extent of any 
advance made in respect of that conveyance, mortgage or 
other agreement, unless, 

(a)  at the time when the advance was made, there was a 
preserved or perfected lien against the premises; or 

(b)  prior to the time when the advance was made, the person 
making the advance had received written notice of a lien. 

   

29. Pursuant to section 15 of the Construction Act, a person’s lien arises when a person first 

supplies services in respect of an improvement.  

30. In the facts at bar, the First Mortgage was registered in 2020, after the SRN Lien arose in 

2018.  There is no evidence that Dorr Capital had written notice of a lien and there was no perfected 

lien at the time of the advance of funds by Dorr.  Accordingly, pursuant to subsection 78(5) of 
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Construction Act, the SRN Lien’s priority over the First Mortgage is limited to the extent of any 

deficiency in the holdback required to be maintained under the Construction Act.   

PART IV - ORDER REQUESTED 

 

31. The Receiver  respectfully requests an Order, in the form of the draft Order attached to the 

Notice of Motion: (a)  authorizing the Receiver to complete the sale Transaction on the terms set 

out in APS and vesting title to the Property in the Purchaser; (b) authorizing the Receiver to 

distribute the net proceeds of the sale of the Property to repay the amount owing to Dorr under the 

First Mortgage; and (c) sealing the unredacted copy of the First Report, including the Confidential 

Appendices 1, 2 and 3. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 14th day of December, 2021. 

 

 Per:  
 David P. Preger 
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78.  (1)  Except as provided in this section, the liens arising from an 
improvement have priority over all conveyances, mortgages or other 
agreements affecting the owner’s interest in the premises.  

Building mortgage 

(2)  Where a mortgagee takes a mortgage with the intention to secure 
the financing of an improvement, the liens arising from the 
improvement have priority over that mortgage, and any mortgage 
taken out to repay that mortgage, to the extent of any deficiency in 
the holdbacks required to be retained by the owner under Part IV, 
irrespective of when that mortgage, or the mortgage taken out to 
repay it, is registered.  

Prior mortgages, prior advances 

(3)  Subject to subsection (2), and without limiting the effect of 
subsection (4), all conveyances, mortgages or other agreements 
affecting the owner’s interest in the premises that were registered 
prior to the time when the first lien arose in respect of an 
improvement have priority over the liens arising from the 
improvement to the extent of the lesser of, 

(a) the actual value of the premises at the time when the first lien 
arose; and 

(b) the total of all amounts that prior to that time were, 
 (i) advanced in the case of a mortgage, and 
 (ii) advanced or secured in the case of a conveyance or 

 other agreement. Special priority against subsequent 
 mortgages 

(5)  Where a mortgage affecting the owner’s interest in the 
premises is registered after the time when the first lien arose 
in respect of an improvement, the liens arising from the 
improvement have priority over the mortgage to the extent 
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of any deficiency in the holdbacks required to be retained by 
the owner under Part IV.   

General priority against subsequent mortgages 

(6)  Subject to subsections (2) and (5), a conveyance, mortgage 
or other agreement affecting the owner’s interest in the 
premises that is registered after the time when the first lien 
arose in respect to the improvement, has priority over the 
liens arising from the improvement to the extent of any 
advance made in respect of that conveyance, mortgage or 
other agreement, unless, 

(a)  at the time when the advance was made, there was a 
preserved or perfected lien against the premises; or 

(b)  prior to the time when the advance was made, the person making the advance had received 

written notice of a lien 
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