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PART I - OVERVIEW 

1. The matter underlying this motion to extend time deals with the receivership 

proceedings for the property known municipally as 180 Mateo Place in Mississauga, Ontario (the 

"Property").  Jereemy Tan ("Jereemy", the "Interested Party" or "Moving Party"), was the 

purchaser in an agreement of purchase and sale for the Property (the "APS"), which was being 

developed by Elite Homes Inc. (the "Developer").  Prior to the closing date, the first mortgagee, 

C & K Mortgage Services Inc. (the "mortgagee") obtained an interim order which scuttled the 

closing scheduled for June 26, 2020.  Subsequently, on July 2, 2020, the mortgagee obtained an 

Order appointing Rosen Goldberg Inc. as receiver (the "Receiver").   
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2. Subsequent to July 2, 2020, the Receiver advised the Interested Party that he had 

decided to disclaim the APS.  This led to the Interested Party, mortgagee and Receiver to agree 

to seek directions from the Superior Court with respect to whether the disclaimer of the APS was 

appropriate (the "Directions Motion").  Justice Dietrich heard the matter and released a decision 

on August 27, 2020, that authorized the Receiver to proceed with the disclaimer. 

3. The Interested Party has filed a motion seeking, amongst other things, an 

extension of time for delivering a notice of appeal of Her Honour's Ruling
1
.  The deadline to 

deliver a notice of appeal was September 8, 2020. Through inadvertence of counsel, the date for 

filing the notice of appeal was missed.  The Interested Party, through counsel, notified the 

Receiver and counsel for the mortgagee six days later, on Monday, September 14, 2020, of the 

intended appeal.  A motion to extend time and a draft notice of appeal  were delivered on 

September 17, 2020. 

4. As set out below, it is submitted that an Order extending time to appeal should be 

granted because the Interested Party missed the deadline by less than a week, there is merit to the 

proposed appeal, and the other parties will not suffer prejudice if the extension of time is granted. 

5. If time for service is extended, there is the next issue of whether the appeal is as 

of right or with leave of this Court.  The Interested Party submits that the appeal is as of right.  

                                                 

1
 Notice of Motion to Extend Time Etc., Motion Record of the Interested Party (Re: Motion to Extend Time etc.), 

Tab 1. p.1 
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However, as the proceedings are time sensitive, the notice of motion allows for this issue to be 

contested now, to the extent the Receiver or the mortgagee are so advised.     

6. If the appeal is as of right, and the leading case law suggests it is, the Interested 

Party has included- as Schedule "A" to the Notice of Motion, the proposed Notice of Appeal.  

Moreover, in an appeal as of right scenario, under the Bankruptcy and Insolvency Act, R.S.C. 

1985, C.B-3, BIA, s. 195, the lower court proceedings are stayed, the substratum of the appeal 

(the Property or the $500,000 in deposit funds) are protected and the appeal will not be rendered 

nugatory by a proposed sale by the Receiver of the property to a third party.   

7. If the appeal requires leave, which the Interested Party disputes, the Interested 

Party, nonetheless, has included in Schedule "B" to the Notice of Motion, a proposed Notice of 

Motion for Leave to Appeal.  In addition, the interested party has sought relief in the motion to 

extend etc. under s. 134(2) of the Courts of Justice Act, R.S.O. 1990 C.C.43, if the appeal is not 

as of right.  Under this relief, any sale of the Property to a third party is to be stayed, or, 

alternatively, if sold, $500,000 of proceeds be preserved, pending disposition of the proceedings 

in this Court.   

8. In any event, the Interested Party consents to expedite the appeal, if time for 

delivery is extended, as there has been an acceptance of an offer by the Receiver, from a third 

party, "subject to Court Approval", scheduled to close in late October, 2020.  An attempt by the 

Interested Party to obtain a more definitive date for the closing has been not been responded to 

by the parties opposite. 
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Email from Richard Macklin, dated September 17, 2020, Affidavit of Richard Macklin, Exhibit B, Tab 2B, 

Motion Record of the Interested Party (Re: Motion to Extend Time etc.), p. 34 (p. 37 of PDF) 

PART II - THE FACTS 

(a) Underlying Facts 

9. Mr. Jereemy Tan purchased the home at 180 Mateo Place in Mississauga, Ontario 

on February 12, 2020.  He paid a deposit of $500,000.  $100,000 of that was paid to the vendor's 

realtor in trust.  $400,000 was paid directly to the vendor in order to facilitate an earlier 

completion of construction and closing date.  There is no dispute that the $400,000 went into the 

Property.  

Affidavit of Yong Yeow (Jereemy) Tan (from lower court proceedings), paras. 4,5, Motion Record of the 

Interested Party (Re: Motion to Extend Time etc.), Tab 3, p. 40 (p. 43 of RDF) 

10. Because of the Pandemic, the closing was extended to June 26, 2020.  In the 

meantime, Jereemy and his spouse Melissa Le, worked with the vendor to customize the home to 

their unique purposes. 

Affidavit of Yong Yeow (Jereemy) Tan (from lower court proceedings), paras. 8, 9, Motion Record of the 

Interested Party (Re: Motion to Extend Time etc.), Tab 3, p. 41 (p. 44 of PDF) 

11. Jereemy and Melissa live with family in Vietnam and Ontario.  They have never 

owned a house of their own.  The purchase of the Property was part of a significant life and 

career move to Canada, that meant a great deal to them.  It is not disputed that the loss of the 

Property and hundreds of thousands of dollars has ruined their life plan. 

Affidavit of Yong Yeow (Jereemy) Tan (from lower court proceedings), paras. 2, 7, 15, Motion Record of 

the Interested Party (Re: Motion to Extend Time etc.), Tab 3, pp. 39, 41, 43 (pp. 42, 44, 46 of PDF) 
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12. The mortgagee moved to appoint a Receiver in June 2020.  This led to the vendor 

being unable to close.  The application to appoint the Receiver, Rosen Goldberg, was heard on 

July 2, 2020, and granted on that day.  At that time, Jereemy did not expect that the Receiver 

would cancel (disclaim) his APS, but was advised, after July 2, 2020, that this was the Receiver's 

intention and that the Receiver would not give Jereemy any credit for his $500,000 deposit.  If 

the APS is disclaimed, Jereemy will lose the $500,000, subject to a maximum of $200,000 of 

available mitigation.   

Affidavit of Yong Yeow (Jereemy) Tan (from lower court proceedings), paras. 12, 13 and 14, Motion 

Record of the Interested Party (Re: Motion to Extend Time etc.), Tab 3, p. 42 (p. 45 of PDF) 

13. It is not disputed that Jereemy agreed to pay fair market price for the Property, 

paid the $500,000 deposit, and has done everything legally required of him.  

Affidavit of Yong Yeow (Jereemy) Tan (from lower court proceedings), para. 15, Motion Record of the 

Interested Party (Re: Motion to Extend Time etc.), Tab 3, p. 43 (p. 46 of PDF) 

 

(b) Facts Specific to Motion to Extend 

14. A notice of appeal was not delivered within the ten days prescribed by the 

Bankruptcy and Insolvency General Rules C.R.C., c. 368, s. 31(1), owing to inadvertence on the 

Interested Party's lawyer.  The lawyer operated on the basis that the Interested Party had 30 days 

to deliver a notice of appeal.  

Affidavit of Richard Macklin, para. 2, Motion Record of the Interested Party (Re: Motion to Extend etc.), 

Tab 2, pp. 26-27 (pp. 29-30 PDF) 
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15. The Endorsement that will be the basis for the Order that the Interested Party 

proposes to appeal was released on August 27, 2020.  Under the Rules, 10 days from August 27 

is September 6 (a Sunday).  Monday September 7, 2020, was also a holiday (Labour Day).  Thus 

the notice of appeal was due on September 8, 2020.  The Interested Party's lawyers notified the 

other parties to the proceedings (the mortgagee and the Receiver), of the Interested Party's 

intention to appeal on Monday, September 14, 2020.  The Interested Party's lawyers served the 

notice of motion to extend time on September 17, 2020.  In consultation with counsel for the 

mortgagee and Receiver, October 2, 2020, has been chosen as a mutually agreeable hearing date 

for the motion to extend time. 

Affidavit of Richard Macklin, para. 3, Motion Record of the Interested Party (Re: Motion to Extend etc.), 

Tab 2, p. 27 (P. 30 PDF) 

16. The Interested Party's lawyers have been advised that the Property has been sold, 

subject to Court approval, to a third party purchaser, and is scheduled to close at the end of 

October, 2020.  There is no scheduled Court date for approval of that sale. 

Affidavit of Richard Macklin, para. 4, Motion Record of the Interested Party (Re: Motion to Extend etc.), 

Tab 2, p. 27 (p. 30 PDF) 
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PART III - THE LAW 

ISSUE 1: MOTION TO EXTEND TIME 

i) General Principles 

17. Section 187(11) of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3, 

("BIA"), provides for the power of the Court to extend time: 

 (11) Where by this Act the time for doing any act or thing is limited, the court 

may extend the time either before or after the expiration thereof on such terms, if 

any, as it thinks fit to impose. 

18. In considering whether a Court should exercise its discretion to extend time for 

the filing of a notice of appeal , the following factors are considered: 

(a) whether the appellant formed an intention to appeal within the relevant period; 

(b) the length of the delay and explanation for the delay; 

(c) any prejudice to the respondent; 

(d) the merits of the appeal; and 

(e) whether the "justice of the case" requires it. 

Rizzi v Mavros, 2007 ONCA 350, at para 16; for the similar test in the bankruptcy context see Forjay 

Management Ltd. v. 625536 B.C. Ltd., 2019 BCCA 368 (CanLII), at para 33. 

19. The "justice of the case" is the primary consideration and can be used to 

overcome deficiencies in the other factors of the analysis. 

Frey v MacDonald, (1989), 33 CPC (2d) 13 (Ontario Supreme Court, Court of Appeal). 

https://www.canlii.org/en/on/onca/doc/2007/2007onca350/2007onca350.html?searchUrlHash=AAAAAQAOUml6emkgdiBNYXZyb3MAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/bcca/doc/2019/2019bcca368/2019bcca368.html?searchUrlHash=AAAAAQAgRm9yamF5IE1hbmFnZW1lbnQgTHRkLiB2LiA2MjU1MzYAAAAAAQ&resultIndex=4
https://www.canlii.org/en/bc/bcca/doc/2019/2019bcca368/2019bcca368.html?searchUrlHash=AAAAAQAgRm9yamF5IE1hbmFnZW1lbnQgTHRkLiB2LiA2MjU1MzYAAAAAAQ&resultIndex=4
https://advance.lexis.com/document/?pdmfid=1505209&crid=dbf3d1bf-c5cf-42ee-bd6c-cdc79ebcead5&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F8P-SCN1-JW5H-X28P-00000-00&pdcontentcomponentid=280717&pdteaserkey=sr0&pdicsfeatureid=1517129&pditab=allpods&ecomp=tdq2k&earg=sr0&prid=e6929bf5-d831-40e4-a39b-d932827e3cbe
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ii) Intention to appeal, length of the delay, and explanation for the delay 

20. Counsel for the Interested Party, through inadvertence, operated under the 

assumption that the 30-day period for delivery of a Notice of Appeal applied.  It appears the 

unique 10-day period under the BIA Rules applies.  The date for delivery of a notice of appeal 

was thus September 8, 2020.  Nonetheless, counsel for the mortgagee and Receiver were notified 

on September 14, 2020, of the intent to appeal and the requisite pleadings were delivered On 

September 17, 2020.  The gap between the 10-day deadline and the date on which counsel 

opposite were notified of the intention to appeal was 6 days. 

21. In a case with a fact pattern strikingly similar to this case, the British Columbia 

Court of Appeal, applying the same test as applies in Ontario,  extended the time for service of a 

Notice of Appeal, under the BIA, where counsel, with 27 years of bankruptcy law experience, 

was unaware of the 10 day filing period, and operated as if the 30-day period applied.  As stated 

by Tysoe JA of the B.C. Court of Appeal: 

 

6 The appellant did not file a notice of appeal in respect of Chief Justice 

Brenner's order within the 10 day period stipulated by Rule 31(1) of the Rules 

under the Bankruptcy and Insolvency Act. Mr. Douglas has deposed that despite 

the fact that he has practised insolvency law for approximately 27 years, he was 

unaware that the appeal period for decisions made under the Act is 10 days, as 

opposed to the 30 day period prescribed by s. 14 of the Court of Appeal Act, 

R.S.B.C. 1996, c. 77, to apply in the absence of a different period being specified 

under another enactment. Mr. Douglas deposed that the appellant asked him 

about time limitations on filing an appeal of Chief Justice Brenner's order within 

a few days of the issuance of the reasons for judgment and that the appellant 

instructed him to pursue an appeal on December 3. 

15 I turn finally to the overriding question of whether it is in the interests of 

justice to grant the extension. I appreciate that the respondents believe that the 

appellant is using the Washington proceeding in a manner to inhibit the orderly 
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administration of his bankruptcy and do not feel that he should be given 

ammunition in the form of an appeal of Chief Justice Brenner's order. However, 

the essence of this situation is that there was a short delay resulting from an 

error on the part of the appellant's lawyer. It is the type of situation which was 

recognized in Davies v. Canadian Imperial Bank of Commerce as one in which 

there is a tendency by the court to grant extensions of time. In my opinion, it is 

in the interests of justice to grant the extension in this case because there was a 

short delay caused by a lawyer's mistake in circumstances where no inordinate 

prejudice has been or will be suffered and the appeal is not bound to fail. 

[emphasis added] 

Braich (Re), 2007 B.C.J. No.2847 ("Braich"), at paras 6, 15. 

22. Inadvertence of counsel is a well-recognized valid explanation for delay in 

extension of time cases. 

Fraser v Canerector Inc., 2015 ONSC 7519 (CanLII), para. 53; H.B. Fuller Company v. Rogers (Rogers 

Law Office), 2015 ONCA 173, para. 27 

iii) Prejudice to the respondent 

23. There is negligible prejudice to the mortgagee and the Receiver given that very 

little time has elapsed between the deadline for commencing an appeal and when counsel for the 

Interested Party notified the Receiver and counsel for the first mortgagee. 

24. An anticipated argument from the Receiver and counsel for the first mortgagee is 

that an agreement of purchase and sale had been signed with a third party purchaser- after the 10-

day filing period (the "New APS"), and this amounts to "change of position".  However, the New 

APS was entered into subject to Court approval, and thus, the purchaser would have been aware 

of uncertainties in the process.  No particulars of the sale have been disclosed to the Interested 

Party.   

https://advance.lexis.com/document/?pdmfid=1505209&crid=b515d3a2-5e95-4d4f-bbad-f5cc73ded2cd&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F7T-S7G1-FCYK-20C9-00000-00&pdcontentcomponentid=281010&pdshepid=urn%3AcontentItem%3A5FDR-GPG1-K054-G28X-00000-00&pdteaserkey=sr1&pdicsfeatureid=1517129&pditab=allpods&ecomp=tdq2k&earg=sr1&prid=28dfc0f2-ef07-4228-9b98-76bcda40ab42
https://www.canlii.org/en/on/onscdc/doc/2015/2015onsc7519/2015onsc7519.html?searchUrlHash=AAAAAQAURnJhc2VyIHYgQ2FuZXJlY3RvciAAAAAAAQ&resultIndex=1
https://www.canlii.org/en/on/onca/doc/2015/2015onca173/2015onca173.html?searchUrlHash=AAAAAQAeSC5CLiBGdWxsZXIgQ29tcGFueSB2LiBSb2dlcnMgAAAAAAE&resultIndex=1
https://www.canlii.org/en/on/onca/doc/2015/2015onca173/2015onca173.html?searchUrlHash=AAAAAQAeSC5CLiBGdWxsZXIgQ29tcGFueSB2LiBSb2dlcnMgAAAAAAE&resultIndex=1
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25. Moreover:  

(a) The Interested Party consents to an expedited appeal, such that the appeal can be 

heard before the "late October" closing date; and 

(b) In the alternative, the Interested Party consent to the sale with the New APS 

proceeding, so long as $500,000 of the proceeds is held by the Receiver, pending 

the result of these proceedings.  

26. As noted in Braich, the Court declined the argument of prejudice by the 

responding party to the motion to extend time to commence an appeal, noting that "[T]here is 

bound to be some prejudice in all cases" and the prejudice cited was not "inordinate": 

13 The respondents argue that they are prejudiced because they renewed their 

application in the Washington Court to dismiss the Washington proceeding after 

the expiry of the 10 day appeal period and because there is a prospect that other 

parties to the Washington proceeding may proceed with discovery while this 

appeal is pending. The respondents have not been able to point to any significant 

prejudice suffered by them between the expiry of the 10 day appeal period and the 

date on which they were informed that the appellant would be applying for an 

extension of the appeal period. There is bound to be some prejudice in all cases 

as a result of an appeal being pursued, and I do not consider the prejudice in 

this case to be inordinate. [Emphasis added] 

Braich (Re), 2007 B.C.J. No.2847, at para 13. 

iv) Merits of the appeal 

27. For the purposes of this motion there are three main grounds asserted in terms of 

the merits of the proposed appeal: 

(a) Justice Dietrich misapprehended the Court's role on the motion for directions; 

https://advance.lexis.com/document/?pdmfid=1505209&crid=b515d3a2-5e95-4d4f-bbad-f5cc73ded2cd&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F7T-S7G1-FCYK-20C9-00000-00&pdcontentcomponentid=281010&pdshepid=urn%3AcontentItem%3A5FDR-GPG1-K054-G28X-00000-00&pdteaserkey=sr1&pdicsfeatureid=1517129&pditab=allpods&ecomp=tdq2k&earg=sr1&prid=28dfc0f2-ef07-4228-9b98-76bcda40ab42
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(b) Justice Dietrich misapprehended the law on the application of the No 

Registration/Exclusion Clause; and 

(c) Justice Dietrich incorrectly turned a broader equities analysis into a strict analysis 

of priorities. 

(a) Justice Dietrich misapprehended the Court's role on the motion for directions 

28. Justice Dietrich, with respect, misapprehended the Court's role on the Directions 

Motion by viewing the Interested Party's request as seeking a variation of Justice Conway's 

Order appointing the Receiver, dated July 2, 2020 (the "Receiver Order").  Her Honour held that 

as a result, the Interested Party's right of review was "limited".  In fact, Justice Dietrich was 

being asked, as a matter of first instance, to determine whether the Receiver's proposed 

disclaimer of the APS was appropriate. 

Endorsement of Justice Dietrich, August 27, 2020, at para 30, Motion Record of the Interested Party (Re; 

Motion to Extend Time etc.), Tab 4 ("Endorsement of Justice Dietrich August 27, 2020"). pp. 125-126 (pp. 

128-129 of PDF) 

29. The distinction between an Order appointing a receiver and a subsequent ruling 

on the appropriateness of a receiver's decision to disclaim a contract can be seen in Romspen 

Investment Corporation v Horseshoe Valley Lands Ltd., 2017 ONSC 426 ("Romspen").  In 

Romspen, Justice Wilton-Siegel pointed out that an Order appointing a receiver is only a 

procedural Order and does not affect the substantive rights of a party to challenge a decision to 

disclaim a contract: 

[34] Lotco argues, however, that Romspen will benefit from the Receiver’s ability 

to seek court approval to disclaim the Grandview APS. However, the 

Receivership Order involves only a procedural rather than a substantive change 
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in circumstances. The Receivership Order effected a stay of any proceedings that 

Lotco might otherwise have brought seeking a mandatory injunction against 

Romspen. Under the receivership, Lotco’s entitlement to such relief will be 

determined in the context of the Receiver’s motion to disclaim the Grandview 

APS. However, to repeat, the Receivership Order, and the principles governing a 

receiver’s right to disclaim a contract, do not alter in any way the substantive 

rights that Lotco can assert on that motion. [emphasis added] 

Romspen Investment Corporation v Horseshoe Valley Lands Ltd., 2017 ONSC 426, at para 34.   

30.  In other words, when compared to a true disclaimer Order, Justice Conway's 

Order was "procedural" not "substantive".  It follows that the parties seeking directions on the 

substantive question of whether the Receiver met the legal test for his proposed disclaimer, was a 

matter of first instance, not a collateral attack on Justice Conway's Order, and not a matter on 

which the Interested Party had a limited right of review.  Indeed, there is a clear distinction 

between the language of Justice Conway's Order and the language of a typical disclaimer order: 

Justice Conway's July 2, 2020 Order Example of the language for an Order for Disclaimer 

from Forjay Management Ltd v 0981478 BC Ltd., 2018 

BCSC 1251 

3. THIS COURT ORDERS that the Receiver is hereby 

empowered and authorized, but not obligated, to act 

at once in respect of the Property and, without in any 

way limiting the generality of the foregoing, the 

Receiver is hereby expressly empowered and authorized 

to do any of the following where the Receiver 

considers it necessary or desirable: 

[…] 

(c) to manage, operate, and carry on the business of the 

Debtors, including the powers to enter into any 

agreements, incur any obligations in the ordinary course 

of business, cease to carry on all or any part of the 

business, or disclaim or cease to perform any 

contracts of the Debtors, including, without limitation, 

agreements of purchase and sale entered into by the 

Debtors with respect to the Property; [emphasis added] 

[69]  The order sought is granted in that the Receiver is 

directed to immediately disclaim all of the remaining 

pre-sale contracts, and take steps to remarket and sell the 

subject units. 

https://www.canlii.org/en/on/onsc/doc/2017/2017onsc426/2017onsc426.html?searchUrlHash=AAAAAQAqUm9tc3BlbiBJbnZlc3RtZW50IENvcnBvcmF0aW9uIHYgSG9yc2VzaG9lAAAAAAE&resultIndex=1
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Order of Justice Conway, dated July 2, 2020, Motion Record of the Interested Party (Re: Motion to Extend 

etc.), Tab 5, pp. 133-134 (pp. 136-137 of PDF) 

31. Having treated the Interested Party's motion as seeking to vary Justice Conway's 

Order, the rest of Justice Dietrich's decision became unsafe as it was viewed through the lens of a 

"limited" right of review, when a full right of consideration applied.  

 (b) Justice Dietrich misapprehended the law on the application of the No Interest in Real 

Estate/Exclusion Clause 

32. A key argument by the Interested Party before Justice Dietrich was that he 

possessed a proprietary interest in the Property by virtue of the deposit paid.  On this issue, the 

dispute between the parties is whether a No Interest in Real Estate/Exclusion Clause has the 

effect of estopping or otherwise preventing the Interested Party from arguing that it had a 

proprietary interest in the Property. 

33. The No Interest in Real Property/Exclusion Clause in this case reads as follows: 

NO REGISTRATION 

27. The Purchaser acknowledges that this Purchase Agreement does not create an 

interest in the Real Property and that until a Transfer/Deed of Land is registered 

in favour of the Purchaser, he shall have no interest in the Real Property. The 

Purchaser further covenants and agrees that he will not register or cause or 

permit this Purchase Agreement to be registered on title to the Land and that no 

reference to it, or notice of it or any caution or any certificate of pending 

litigation, Purchaser’s lien or any other notice or document of any type shall be 

registered on title whether or not the Vendor is in default hereunder. In the 

event that the Purchaser creates any encumbrance or makes any registration or 

causes or permits any encumbrance or registration to be made on title to the Land 

on or before Closing, any such action will constitute an event of default under this 

Purchase Agreement and the provision of Section 30 shall apply. [emphasis 

added] 
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Agreement of Purchase and Sale dated February 12, 2020, Exhibit "A" to the Affidavit of Yong Yeow 

(Jereemy) Tan (from lower court proceedings), Motion Record of the Interested Party (Re: Motion to 

Extend Time etc.), Tab 3A, p. 63 (p. 66 of PDF) 

34. The No Interest in Real Estate/Exclusion Clause was clearly for the benefit of the 

vendor.  The no registration portion of the clause expressly provides that it survives the 

vendor's "default".  The "no interest in Real Property" portion does not. 

35. The main argument of the Interested Party, both in his factum and by his counsel 

in oral submissions, was that a party in [fundamental] breach of the APS cannot rely on clauses 

such as the one above (the "Exclusion Clause law").  Thus, the vendor in this case, upon failing 

to close in June 2020 and thus being in fundamental breach of the APS, would not have been in a 

position to assert that the Interested Party had waived their common law purchaser's lien.  It 

follows that Clause 27 was negated regarding the Interested Party's purchaser's lien (a lien on the 

Property, based on its deposit of $500,000, up to that amount).  It follows that the Interested 

Party had a proprietary, and secured interest, as opposed to merely a contractual, right to the 

property and the deposit funds. 

Re: Purchaser's lien see: J.A.R. Leaseholds Ltd. v. Tormet Ltd. and Kaye, 1964 CanLII 219 (ON CA) 

Re: Exclusion Claw law see: Beaufort Realties et al. v. Chomedey Aluminum, 1979 CanLII 66 (ON CA), 

affirmed in Beaufort Realties et al. v. Chomedey Aluminum, 1980 CanLII 47 (SCC), [1980] 2 SCR 718; 

McGrath v. B.G. Schickedanz Homes Inc., [2000] O.J. No. 4161 (S.C.J) at paras 64, 67; T.G. Appliance 

Group v Legend Homes, 2016 ONSC 7802 (CanLII)  

36. At paragraphs 39 and 40 of Justice Dietrich's Endorsement, however, Her Honour 

held that the No Interest in Real Estate/Exclusion Clause could only be negated if the vendor 

https://www.canlii.org/en/on/onca/doc/1964/1964canlii219/1964canlii219.html
https://www.canlii.org/en/on/onca/doc/1979/1979canlii66/1979canlii66.html?searchUrlHash=AAAAAQAkQmVhdWZvcnQgUmVhbHRpZXMgZXQgYWwuIHYuIENob21lZGV5AAAAAAE&resultIndex=2
https://www.canlii.org/en/ca/scc/doc/1980/1980canlii47/1980canlii47.html?searchUrlHash=AAAAAQAlQmVhdWZvcnQgUmVhbHRpZXMgZXQgYWwuIHYuIENob21lZGV5IAAAAAAB&resultIndex=1
https://advance.lexis.com/document/?pdmfid=1505209&crid=600051f8-3c16-4e63-9489-381900bb4c7d&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F8P-SDC1-F1H1-209V-00000-00&pdcontentcomponentid=280717&pdshepid=urn%3AcontentItem%3A5FDB-9371-JGHR-M400-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517129&pditab=allpods&ecomp=tdq2k&earg=sr0&prid=e7e055d0-d067-4729-a630-bb19f0af3e6f
https://www.canlii.org/en/on/onsc/doc/2016/2016onsc7802/2016onsc7802.html
https://www.canlii.org/en/on/onsc/doc/2016/2016onsc7802/2016onsc7802.html
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terminated the APS
2
.  The receivership pre-empted the vendor's ability to terminate the APS.  

However, when the vendor failed to close the APS in June, it was in fundamental breach of the 

APS. As noted above, based on the law in Beaufort Realty, and other cases, the fundamental 

breach was sufficient to negate the No Interest in Real Estate Clause, thereby restoring the 

Interested Party's right to a purchaser's lien, and a secured proprietary interest in the property.  

The absence of a termination of the APS was not a relevant consideration. 

Endorsement of Justice Dietrich, August 27, 2020, at paras 39-40, pp. 127-128 of Motion Record (pp. 130-

131 of PDF). 

37. The failure to accept that the Interested Party had a proprietary interest in the 

lands/deposit, led Her Honour, with respect, into error on whether the APS could be disclaimed.  

A proprietary interest of the purchaser is a significant factor in determining whether the 

purchaser's APS can be disclaimed.  There do not appear to be any cases where a contract 

establishing a proprietary interest was disclaimed by a receiver.   

38. Justice Dietrich's misapprehension of the No Interest in Real Estate/Exclusion 

Clause law strongly influenced her decision to distinguish a case relied upon by the Interested 

Party-  Armadale Properties Ltd. v 700 King Street (1997) Ltd., 2001 CanLII 28461 (ON SC) 

("Armadale").  Armadale is the most analogous case to the facts of the within case, with the 

exception that the contract in Armadale did not contain language similar to the No 

                                                 

2
 In the Court's Reasons, there is a suggestion that the Interested Party argued that the No Interest in Real Estate 

Clause did not apply because the APS was terminated (see paragraph 39 of the Endorsement).  Such a suggestion 

would be incorrect.  As the relevant section from the factum filed before Her Honour, paragraph 38, clearly states, 

the Interested Party's argument was that the "no interest in property clause" did not survive the vendor's breach.  

This excerpt from the factum is attached as Schedule "C" to this factum. 
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Registration/Exclusion Clause in the APS.  At paragraph 33, immediately before distinguishing 

Armadale, Justice Dietrich stated that: 

[…] It is note worthy that, unlike in the case of Mr. Tan's APS, in Armadale, there 

was no reference to a contractual provision negating Mr. Goldschlager's interest 

in land or subordinating it to the mortgagee's interest. 

Endorsement of Justice Dietrich, August 27, 2020, at para 33, p. 126 (p. 129 of PDF). 

39. It is clear from Justice Dietrich's statement above that she accepted that the No 

Interest in Real Estate/Exclusion Clause negated the Interested Party's interest in land, which is 

itself an incorrect statement of law, and used it as a key consideration to distinguish Armadale.   

40. But-for Justice Dietrich's incorrect ruling on the effect of the No Interest in Real 

Estate/Exclusion clause, Armadale provides persuasive authority, in circumstances highly similar 

to this case, that the disclaimer of the APS is inappropriate.  In Armadale, a contest over a 

proposed disclaimer, between a purchaser that had paid a high deposit directly to the vendor and 

a secured first mortgagee, was decided in favour of the purchaser.  In fact, the purchaser paid the 

entire purchase price by way of deposit directly to an unrelated company owned by the principal 

of the company in bankruptcy, at the principal's direction.  Lax J. concluded that, although the 

debtor's estate would receive no benefit from completing the transaction, it would be 

"dishonourable" for the trustee to disclaim the contract.  Over its objection, because the 

"equities" so dictated, the mortgagee was, through the trustee, directed to discharge registrations 

on title and take all other necessary steps to complete the transaction :  

Finally, the Trustee is an officer of the court and must act fairly to all parties with 

an interest in the estate. It would be dishonourable for the Trustee to disclaim this 

contract. 
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(c) Justice Dietrich incorrectly turned a broader equities analysis into a strict analysis of 

priorities. 

41. Paragraphs 41 to 51 of Justice Dietrich's endorsement show that, with respect, Her 

Honour applied a strict priorities analysis, rather than analyzing whether the Receiver acted in 

good faith and considered the interests of the various stakeholders as opposed to being solely 

focussed on interest of the first mortgagee. 

42. Maximizing the recovery of the debtor's assets is not the only factor to be 

considered when determining whether to exercise a receiver's power to disclaim.  The Receiver 

must also weigh the equitable considerations – in this case, the fact that the Interest Party, who is 

also a stakeholder, will lose substantially all of his deposit and had a proprietary interest in the 

Property.   

Romspen, above, para. 32 

43. Justice Dietrich's application of a strict priorities analysis in these circumstances 

was pre-mature.  It is correct that the mortgagee stands in priority to the Interested Party upon 

liquidation of the insolvent party/vendor's assets, and a payout of the funds derived from those 

assets.  The Interested Party, however, was the purchaser in a valid APS for one of the assets to 

liquidated – 180 Mateo Place.  Based on the Interested Party's proprietary interest, amongst other 

things, the APS should have proceeded, i.e., 180 Mateo Place sold to the Interested Party, with 

the proceeds of that sale paid to the Receiver to be distributed.  Then and only then does the 

https://www.canlii.org/en/on/onsc/doc/2017/2017onsc426/2017onsc426.html?searchUrlHash=AAAAAQAqUm9tc3BlbiBJbnZlc3RtZW50IENvcnBvcmF0aW9uIHYgSG9yc2VzaG9lAAAAAAE&resultIndex=1
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mortgagee's "priority" come into play, and the mortgagee receives funds prior to various other 

parties.   

44. Justice Dietrich further erred, with respect,  in failing to consider the equities 

between the parties.  Specifically, Justice Dietrich erred in finding that to reject the disclaimer of 

the APS would lead to the result that "Mr. Tan would enjoy a preference and the Applicant 

would be subordinated by the shortfall in the deposit plus any incremental amount above the 

agreed upon purchase price that the Receiver might realize in the market".  There are two issues 

with this conclusion.  First, there is no reliable evidence before Justice Dietrich that the purchase 

price for the New APS would be higher than the APS.  Second and more importantly, the 

Interested Party would not be "enjoying a preference" merely by virtue of completing an APS he 

was legally entitled to complete. 

Endorsement of Justice Dietrich, August 27, 2020, at para 44, p. 128 (p. 131 of PDF). 

45. Rather, it is the disclaimer situation that would cause an unfair preference to be 

given to the first mortgagee.  The only known "advantage" to disclaiming the APS is that the 

New APS would include the value of the improvements made using the $400,000.00 deposits 

advanced by the Interested Party to the Developer to complete the Property.  The Receiver's logic 

effectively boils down to a choice between the following scenarios: 

(a) Honour the APS and credit the $500,000.00 deposit already paid towards the final 

purchase price, leading to the first mortgagee still recovering roughly 

$1,300,000.00 and the Interested Party being whole; or 
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(b) Exercise an exceptional remedy to disclaim the valid APS, leaving the Interested 

Party short by $400,000.00 deposits he would not be able to recover from the 

Developer, and giving the $400,000.00 worth of improvements, paid for by the 

Interested Party, to the first mortgagee;  

(c) In other words, but for the "free" money paid by Jereemy, into the Property, it 

would be unfinished and worth considerably less. If anyone obtained an unfair 

preference from the disclaimer, it was the mortgagee.  A non-disclaimer would 

have left Jereemy getting exactly what he contracted for (at fair market value), 

and the mortgagee recovering what funds it could in an orderly fair market value 

liquidation of the assets.  

46. Furthermore, as the Interested Party noted in his affidavit for Directions Motion,  

losing the bulk of his deposits would impose significant financial hardship to him as the deposits 

comprised many years of savings and a substantial retirement gift from his employer for work 

done over 18 years.  In addition, it would take many more years for the Interested Party to save 

up enough money to be able to buy a new home again, which would significantly impact the 

Interested Party's plans to come to Canada to start his business, which plan had already been in 

motion for some time. 

Affidavit of Yong Yeow (Jereemy) Tan (from lower court proceedings), paras. 6 and 7, Motion Record of 

the Interested Party (Re: Motion to Extend Time etc.), Tab 3, pp. 40-41 (pp. 43-44 of PDF) 

47. Despite the clear inequity to disclaiming the APS and the failure by the Receiver 

to consider the interest of the Interested Party, Justice Dietrich construed the honouring of the 
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APS as giving the Interested Party a preference when it is clear that the disclaimer would be 

what gives the first mortgagee an unfair preference. 

48. With respect, Justice Dietrich was incorrect when she noted that "Mr. Tan appears 

to be asking this court to resolve one inequity by creating another".  It is the Receiver's proposed 

disclaimer of the APS, and Justice Dietrich's approval of the disclaimer, that is seeking to create 

an inequity in order to allow the first mortgagee to recover a higher portion of its mortgage.  If 

the APS is simply honoured, the first mortgagee will still obtain the full benefit of more than 

$1,300,000.00 in purchase funds. 

(d) Other Errors 

49. Her Honour also held that a subordination clause in the APS (Clause 41), further 

militated against the Interested Party (see paras. 38 and 49 of the Endorsement), citing the 

findings of Morawetz J., as he then was, in Firm Capital Mortgage Fund Inc. v. 2012241 

Ontario Ltd., 2012 ONSC 4816.  First, like the No Interest In Real Property Clause, the 

subordination clause does not survive default.  Second, all that is subordinated as a result of 

Clause 41 is the APS.  A potential purchaser's lien, however, is not subordinated.  In any event, 

as noted by Morawetz J., in Firm Capital, subordination agreements "negate any argument that 

the mortgagee is bound by actual notice of a prior registration" (see para. 25).  This makes sense 

and the Interested Party in this case is not asserting a prior registration.  As noted above, he 

submits that his valid contract should be honoured with proceeds paid to the Receiver to 

distribute, in priority to the mortgagee. What drove the result in Firm Capital was not the 
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subordination clause but was the applicability of the No Interest in Property Clause (see 

paragraph 26 in Firm Capital).  Unlike the Clause in the Interested Party's case, however, the No 

Interest in Property Clause in Firm Capital may well have survived default (this is not clear from 

the Report).  In any event, the arguments raised by the Interested Party set out above 

(fundamental breach negates the "No Interest in Property" Clause), were not raised before 

Morawetz J.  Thus, for these reasons and others, Firm Capital s distinguishable and the 

subordination clause has no bearing on these proceedings.   

Agreement of Purchase and Sale dated February 12, 2020, Exhibit "A" to the Affidavit of Yong Yeow 

(Jereemy) Tan (from lower court proceedings), Motion Record of the Interested Party (Re: Motion to 

Extend Time etc.), Tab 3A, p. 69 (p. 72 of PDF) 

50. The two disclaimer cases relied upon by Her Honour (Forjay Management Ltd. v. 

0981478 B.C. Ltd., 2018 BCSC 527, and Firm Capital), and the disclaimer cases relied upon by 

the mortgagee and the Receiver, are cases of large multi unit projects where mortgagees would 

be exposed to millions of dollars in losses, if disclaiming of some contracts was not granted 

(usually with the purchasers receiving full return of their deposits).  In this line of cases, the 

purchasers also had no proprietary interest in the property or their deposits.  In these cases 

disclaimers were ordered.   These cases, however, are distinguishable from smaller scale real 

estate projects, where the mortgagee and purchaser would potentially suffer relatively similar 

financial loss, but the purchaser has a proprietary interest.  This is the factual matrix of the 

Armadale case, discussed above, and the case at bar, and- as noted- in Armadale, the disclaimer 

motion was rejected and the APS ordered to be completed.  Such a finding is consonant with the 

general sacrosanctity that the law accords to property rights (see cases collected in Sharpe, 
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Injunctions and Specific Performance Looseleaf Edition (Canada Law Book: Toronto) Release 

28 (November 2019), paras.4.590-4.620). 

51. Her Honour also held that the Receiver did not improperly rush straight to 

disclaimer, without considering all of the vendor's assets, and the interests of all stakeholders, 

because the Receivership Order only covered the Mateo property and one other (see paragraph 

43 of the Endorsement).  In other words, Her Honour held there were no other assets for the 

Receiver to consider prior to determining that disclaimer met the "necessary or desirable" 

standard set out in the Order of Conway J., dated July 2, 2020 (see paragraph 43 of the 

Endorsement).  Indeed, it was Receiver's counsel who suggested that the Receivership Order 

only applied to two properties.  In fact, both Her Honour and Receiver's counsel are incorrect.  

Paragraph 2 of the July 2, 2020 Receivership Order states that Rosen Goldberg is appointed 

Receiver "of all the assets … of the Debtor[s]".  In other words, the Court and the Receiver's 

counsel were unfamiliar with the Receiver's mandate and the evidence was that the Receiver did 

not investigate other assets before arriving at his disclaimer decision.  At a minimum, deference 

is not owed to the Receiver's decision to disclaim.   

Email from Brahm Rosen to Richard Macklin, dated July 9, 2020 (Tab 2H, p. 298 in Mr. Tan's Motion 

Record in the lower Court), found at Tab 3B, Motion Record of the Interested Party (Re: Motion to Extend 

Time etc.), p. 119 (p. 122 of PDF) 

Justice of the Case 

52. In addition to the explanation for delay and merits, the Interested Party relies on 

the "Justice of the Case" test in support of his motion to extend.  Jereemy stands to lose 
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significantly if he is denied his appeal rights.  Specifically, the Interested Party advanced 

$400,000.00 of his deposits to the Developer to assist in the completion of the Property.  Because 

the Developer will likely have no realizable assets, should the Receiver proceed with his planned 

disclaimers, the Interested Party will lose $300,000.00 to $400,000.00 of its deposit (depending 

on whether the Interested Party may recover up to $200,000.00 from Tarion and the vendor's 

realtor).  

Affidavit of Richard Macklin, para. 5, Motion Record of the Interested Party (Re: Motion to Extend etc.), 

Tab 2, p. 27 (p. 30 PDF) 

53. This is a highly inequitable result.  In terms of extending time to file a notice of 

appeal, the Interested Party has established that there was a very brief delay (6 days) between the 

notifying of the other side of the intent to appeal and the date the Notice of Appeal was due.  

This brief delay is reasonably explained by the Interested Party's lawyer's inadvertence.  As 

noted above, there is merit to the appeal.  As further noted above, the Receiver and mortgagee 

will suffer negligible prejudice from an Order extending time.  In all of the circumstances, it is 

submitted that time to file a notice of appeal be extended as necessary.       

ISSUE 2: APPEAL AS OF RIGHT VERSUS LEAVE TO APPEAL 

54. In the event that this Honourable Court is inclined to grant an Order extending 

time to commence an appeal, the Interested Party's position is that he has an appeal as of right 

pursuant to s. 193(b) and (c) of the BIA, which reads as follows: 

 

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal 

from any order or decision of a judge of the court in the following cases: 

(a) if the point at issue involves future rights; 
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(b) if the order or decision is likely to affect other cases of a similar nature in the 

bankruptcy proceedings; 

(c) if the property involved in the appeal exceeds in value ten thousand dollars; 

(d) from the grant of or refusal to grant a discharge if the aggregate unpaid 

claims of creditors exceed five hundred dollars; and 

(e) in any other case by leave of a judge of the Court of Appeal. 

55. In Forjay Management Ltd. v Peeverconn Properties Inc., 2018 BCCA 188 

("Forjay"), a case that also deals with an appeal from a judge's review of a receiver's decision 

with respect to disclaiming contracts for the sale of properties, Justice Willcock ruled that the 

appeal was as of right. 

Forjay Management Ltd. v Peeverconn Properties Inc., 2018 BCCA 188, at paras 40-47, 50-54. 

56. The circumstances of the present case are substantially similar to those before 

Justice Willcock. Forjay therefore has persuasive authority.  

57. Section 193 of the BIA was found to result in a requirement for leave to appeal in 

a non disclaimer case in  2403177 Ontario Inc. v. Bending Lake Iron Group Limited, 2016 

ONCA 225 (CanLII) ("Bending Lake").  The Court in Forjay (B.C.C.A.), applied the test in  

Bending Lake in arriving at its result (see paras. 47-54 of Forjay).  In other words, both Forjay 

(B.C.C.A.) and Bending Lake point to the Interested Party's appeal being as of right.  

58. With respect to s.193(c), where appeal is as of right "if the property involved in 

the appeal exceeds in value ten thousand dollars", Justice Brown in Bending Lake, interpreted 

this section as not applying to "(i) orders that are procedural in nature, (ii) orders that do not 

https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca188/2018bcca188.html?searchUrlHash=AAAAAQAjRm9yamF5IE1hbmFnZW1lbnQgTHRkLiB2IFBlZXZlcmNvbm4AAAAAAQ&resultIndex=2
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bring into play the value of the debtor's property, or (iii) orders that do not result in a loss".  In 

the present case, Justice Dietrich's Order has the effect of approving the proposed disclaimer of 

the APS.  This is clearly a substantive Order which directly bring into issue the value of the 

debtor's property (the Property being contested) will result in a significant loss to the Interested 

Party (minimum $300,000).  Indeed, each party, before Justice Dietrich, pointed to the loss they 

would suffer, relative to the value of the property, if the disclaimer was, or was not, granted.   

Bending Lake, at para 53. 

59. Accordingly, even based on the interpretation of s.193 found in Bending Lake, the 

Interested Party is entitled to an appeal as of right based on s.193(c) of the BIA. 

ISSUE 3: STAY OF SALE OF PROPERTY 

60. In the event this Honourable Court decides to grant the requested extension of 

time to commence an appeal, and rules that appeal is as of right, s. 195 of the BIA, dictates that 

the lower court proceedings are stayed, pending disposition of the appeal.  Such a result 

preserves the substratum of the appeal, the Property or $500,000 of the proceeds, such that the 

appeal will not be rendered nugatory
3
.  The Interested Party consents to expedite the appeal so 

that it is heard before the "subject to Court approval" New APS is scheduled to close in late 

October.  It is submitted this result is a just one. 

                                                 

3
 Talsky v. Talsky, [1973] O.J.No. 2143 (C.A.), at para. 19 

https://www.canlii.org/en/on/onca/doc/2016/2016onca225/2016onca225.html?searchUrlHash=AAAAAQAfMjQwMzE3NyBPbnRhcmlvIEluYy4gdi4gQmVuZGluZwAAAAAB&resultIndex=1
https://advance.lexis.com/document/?pdmfid=1505209&crid=58595d1f-cd8c-4052-83c2-934a8921baa1&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F8P-SG51-F8KH-X05F-00000-00&pdcontentcomponentid=280717&pdshepid=urn%3AcontentItem%3A5FDB-8WC1-JJSF-20N3-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517129&pditab=allpods&ecomp=tdq2k&earg=sr0&prid=c525bb76-28ef-43d0-b6da-2cc2b3bdc1a6
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61.  In the event this Honourable Court decides to grant the requested extension of 

time to commence appeal proceedings, but rules that leave to appeal is required, the Interested 

Party requests an interim stay of the lower court proceedings pending the outcome of the motion 

and possible appeal.  In the alternative, the Interested Party submits that the New APS can be 

carried out, but that $500,000 be held back from the proceeds, by the Receiver, pending the 

disposition of the appeal court proceedings.    

See s. 134(2) of the Courts of Justice Act, RSO 1990, c. C.43.   

62. The test for an Order granting an interim relief pending an appeal is the same as 

the test set out in RJR-MacDonald Inc v Canada (Attorney General), 1994 CanLII 117 (SCC) 

("RJR-MacDonald"): first, a preliminary assessment of the merits of the appeal to determine 

whether there is a serious question to be determined on appeal; second, whether the appellant 

would suffer irreparable harm if no stay is granted; and third, the balance of convenience as 

between the parties. 

RJR-MacDonald Inc v Canada (Attorney General), 1994 CanLII 117 (SCC). 

63. The merits of the proposed appeal has been dealt with earlier in this factum.  As 

noted in RJR-MacDonald, this is a "relatively low threshold" test. 

64. The Interested Party would suffer irreparable harm if no stay is granted as he 

would be barred from completing the APS if the New APS closes instead.  The Interested Party 

has spent considerable time working with the Developer to modify the Property to serve his 

particular needs.  In addition, since the Developer will have no remaining assets, once the sales 

https://www.canlii.org/en/ca/scc/doc/1994/1994canlii117/1994canlii117.html?searchUrlHash=AAAAAQAaUkpSLU1hY0RvbmFsZCBJbmMgdiBDYW5hZGEAAAAAAQ&resultIndex=1
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proceeds are paid to the first mortgagee, the Interested Party would have substantial difficulty 

recovering anything from the Developer.  The lack of a stay would therefore render the appeal 

nugatory.  Even if the Interested Party is ultimately successful, he would have neither the 

property, nor the return of his deposit. 

Affidavit of Richard Macklin, para. 5, Motion Record of the Interested Party (Re: Motion to Extend etc.), 

Tab 2, p. 27 (p. 30 PDF) 

65. As noted, the balance of convenience can be resolved in favour of the Interested 

Party as follows: 

(a) If this Honourable Court allows the appeal to be expedited such that it can be 

heard before the closing date of the New APS, the Interested Party consents to 

perfecting its appeal within 14 days of an Order; or 

(b) Alternatively, without prejudice to any arguments on the merits made by the 

Interested Party, he consents to an Order for the sale under the New APS to 

proceed, with $500,000.00 to be held back by the Receiver pending the outcome 

of this appeal. 

66. The Receiver is empowered under paragraph 3(i) of Justice Conway's Order to 

"…defend all proceedings now pending or hereafter instituted with respect to the Debtors, the 

Property or the Receiver, and to settle or comprise any such proceeding". 
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SCHEDULE “B” – STATUTES 

Bankruptcy and Insolvency Act, RSC 1985, c. B-3 

Authority of the Courts 
Marginal note:Seal of court 

187 (1) Every court shall have a seal describing the court, and judicial notice shall be 
taken of the seal and of the signature of the judge or registrar of the court in all legal 
proceedings. 

Marginal note:Court not subject to be restrained 

(2) The courts are not subject to be restrained in the execution of their powers under 
this Act by the order of any other court. 

Marginal note:Power of judge in chambers 

(3) Subject to this Act and to the General Rules, the judge of a court may exercise in 
chambers the whole or any part of his jurisdiction. 

Marginal note:Periodical sittings 

(4) Periodical sittings for the transaction of the business of courts shall be held at such 
times and places and at such intervals as the court directs. 

Marginal note:Court may review, etc. 

(5) Every court may review, rescind or vary any order made by it under its bankruptcy 
jurisdiction. 

Marginal note:Enforcement of orders 

(6) Every order of a court may be enforced as if it were a judgment of the court. 

Marginal note:Transfer of proceedings to another division 

(7) The court, on satisfactory proof that the affairs of the bankrupt can be more 
economically administered within another bankruptcy district or division, or for other 
sufficient cause, may by order transfer any proceedings under this Act that are pending 
before it to another bankruptcy district or division. 

Marginal note:Trial of issue, etc. 

(8) The court may direct any issue to be tried or inquiry to be made by any judge or 
officer of any of the courts of the province, and the decision of that judge or officer is 
subject to appeal to a judge in bankruptcy, unless the judge is a judge of a superior 
court when the appeal shall, subject to section 193, be to the Court of Appeal. 

Marginal note:Formal defect not to invalidate proceedings 

(9) No proceeding in bankruptcy shall be invalidated by any formal defect or by any 
irregularity, unless the court before which an objection is made to the proceeding is of 
opinion that substantial injustice has been caused by the defect or irregularity and that 
the injustice cannot be remedied by any order of that court. 
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Marginal note:Proceedings taken in wrong court 

(10) Nothing in this section invalidates any proceedings by reason of their having been 
commenced, taken or carried on in the wrong court, but the court may at any time 
transfer the proceedings to the proper court. 

Marginal note:Court may extend time 

(11) Where by this Act the time for doing any act or thing is limited, the court may 
extend the time either before or after the expiration thereof on such terms, if any, as it 
thinks fit to impose. 

Marginal note:Court may dispense with certain requirements respecting notices 

(12) Where in the opinion of the court the cost of preparing statements, lists of creditors 
or other material required by this Act to be sent with notices to creditors, or the cost of 
sending the material or notices, is unjustified in the circumstances, the court may give 
leave to omit the material or any part thereof or to send the material or notices in such 
manner as the court may direct. 

 

Court of Appeal 

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal from 
any order or decision of a judge of the court in the following cases: 

 (a) if the point at issue involves future rights; 

 (b) if the order or decision is likely to affect other cases of a similar nature in 
the bankruptcy proceedings; 

 (c) if the property involved in the appeal exceeds in value ten thousand 
dollars; 

 (d) from the grant of or refusal to grant a discharge if the aggregate unpaid 
claims of creditors exceed five hundred dollars; and 

 (e) in any other case by leave of a judge of the Court of Appeal. 

Stay of proceedings on filing of appeal 

195 Except to the extent that an order or judgment appealed from is subject to 
provisional execution notwithstanding any appeal therefrom, all proceedings under an 
order or judgment appealed from shall be stayed until the appeal is disposed of, but the 
Court of Appeal or a judge thereof may vary or cancel the stay or the order for 
provisional execution if it appears that the appeal is not being prosecuted diligently, or 
for such other reason as the Court of Appeal or a judge thereof may deem proper. 

 

Bankruptcy and Insolvency General Rules, CRC, c.368 



  32 

3 In cases not provided for in the Act or these Rules, the courts shall apply, within their 
respective jurisdictions, their ordinary procedure to the extent that that procedure is not 
inconsistent with the Act or these Rules. 

Appeal to Court of Appeal 

31 (1) An appeal to a court of appeal referred to in subsection 183(2) of the Act must be made by 

filing a notice of appeal at the office of the registrar of the court appealed from, within 10 days 

after the day of the order or decision appealed from, or within such further time as a judge of the 

court of appeal stipulates. 

(2) If an appeal is brought under paragraph 193(e) of the Act, the notice of appeal must include 

the application for leave to appeal. 

 

Courts of Justice Act, RSO 1990, c. C.43 

Powers on appeal 

134 (1) Unless otherwise provided, a court to which an appeal is taken may, 

(a)  make any order or decision that ought to or could have been made by the court 
or tribunal appealed from; 

(b)  order a new trial; 

(c)  make any other order or decision that is considered just.  R.S.O. 1990, c. C.43, 
s. 134 (1). 

Interim orders 

(2) On motion, a court to which a motion for leave to appeal is made or to which an 
appeal is taken may make any interim order that is considered just to prevent prejudice 
to a party pending the appeal.  1999, c. 12, Sched. B, s. 4 (3). 
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lose money paid as deposit or otherwise, those contracts either (a) contained a purchase price that 

was significantly under market value for the properties;33 or (b) related to the sale of single units 

in a multi-unit project, and presented onerous practical obstacles in marketing that project, which 

formed the only substantial asset in the receivership, and would likely lead to multi-million 

dollar losses to the mortgagee.34 

38. It is unjust for Jereemy to bear the disproportionate financial hardship. First, 

Jereemy has a proprietary interest in the lands. Jereemy paid $500,000 in deposit money on 

account of a contract to purchase specified real estate (180 Mateo Place).  He thus has a 

proprietary "purchaser's lien" on the property.35  The customizations to the house would, in non-

insolvency circumstances, entitle him to seek specific performance of the APS.36  While the APS 

does contain a "no interest in property" clause, the clause does not state that it survives the 

vendor's breach (of, amongst other things, failing to close on account of being "put into" 

                                                 
33 Forjay Management Ltd. v 0981478 B.C. Ltd., 2018 BCSC 527 (CanLII), <http://canlii.ca/t/hrbx5> at paras 92-
93; Forjay Management Ltd. v 0981478 B.C. Ltd., 2018 BCSC 1251 (CanLII), <http://canlii.ca/t/ht5ts> at paras. 61-
62 

34 Firm Capital Mortgage Fund Inc. v. 2012241 Ontario Ltd., 2012 ONSC 4816 (CanLII), <http://canlii.ca/t/fsk46> 
at para 14. 

35 J.A.R. Leaseholds Ltd. v. Tormet Ltd. and Kaye, 1964 CanLII 219 (ON CA), <http://canlii.ca/t/g19k5>. 

36 Specific performance was not available to the purchasers in some disclaiming cases because the receiver was 
required to perform further steps, such as construction or obtaining further financing, before the transfer of the 
properties was possible (see Firm Capital paras 28-29; Forjay 527 at paras 83-84; bcIMC at para 75).  In contrast, in 
the case at bar, the receiver has on its own volition taken steps to complete the construction of the Property. This 
Court has stated that, in such circumstances, specific performance is available to a purchaser (see 1565397 Ontario 
Inc. (Re), [2009] O.J. No. 2596 (S.C.J.) at para. 34).  There is no allegation or evidence showing that further steps 
are required to transfer the Property to Jereemy, save for the payment of the balance of the purchase price, which 
Jereemy is ready, willing, and able to pay.  Further, Jereemy is not currently bringing a claim for specific 
performance before this Court, and therefore the availability of the specific performance remedy is not being 
litigated. Rather, Jereemy is asking the Court to exercise its statutory and equitable jurisdiction to direct the Receiver 
to complete the APS. See 2011680 Ontario Inc. v. 968831 Ontario Inc., 2011 ONSC 4595 (CanLII), 
<http://canlii.ca/t/fmhq3> 

http://canlii.ca/t/hrbx5
http://canlii.ca/t/ht5ts
http://canlii.ca/t/fsk46
http://canlii.ca/t/g19k5
http://canlii.ca/t/fmhq3
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receivership), and therefore does not survive the breaches.37  Similarly, as stated by Lax J., in 

Armadale: 

As the Trustee [or receiver] stands in the shoes of the bankrupt [or a debtor], it 
cannot now complain of the very loss to the estate that the bankrupt brought 
about. 38 

39. Second, Jereemy signed a contract of adhesion. He is a first time home buyer and 

a newcomer to Canada who simply wished to be able to close as soon as possible. Compared to 

the mortgagee, he was not in a position to protect himself against the risks resulting from these 

receivership proceedings. In Armadale, Lax J. dismissed the trustee-in-bankruptcy's argument 

that the purchaser ought to bear the risk of paying his deposit directly to the vendor (in that case -

a related party designated by the vendor): 

The Trustee submitted that Goldschlager [purchaser] was the author of his own 
misfortune in providing the entire purchase monies as deposit and it is therefore 
he and not the creditors of 700 King [vendor and company in bankruptcy] who 
should bear this loss. In my view, if there is culpability, it does not rest with 
Goldschlager. He had no relationship with Crenian [principal of the company in 
bankruptyc] except as a purchaser of real estate. He has offered an explanation for 
providing the deposit he did. Although Peregrine Homes Ltd. [company related to 
the principal that received the deposit] had no beneficial interest in Unit 8, it was 
the bankrupt that gave Crenian apparent authority to act as he did. Prior to the 
bankruptcy, 700 King could not assert as against Goldschlager that Crenian 
lacked the authority to direct payment of the funds to Peregrine Homes Ltd. As 
the Trustee stands in the shoes of the bankrupt, it cannot now complain of the 
very loss to the estate that the bankrupt brought about.39 

                                                 
37 McGrath v. B.G. Schickedanz Homes Inc., [2000] O.J. No. 4161 (S.C.J) at paras 64, 67. See also T.G. Appliance 
Group v Legend Homes, 2016 ONSC 7802 (CanLII), <http://canlii.ca/t/gw1zj>.  

38 Armadale Properties Ltd. v. 700 King Street (1997) Ltd., 2001 CanLII 28461 (ON SC), <http://canlii.ca/t/1wfld>  
at para 14 

39 Armadale Properties Ltd. v. 700 King Street (1997) Ltd., 2001 CanLII 28461 (ON SC), <http://canlii.ca/t/1wfld>  
at para 14 

http://canlii.ca/t/gw1zj
http://canlii.ca/t/1wfld
http://canlii.ca/t/1wfld
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SCHEDULE “D” – Excerpts from Robert J. Sharpe, Injunctions and Specific Performance 

Looseleaf (2nd ed), paras.4.590-4.620. 
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