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PART I - OVERVIEW 

1. Mr. John Kavanagh (the “Appellant”) seeks to appeal (the “Appeal”) two Orders of the 

Ontario Superior Court of Justice (Commercial List) (the “Commercial Court”):  

(a) the Order of Mr. Justice Koehnen dated August 5, 2021 (the “First Approval and 

Vesting Order”), the reasons of which are in His Honour’s Endorsement dated 

August 9, 2021 (the “August 9th Reasons”); and  

(b) the related Order of Mr. Justice Koehnen dated August 12, 2021 (the “Companion 

AVO”, and together with the First Approval and Vesting Order, the “Appealed 

AVOs”), the reasons of which are in His Honour’s Endorsement dated August 13, 

2021(the “August 13th  Reasons”).  

2. Rosen Goldberg Inc., in its capacity as Court-appointed Receiver of Midas (in such 

capacity, the “Receiver”), brings this urgent motion before the Ontario Court of Appeal for, among 

other things, a declaration that the Appellant requires leave to appeal the First Approval and 

Vesting Order, and that there is no automatic stay of such order, or, in the alternative, an order 

cancelling any stay of proceedings to allow the transactions at issue to close.  

3. The Appellant submits this factum in response to the Receiver’s motion, and submits that 

the Appeal is as of right pursuant to s. 193(c) of the Bankruptcy and Insolvency Act (the “Act”) 

because the First Approval and Vesting Order: 

(a) is not procedural; 

(b) calls into play the value of the property;  
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(c) results in a loss to the Appellant; and 

(d) directly involves property exceeding $10,000 in value.  

4.  In the alternative, the Appellant seeks leave to appeal the First Approval and Vesting Order 

pursuant to s. 193(e) of the Act. 

PART II - THE FACTS 

5. The Midas Investment Corporation (“Midas”) is the owner of the two properties that are 

the subject of the Appealed AVOs. The two properties are: (i) the property municipally known as 

205 Yonge Street, Toronto, ON (the “Yonge Street Property”); and (ii) the property municipally 

known as 90 Eastern Avenue (the “Eastern Avenue Property”, collectively, the “Properties”).  

6. The Receiver sought and obtained the Appealed AVOs.  

7. The Applicants hold a first mortgage against both of the Properties (the “Mortgage”) in 

the principal amount of $5 million as security for Midas’s obligations to it. 

8. The Appellant personally guarantees the debt owing to the Applicants. The Appellant is 

also a shareholder of Midas who was “frozen out” of Midas by his partner, Mr. Farrell. Importantly, 

Kavanagh had no involvement with Midas, including in connection with the Litigation (as defined 

below) between the Applicants and Midas. The Properties make up the Appellants entire portfolio 

of assets.1  

                                                 
1 Affidavit of John Kavanaugh sworn July 30, 2021 (the “Kavanagh Affidavit”) at paras. 1 and 5 
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9. Midas was embroiled in litigation with the Applicants regarding the validity of the 

Mortgage (the “Litigation”). Justice Koehnen also presided over the trial.2  Justice Koehnen refers 

to the Litigation in his Reasons for the Appealed AVOs.3  

10. The other shareholder of Midas, Mr. Farrell, was the directing mind behind the Litigation, 

and Mr. Kavanagh had no involvement in it.4 He was, in fact, noted in default for not responding 

to the Litigation, but Justice Koehnen declined to issue a judgment against him.5 

11. Mr. Farrell asserted in the Litigation that Mr. Kavanagh defrauded him by executing the 

Mortgage on Midas’s behalf. Mr. Farrell was unsuccessful in the Litigation.6 Mr. Farrell then 

aggressively pursued Midas’s appellate rights in connection with the decisions arising from the 

Litigation.7   

The First Approval and Vesting Order  

12. The First Approval and Vesting Order relates to the Eastern Property.  

13. Prior to the First Approval and Vesting Order, the Receiver obtained an order (the “Sale 

Process Order”) from the Commercial Court approving a Sale Process to market and sell the 

Properties, which included listing the Eastern Property on Multiple Listing Services. At the time 

of the Sale Process Order, the Receiver understood there may be an issue with respect to the 

prepayment of rent. Specifically, on April 19, 2021, the Receiver was advised by representatives 

                                                 
2 Appendix B, fourth report of the Receiver dated August 17, 2021 (the “4th Report”). 
3 August 9th  Reasons, at para. 5. 
4 Appendix B, 4th Report, at para. 158 
5 Appendix B, 4th Report, at paras. 159-161 
6 Appendix B, 4th Report, at paras. 118, 124-125 
7 Appendix D, 4th Report, at paras. 1-4 
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of the tenant of the Eastern Avenue Property (the “Tenant”) that rents had been prepaid under the 

Lease up to 2027.8  

14. The Receiver sought documents from the Tenant regarding the alleged pre-paid rent, but 

the Tenant was not prepared to provide the documents due to alleged confidentiality concerns. It 

is for this reason that the Receiver brought a motion for, among other things, an order requiring 

the Tenant at the Eastern Avenue Property to produce documents related to the Lease and for 

approval of a sales process for the Properties.9 

15. In its report to the Commercial Court recommending the Sale Process, the Receiver advised 

the Commercial Court how it intended to address the situation with the Tenant after obtaining and 

reviewing documents:  

The timing of implementing the marketing and sale process may be 
impacted by the information that unfolds with respect to the Lease. 
If the Lease is bona fide, the Receiver intends to disclose the 
existence and status of the Lease and to leave it to offerors to 
determine whether and at what price they are prepared to purchase 
the property subject to the Lease. If there is no offer to purchase the 
Eastern Avenue Property subject to the Lease which the Receiver 
considers acceptable, the Receiver will either move to disclaim the 
Lease, or move for an Order vesting out the Lease in connection 
with seeking approval of an agreement of purchase and sale.10  

16. Despite recommending a process, the Receiver, who is an officer of the court, abandoned 

the court-approved Sale Process and elected to negotiate solely with the Tenant, based on its view 

that the Tenant was uniquely motivated to negotiate a sale with the Receiver. 11  

                                                 
8 4th Report, at para. 18 
9 4th Report, at paras. 18 and 21  
10 First Report of the Receiver dated May 25, 2021, at para. 35 
11 4th Report, at para. 26 
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17. In making its decision to abandon the Sale Process, the Receiver, who owes a duty to all 

stakeholders including Mr. Kavanagh, appears to only have consulted one stakeholder: the 

Applicants.12 

18. The Eastern Property was not subject to any sort of competitive bidding process. It was not 

widely marketed. Moreover, in his August 9th Reasons, the learned Motion Judge does not 

consider, or mention, any of the Soundair 13 principles.14 

19. The Companion AVO is in respect of the Yonge Street Property, and the reasons for 

granting that approval and vesting order are tied to the First Approval and Vesting Order. The 

Mortgage against the Yonge Street Property secures the same obligations as the Mortgage on the 

Eastern Property,15 such that the redemption of the Mortgage on the Eastern Property would 

eliminate obligations secured by the Yonge Street Property.16 

PART III - ISSUES 

20. The Receiver raises the following issues: 

(a) Whether the Appellant has standing to bring the appeal; 

(b) Whether the Appeal is as of right under Section 193(c) of the BIA;  

(c) If leave is required, whether leave should be granted; and  

                                                 
12 4th Report at para. 27 
13 Royal Bank of Canada v. Soundair Corp., 1991 CanLII 2727 <https://canlii.ca/t/1p78p>, 
14 4th Report, Appendix L. 
15  4th Report at para. 4 
16 August 13th  Reasons, 4th Report, Appendix N, at para. 13  
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(d) If leave is required, whether any stay of the First Approval and Vesting Order 

should be terminated or canceled. 

PART IV - LAW AND ARGUMENT 

A. STANDING 

21. The Receiver asserts that Mr. Kavanagh does not have standing to bring the Appeal.  With 

respect to an approval and vesting order, the Ontario Court of Appeal has held that the question of 

standing is determined by whether or not the appealing party is affected by the order.17 

22. The New Brunswick Court of Appeal granted leave to appeal, pursuant to s. 193(e) of the 

Act, where a person was shareholder and guarantor of the debtor company and related entities’ 

debt on the basis that the appeal raised several issues of significance to bankruptcy law.18 

23. Here, the Appellant is a shareholder and guarantor, and the First Approval and Vesting 

Order significantly affects the Appellant’s interests, including foreclosing the ability to redeem the 

Mortgage.  

24. Further, the Appellant respectfully submits that, contrary to the Receiver’s assertion, the 

fact that the combined purchase price for the Properties is sufficient to repay the Appellant’s 

guaranteed obligations to the Applicant is a red herring and should not impact the Appellant’s 

standing. The transactions have not closed, and may not close. Any argument about the Appellant’s 

apparent lack of standing should not be based on the assumption that the transactions will close.   

                                                 
17 Skyepharma PLC v. Hyal Pharmaceutical Corporation, 2000 CanLII 5650 (ON CA), 
<https://canlii.ca/t/1fb10>, at para. 32; Smith Street Lands Ltd. v KEB Hana Bank of Canada, 2020 SKCA 
41 (CanLII), <https://canlii.ca/t/j6dn1>, at para. 52 
18 Isabelle v. The Royal Bank of Canada, 2008 NBCA 69 (CanLII), <https://canlii.ca/t/20vvq>, at para. 29 



-9- 

B. APPEAL AS OF RIGHT VERSUS LEAVE TO APPEAL 

25. The Appellant’s submits that this Appeal is of right pursuant to s. 193(c) of the Act. Section 

193(e) states:  

193 Unless otherwise expressly provided, an appeal lies to the 
Court of Appeal from any order or decision of a judge of the court 
in the following cases: 
(a) if the point at issue involves future rights; 

(b) if the order or decision is likely to affect other cases of a similar 
nature in the bankruptcy proceedings; 

(c) if the property involved in the appeal exceeds in value ten 
thousand dollars; 

(d) from the grant of or refusal to grant a discharge if the aggregate 
unpaid claims of creditors exceed five hundred dollars; and 

(e) in any other case by leave of a judge of the Court of Appeal. 

193(c) – Right of appeal 

26. Section 193(c) is to be narrowly construed and must directly involve property exceeding 

$10,000 in value.19 

27. The courts have held that 193(c) does not apply to: 

(a) orders that are procedural in nature, 

(b) orders that do not bring into play the value of the debtor’s property, or  

(c) orders that do not result in loss.20 

                                                 
19  Crate Marine Sales Limited (Re), 2016 ONCA 140 (CanLII), <https://canlii.ca/t/gndzb>, at para. 6; Enroute 
Imports Inc. (Re), 2016 ONCA 247 (CanLII), <https://canlii.ca/t/gp412>, at para. 5 
20 2403177 Ontario Inc. v. Bending Lake Iron Group Limited, 2016 ONCA 225 (CanLII), 
<https://canlii.ca/t/gp079>, at para. 53; Downing Street Financial Inc. v. Harmony Village-Sheppard Inc., 2017 
ONCA 611 (CanLII), <https://canlii.ca/t/h4xx2>, at para. 22 
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28. In past cases, the Ontario Court of Appeal has held that certain approval and vesting orders 

were procedural orders since there was no credible evidence that the receiver could have fetched 

a higher price for the property, and therefore no loss of $10,000 or more could be established.21 

Similarly, in Downing Street Financial Inc. v. Harmony Village-Sheppard Inc.,22 the issue turned 

on whether or not the Appellant had established compelling evidence that the receiver could have, 

in fact, secured a higher offer.23 In contrast, the Receiver in this case, sought and obtained the Sale 

Process Order and then abandoned that process and negotiated directly with one party based on 

new facts. As such, the Appellant submits this case is distinguishable from Golden Dragon and 

Harmony. 

29. The First Approval and Vesting Order results in a loss to the Appellant. The First Approval 

and Vesting Order precludes the Appellants ability to redeem the Mortgage.  

193(e) – Leave to appeal 

30. In the alternative, the Appellant submits that the Court should grant leave to appeal on the 

matter pursuant to section 193(e) of the Act.  

31. The factors to be considered on an application for leave to appeal are: (a) whether the point 

of appeal is of significance to the practice; (b) whether the point raised is of significance to the 

                                                 
21 First National Financial GP Corporation v. Golden Dragon HO 10 Inc., 2019 ONCA 873, 74 C.B.R. 
(6th) 1 (Ont. C.A.) at para. 33 
22 2017 ONCA 611 (CanLII), <https://canlii.ca/t/h4xx2> 
23 Downing Street Financial Inc. v. Harmony Village-Sheppard Inc., at paras. 28-36 
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action itself, (c) whether the appeal is prima facie meritorious, or, on the other hand, whether it is 

frivolous, and (d) whether the appeal will unduly hinder the progress of the action.24  

32. The Appellant submits that the Appeal meets the test for leave, if leave is required, and the 

critical factor is the importance of this case to the practice and the action.  

33. The key issue on appeal is whether the learned Motion Judge erred in law or unreasonably 

exercised his discretion by granting the First Approval and Vesting Order after finding that the 

Receiver did not follow the Sale Process Order.   The Sale Process Order, and the Receiver’s 

representations in its report to the Court, established a reasonable expectation for interested parties, 

including the Appellant, as to how the Receiver intended to address matters and issues with the 

Sale Process and the Tenant.  Where new facts necessitate a new course of action that departed 

from the process approved by the Commercial Court, the Receiver should have obtained advice 

and directions from the Commercial Court or sought to amend the Sale Process Order. This would 

have allowed interested parties to understand the new landscape affecting the proceeding and the 

sale process, and provide them with an opportunity to make submissions or present reasonable 

commercial alternatives to the court.  

34. The Appellant submits that the First Approval and Vesting Order sets a dangerous 

precedent for the insolvency bar in that court-appointed officers may unilaterally decide not to 

follow a court order that it obtained and proceed on an entirely different course of action.  While 

this may be acceptable for minor deviations, and, indeed, sale processes typically include 

                                                 
24 Farm Credit Canada v. Gidda, 2015 BCCA 236 (CanLII), <https://canlii.ca/t/gj5hn>, at para. 11; Business 
Development Bank of Canada v. Pine Tree Resorts Inc., 2013 ONCA 282 (CanLII), <https://canlii.ca/t/fx7fp> at 
para. 20; IceGen Inc. (Re), 2016 ONCA 907 (CanLII), <https://canlii.ca/t/gvtdq>, at para. 13 
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provisions authorizing the receiver to make minor deviations from the court-approved process, the 

Appellant submits it is wholly inappropriate to entirely abandon a court-approved sale process and 

decide to negotiate with one party without obtaining prior authorization from the court to do so, 

or, at the very least, advising interested and affected parties of its intention to do so.   

35. The Appellant submits this case represents an opportunity for the Court to guide court 

officers on the appropriate steps to take when new facts suggest that a different course of action is 

required in a proceeding than what was previously approved.  

36. The Appellant submits that the appropriate course of action is the following: if a receiver 

obtains a court order, and new facts require it to entirely depart from that court order, the receiver 

should report on the matter and/or obtain advice and directions of the court to give interested 

parties an opportunity to respond to any proposed change in the course of action. No such efforts 

were made in this case.  

37. The Appeal is important to the action itself because the honourable Justice Koehnen erred 

by precluding Mr. Kavanagh’s right to redeem the Mortgage.  The Companion AVO is ancillary 

to the First Approval and Vesting Order in that the reasons for both orders, and the denial of Mr. 

Kavanagh’s right to redeem, are tied together.   

38. The Appeal is prima facie meritorious. In the Receiver’s factum at paragraph 64, the 

Receiver references the honourable Justice Koehnen’s Reasons where he states “[t]he Receiver 

noted before Justice Dunphy that it may need to revise the sales process depending on what further 

information came to light”. The Appellant submits this is precisely what the Receiver did not do. 

The Receiver did not seek an amendment to the Sale Process Order, nor did the Receiver report to 
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the Court or stakeholders on its intention to depart from the Sale Process Order. The Receiver also 

did not do what it represented to the Court it intended to do at paragraph 35 of its First Report 

(quoted above). Accordingly, the Appellant submits the Appeal has a realistic possibility of 

success.  

39. Lastly, the point raised should not unduly hinder the progress of these receivership 

proceedings.25  The agreements of purchase and sale governing the subject transactions were 

entirely sealed by the Court. There is no evidence before the Court about how the closing date was 

established, whether it can be extended or whether the Tenant has made any indication to not agree 

to an extension. Notably, the basis for seeking the First Approval and Vesting Order was that the 

Tenant was uniquely motivated to purchase the Eastern Property given the precarious 

circumstances it faced by prepaying rent without obtaining a non-disturbance agreement. 

Similarly, the Tenant is uniquely motivated at this time to extend any imminent closing date to 

ensure it remains the purchaser of the Eastern Property. The Appellant submits that the questions 

raised are of critical importance to the practice and the proceeding will not be unduly hindered.   

C. STAY OF PROCEEDINGS 

40. The Receiver seeks to terminate or cancel any stay of the First Approval and Vesting Order. 

The Appellant submits that without a stay, the Receiver will proceed to close the transaction and 

render the Appeal moot, which would be highly prejudicial to the Appellant. Conversely, there is 

a lack of prejudice faced by the Receiver, especially in light of the unique motivations of the Tenant 

                                                 
25 Simonelli v. Mackin (2003), 2003 ABCA 47 (CanLII), <https://canlii.ca/t/5d5x>. 
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that inherently incentivize the Tenant to agree to reasonable extensions of the closing date pending 

determination of this appeal.  

PART IV – CONCLUSION 

41. The Appellant therefore seeks a determination that the Appeal may proceed as of right.  If 

leave is required, the Appellant request that leave be granted. Lastly, the Receiver’s request to 

terminate or cancel any stay of the First Approval and Vesting Order should be dismissed.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19th day of August, 2021. 
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