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AFFIDAVIT OF TROY WILSON  

 

I, Troy Wilson, of the City of Barrie, in the Province of Ontario, MAKE OATH AND SAY: 

1. I am currently an authorized representative of Pillar Capital Inc., the first mortgagee on 

the Birchmount Property (as defined below), as well as a director of World Finance 

Corporation, the third mortgagee on the Birchmount Property. Accordingly, I have 

knowledge of the matters to which I hereinafter depose.  Where I have relied on 

information from others, I state the source of such information and believe it to be true. 
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2. I have considerable experience in real estate transactions, including being engaged by 

Ernst & Young as the real estate agent in the Companies’ Creditors Arrangement Act 

proceedings of Grant Forest Products and I have decades of experience in both buying 

and selling multi-million dollar commercial and residential real estate both internationally 

and provincially. By my estimate, I have handled tens of millions of dollars of real estate 

transactions.  

3. My professional experience includes working at Business Development Bank of Canada 

in the distressed and asset recovery group. I have also been employed in both the federal 

and provincial governments, developing alternative income sources for northern 

communities in need.  In the United States, I hold Commercial and Government Entity 

(“CAGE”) security code clearance required in order to enter into contracts with the 

United States Department of Defense.  

4. I swear this affidavit in opposition to the motion of Rosen Goldberg Inc., as receiver of 

the Respondents, to approve the sale of the Birchmount Property.  

I.  BACKGROUND 

5. On April 13, 2018, Rosen Goldberg Inc. (the “Receiver”) was appointed as receiver over 

the property, assets and undertakings of Christine Drotos.  

6. The Respondent, Christine Drotos, is the owner of 4 Birchmount Road in Toronto, 

Ontario (“Birchmount Property”). The Birchmount Property is a 1.85 acre waterfront 

property, located in the desirable bluffs region in Eastern Toronto.  

7. On the Birchmount Property, we hold: 

a. the first mortgage through Pillar Capital Inc., in the amount of $2,500,000; and 

b. the third mortgage through World Finance Corporation, which is owed 

approximately $6,700,000.  
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II. THE SALE PROCESS 

8. I understand that the Court will consider the following factors, known as the “Soundair” 

test, when deciding whether to approve the sale of assets by a receiver in a receivership: 

a. whether the receiver has made a sufficient effort to obtain the best price and has 

not acted improvidently; 

b. the interests of all parties; 

c. the efficacy and integrity of the process by which offers have been obtained; and 

d. whether there has been unfairness in the working out of the process. 

The Receiver did not make Sufficient Efforts to Obtain the Best Price  

9. I have had an opportunity to review the Expert Report of Remax Caccavella Margiotta 

(the “Remax Report”), which is attached as Appendix “A” in the Responding Motion 

Record. The Remax Report concludes that the Birchmount property was both listed and 

sold for under market value.  In particular, the Remax Report notes that:  

a. based on market comparables, the property was listed below market value at $3.8 

million. This price is approximately equivalent to the tax-assessed value of the 

property; 

b. the listing language likely negatively affected the value of the property, including 

by describing the home as a ‘concrete shell’; 

c. the listing language, contrary to broker ethics, contained the remarks that the sale 

was a court-appointed sale.   

10. In my view, the below market list price, the way in which the property was marketed and 

the extremely brief exposure of this property to the market (as explained below), resulted 

in the purchase price for this property being lower than market value.  

The Receiver did not consider the Interests of Fulcrum Secured Creditors  
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11. Following the appointment of the Receiver, the Receiver began marketing the 

Birchmount Property. 

12. Although the Receivership Order authorizes the Receiver to market and sell the 

Birchmount Property, I understand that it is typical for a Receiver to seek approval by the 

Court of a sale process, especially in situations where the asset value is not de minimis, 

and in order to avoid criticism as to the integrity of its sale process.  

13. Despite being a fulcrum secured creditor with an economic interest in  the Birchmount 

Property, at no point did the Receiver or its counsel: 

a.  consult with me or any representative of the first or third mortgagee;  

b. consult with our legal counsel as to the sale process, including the length of time 

to market the property, the list price, an acceptable purchase price or the degree of 

exposure to the market; or  

c. take any steps to identify the appropriate person to consult with in respect of these 

matters.  

The Receiver did not Discharge its Duty to Preserve the Efficacy and Integrity of the Sale 

Process  

14. Based on my experience, when dealing with a high value unique property, a fair process 

typically requires that: 

a.  a reasonable period of exposure to the market of between three to six months to 

ensure proper market exposure; 

b. the offer irrevocable date should be the last day of market exposure to prevent 

bully offers; and 

c. That all submitted offers at the conclusion of the three to six month listing are 

signed back with a request for best and final offers.  
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15. Notwithstanding the above: 

a. On the Birchmount Property, which is a multi-million dollar unique property,  

i. the Receiver marketed the property for only 8 days before accepting a bid;  

ii. while there was no deadline for offers, the receiver accepted the offer of 

approximately $3.4 million, after a very brief period of market exposure; 

and 

iii. the period permitted for bidding rounds did not allow enough time for 

realization of the appropriate market value for this unique property.  

16. I have also had the opportunity to review a report prepared by Grant Thornton Ltd., 

prepared May 30, 2018, which is attached as Appendix “B” in the Responding Motion 

Record (the “Grant Thornton Report”). I understand that Grant Thornton has 

considerable experience as a court appointed receiver. The Grant Thornton Report notes 

in particular that: 

a. the Receiver accepted the offer for the Birchmount Property, only 8 days from the 

listing date, raising concerns as to whether the property was exposed to the market 

for an appropriate amount of time;  

b. Grant Thornton as court appointed receiver on its mandates typically executes 

listing agreements for a period of six months; and 

c. the Receiver does not provide sufficient information with respect to the 

involvement of any stakeholder in regards to the real estate broker selection 

process. 
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PURPOSE OF THE GTL REPORT 

1 Grant Thornton Limited (“GTL”) has been requested by certain of the Respondents and 

related parties, including 2399194 Ontario Inc., Canada Capital Corporation, Pillar Capital 

and World Finance Corporation (the “Stakeholders”) to provide a report (the “GTL 

Report”) which addresses the following: 

a) in its experience in acting as Court-appointed Receiver, describe the sales process 

that is normally undertaken in selling real estate, particularly with individual pieces 

of real estate having expected values in excess of $1 million and which involve 

multiple mortgagees and owners; and 

b) provide preliminary comments regarding the sales process undertaken by Rosen 

Goldberg Inc., Court-appointed Receiver of the Respondent (the “Receiver”), 

specifically regarding a property municipally known as 4 Birchmount Road, Toronto, 

Ontario (the “Property”), which is the subject of the Receiver’s First Report dated 

May 23, 2018 (the “Receiver’s First Report”), a copy of which, without appendices, 

is attached hereto as Appendix “1”.  

RESTRICTIONS AND TERMS OF REFERENCE 

2 In preparing the GTL Report, GTL has relied on the Receiver’s First Report.  GTL has not 

audited, reviewed or otherwise attempted to verify the accuracy or completeness of the 

Receiver’s First Report. 

3 The GTL Report has been prepared for the use of this Honourable Court for the specific 

purpose as noted above.  The GTL Report should not be relied on for any other purpose.  

GTL will not assume responsibility or liability for losses incurred as a result of the 

circulation, publication, reproduction or use of the GTL Report contrary to the provisions 

of this paragraph.  

4 Capitalized terms not defined in the GTL Report are as defined in the Receiver’s First 

Report. 
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SALES PROCESS – GENERAL FRAMEWORK 

5 On April 13, 2018, the Honourable Mr. Justice McEwan issued an Order (the “Order”) 

appointing the Receiver as receiver over the Property registered in the name of the 

Respondent.  A copy of the Order is attached hereto as Appendix “2”.   

6 In a separate proceeding (but as legal counsel to the Stakeholders advised is related to 

this subject proceeding), Rosen Goldberg Inc., the Court-appointed Receiver in the 

separate proceeding, is seeking the approval of the Court regarding the sale of four 

properties as defined in the separate proceeding and known as High Point, Loyalist, 

Bridge and Caldwell. 

7 The Order appears to contain terms as noted in the Standard Form Template Receivership 

Order as developed by the Ontario Superior Court of Justice Commercial List Users’ 

Committee (the “Model Order”).  Moreover, it does not appear that additional provisions 

were added to the Model Order which would specifically enhance or limit the powers of 

the Receiver in marketing and selling the real properties. 

8 Accordingly and based on its experience in successfully selling real properties in the 

context of Court-appointed receiverships, the following is a description of a typical sales 

process involving higher end real properties owned by a debtor company, both occupied 

or vacant, completely or partially built, or vacant land for future development (the “Sales 

Process”): 

a) Obtain and review all documentation relating to the real properties.  This would 

include but not be limited to legal description of the properties, PIN searches, zoning 

information, surveys, appraisals, environmental reports, building condition and 

structural reports and outstanding property taxes.  For partially completed properties, 

obtain information regarding costs incurred to date and costs to complete.  

b) Consider obtaining engineering assistance, reports, etc. if deemed necessary 

regarding repairs/ structural issues or relating to costs to complete. 

c) Obtain and review all documentation relating to previous efforts by the debtor 

company to sell the real properties.  This would include but not be limited to 

marketing plans and related collateral, listing agreements, letters of intent received, 

offers received and list of interested parties contacted. 
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d) Based on the foregoing, determine the preferred method to sell the real properties, 

to include the engaging of a real estate broker, sale by tender by the receiver or a 

combination of both. 

e) Also consider the need for appraisals to be commissioned.  It may well be that the 

best indicator of market value are offers received during the Sales Process. 

f) Depending on the circumstance, consider consulting with stakeholders who have an 

economic interest in the property with respect to the preliminary views of the receiver 

regarding its proposed Sales Process. 

g) Assuming the real properties are to be sold by a real estate broker, perform research 

(whether conducted by the receiver and/or the use of an external party) for each of 

the real properties and surrounding locale and compile a list of real estate brokers 

who appear to have the necessary expertise and experience in selling the real 

properties (the “Prospective Brokers”) in each of those locations as well as the 

specific types of real properties. 

h) Prepare a summary for each of the properties, the intended general parameters of 

the Sales Process and a confidentiality agreement (the “Teaser”). 

i) Issue the Teaser to each of the Prospective Brokers.  The receiver may also provide 

additional documentation to Prospective Brokers upon receipt of executed 

confidentiality agreements. 

j) Request submissions from Prospective Brokers for listing proposals (“RFP’s”) by a 

certain date to include the following: 

 Company description and background. 

 Experience in selling similar properties in the specific and surrounding areas. 

 Strategic marketing plan with target market and timelines. 

 Recommendation of the receiver dealing with offers as presented or dealing 
with all offers being received by a certain date. 

 Determination on whether all offers are presented only to the receiver and for 
the receiver to negotiate same.  Moreover, determine if offers should be 
presented in a receiver’s form of offer or whether an Ontario Real Estate 
Association form will suffice. 
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 Recommendation on obtaining environmental and building assessment 
reports. 

 Copies of the principal documents to be used to include a listing agreement. 

 Form of reporting to the receiver during the Sales Process. 

 Indications of value, supported by market comparables, including an initial 
target range of listing prices. 

 Fee structure. 

 Three (3) references. 

 Profile of team members. 

k) Provide on-site tours if requested by Prospective Brokers. 

l) Summarize all RFP’s received which would include the foregoing requested 

information and create a short list of candidates. 

m) Depending on the circumstance and on a confidential basis (i.e. after executing a 

confidentiality agreement), share the summary of RFP’s and recommended short 

listed candidates to significant stakeholders who have an economic interest in the 

property.  This summary would only be shared on the basis that a stakeholder would 

acknowledge, in writing, that it would not directly or indirectly participate in the any 

part of the Sales Process. 

n) Conduct interviews of the short listed candidates, either by the receiver alone or with 

selected stakeholders. 

o) Prepare a summary of the results of the interviews and provide same to the 

significant stakeholders, along with a recommendation of the listing broker(s) for 

each property. 

p) The receiver would provide its recommended changes to the Prospective Broker’s 

sample listing agreement, supplemented, if deemed required, by the receiver’s terms 

and conditions.  The latter would include specific language that the real properties 

are being sold on an as-is where-is basis with no expressed or implied 

representations or warranties and that any executed agreement of purchase and 

sale would only be subject to the condition of the receiver obtaining approval by the 
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Court and a vesting order of same.  Moreover, the receiver would consider a reduced 

broker commission rate for parties who had expressed an interest prior to the 

receivership proceedings. 

q) The receiver would execute the listing agreement(s) with the listing period typically 

being six months, at which time it may be renewed depending on the circumstances. 

r) Depending on the complexity of the Sales Process and the interests and number of 

stakeholders, consider obtaining approval by the Court of the Sales Process and the 

listing agreement(s).  The executed listing agreement(s) would be included in the 

receiver’s report to the Court, redacted only for the commission structure.  An 

unredacted listing agreement(s) would be included as a confidential appendix. 

s) Once approval by the Court is obtained, execute the Sales Process. 

9 We note that the foregoing Sales Process is generic in nature and is tailored to each 

situation. 

10 In terms of the receiver providing its report to the Court for approval of agreements of 

purchase and sale, such reports normally include the agreements of purchase and sale 

redacted only for the purchase price, deposit and real estate commission.  Unredacted 

copies of same are included as confidential appendices. 

11 In addition, consideration would be given to provide to the stakeholders unredacted copies 

of the agreements of purchase and sale presented to the Court for approval, provided 

confidentiality agreements were executed.  

SALES PROCESS – UNDERTAKEN BY ROSEN GOLDBERG INC. 

12 In general terms and solely from the review of the Receiver’s First Report, there appears 

to be insufficient information to make a determination on whether or not the Receiver took 

appropriate steps in executing a proper sales process that would provide comfort to the 

secured creditor group in general and to the owner of the Property.  

13 In other words, when comparing the Receiver’s actions as noted in the Receiver’s First 

Report to the foregoing Sales Process framework, more information and disclosure is 

required to ensure that the Receiver made best efforts to maximize realization on the 
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Property.  This would include whether or not there were sufficient consultations with 

significant stakeholders regarding the sales process undertaken by the Receiver.  

Moreover, particular emphasis should be on the reason(s) for the Receiver undertaking a 

sales process where it appears that the Receiver accepted an offer (the second of two 

received, the first of which was received on May 3, 2018) which was received only 8 

calendar days from the date of the listing agreement.  This also raises concerns if the 

Property was exposed to the market for an appropriate amount of time while also allowing 

the real estate broker to execute its marketing program completely, such program and 

results as noted in the Receiver’s First Report (particularly paragraphs 15 and 16).  

14 The following are some other examples regarding areas of concern: 

a) The Receiver’s First Report does not fully address the priority and validity of the 

various secured creditors nor does it address any claims ranking in priority to the 

mortgagees. 

b) Paragraph 11 of the Receiver’s First Report discusses the appraisal that was 

commissioned by the Receiver.  The Stakeholders have significant interest in the 

results of the Receiver’s sales process and maximization of same.  Accordingly, GTL 

is of the view that, subject to executing a non-disclosure agreement, the 

Stakeholders should be entitled to obtain a copy of the appraisal, particularly to 

understand the basis and assumptions contained in the appraisal. 

c) Similarly, GTL does not understand the reason why the name of the potential 

purchaser was redacted by the Receiver, as, again, the Stakeholders have 

significant interest in the results of the Receiver’s sales process and maximization 

of same.  Accordingly, GTL is of the view that, subject to stakeholders executing a 

non-disclosure agreement, the Stakeholders should be provided with the name of 

the potential purchaser and disclosure of any pertinent relationships with existing 

stakeholders. 

d) Paragraphs 12 and 13 of the Receiver’s First Report do not provide sufficient 

information or involvement of any stakeholder in regards to the real estate broker 

selection process, nor is it contained in any confidential appendix to the Receiver’s 

First Report.  Accordingly, greater transparency to this aspect and of the Receiver’s 

sales process in general would be helpful. 
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