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I, THOMAS PATRICK FARRELL, of Tramore, Ireland, MAKE OATH AND SAY:

1, I am a Director, the President and at least a 50% shareholder of the Respondent, The

Midas Investment Corporation (“Midas™).
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2. I am deposing this Affidavit in opposition to the Application by the Applicants for the
appointment of a Receiver for the two properties owned by Midas in the City of Toronto,
namely, 205 Yonge Street (205 Yonge™) and 90 Eastern Avenue (“90 Eastern”). Midas does
not own any other properties and, apart from its payment of some monies into Court in an earlier

proceeding, the two properties are Midas® only assets.

3. The Applicants are the named Mortgagees in a $5 Million Mortgage registered against

205 Yonge and 90 Eastern on March 4, 2013 (“the Applicant Morigagees” and “the Mortgage”).

4, [ became aware of the Mortgage in or about June, 2013, and, together with Midas,
commenced an Action in December, 2013, for a Declaration that the Mortgage was void and
unenforceable becaﬁse it had been fraudulently arranged by at least John Kavanagh
(“Kavanagh”) and had been completed without authorify on the part of Midas and, at that, to the

knowledge of the mortgage broker and the lawyer for the Applicant Mortgagees.

5. It took over 6 years for this Action to reach trial. On December 31, 2020, the Trial Judge
dismissed the Action in its entirety. The Trial Judge found, to my shock, that I was aware of and
had approved the arranging and completion of the Mortgage, that there was no fraud with respect
to the Mortgage, that the Applicant Morfgagees had no actual notice of any fraud or lack of
authority with respect to the arranging and completion of the Mortgage and that the Mortgage is

valid. There is no Judgment for monies owing as that was not part of the Action.

6. As set out in Mr. Gruneir’s Affidavit in support of the Application for the Appointment
of a Receiver, Midas and T have appealed from the dismissal of our Action including, more
particularly, from the Declaration by the Trial Judge that the Mortgage is valid. The Notice of

‘Appeal is appended at Exhibit O to the Affidavit of Mr. Gruneir and sets out an outline of some
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of the reasons why I believe the Judgment in the Action, including the Declaration of Validity of
the Mortgage, should be set aside. I understand that the Appeal should be heard in or around 12

to 15 months from now.

First reason for dismissing the Application — The Stay Motion in the Appeal

7. 1In the Appeal from the Trial Judgment in the Action over validity of the Mortgage,
Midas and I are seeking an Order for the Stay of the Declaration of Validity of the Mortgage.
We are doing so on the grounds that (i) Midas and I shall otherwise suffer il*repal;able harm, (ii)
the balance of convenience for the granting of the Order favours the granting of the Order and

(iii) there are serious issues to be tried on the Appeal with respect to validity of the Mortgage.

8.  Appended as Exhibit A to my- Affidavit is the Factum of Midas and myseif in suppoﬂ: of
our Motiqn for a Stay Order. The Motion is scheduled for hearing on April 1, 2021. This
Application should not be heard until the Motion for the Stay Order is ruled upon. Should the
Court of Appeal isSue-a Stay Order with respect to the Declaration of Validity of the Mortgage
pending the outcome of the Appeal or further Order of the Court, it is Midas’ position that the
Applicant Mortgagees have no basis for asking this Court to make_én Otrder for the Appointment

of a Receiver over the mortgaged property at 205 Yonge and 90 Eastem.

0. Should a Stay Order be allowed by the Court of Appeal, the question of enforceability of
the Mortgage would have to await the outcome of the Appeal and there would be no jurisdiction
or basis for the appointment of a Receiver pending the outcome of the Appeal. In addition, any
such appointment would be unfair and prejudicial to Midas as the only reason for the
appointment of a Receiver would be to sell 205 Yonge and 90 Eastern before there is a final

ruling on whether or not the Mortgage is valid.
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10.  The Judgment in the Action over validity of the Mortgage has not yet been formally
signed. In that Judgment, there is no Judgment on the covenant or any other Order stating how
much is owing or should be paid on account of the Mortgage. There is only the Declaration that

‘the Mortgage is valid along with the dismissal of the Midas claim that the Mortgage was invalid.

Alternative positions of Midas that the Application for a Receiver should be dismissed or at
least adjourned pendlng further developments

11, Havirig said that, it is also Midas’ position that the Application for the appointment of a
Receiver should be dismissed or at least postponed even if the Court of Appeal should decline to

issue a Stay Order with respect to the Declaration of Mortgage Validity.

12. I believe that Applications to the,_Court-fbr the Appointment of a Receiver are ultimately
in thé discretion of the Court and should not be made where there are (i) compelling commercial
reasons to not appoint a Receiver or (ii) extraordinary circumstanpes militating against the
immediate appointment of a Receiver. In this case, I believe that there are compelling reasons
and extraordinary circumstances which militate against and should compei the Court not to

approve the appointment of a Receiver for 205 Yonge and 90 Eastern. I will elaborate below.,

13. 205 Yonge is a vacant building. There is no tenant and the building is to be renovated by
either a buyer or a tenant. There is no need for a Receiver to manage this property as there is

nothing to manage.

14, 90 Eastern is a property which is leased to a car dealership. The rent is $17,000 per
month and the tenant pays the carrying costs and the realty taxes. Again, there is no need for a

Receiver for this property.
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15, There is no construction lien against 205 Yonge. The one mentioned by Mr. Gruneir in
his Affidavit has been completely settled and there is an Order for a discharge from title. It
appears that it was not registered against title but that is just an error. Nothing is owing to Ms,

Janikowski. I am now seeing to registration of the discharge Order.

16. Puréuant to the demand letter of the Applicant Mortgagees at Exhibit H to the Affidavit
of Mr. Gruneir, it was claimed .that $11,045,858.94 was owing on the Mortgage as of January 7,
2021, Howe\.fer, the actual indebtedness is much less than that, as set out below. In addition,
part of that total is made up of just over $1.6 million of claimed costs on account of the Action
for whic;h there is the Appeal from Judgment thereon. The Applicant Mortgagees were awarded
costs of just less than $1.6 million but that Judgment is a doliar Judgment which is under Appeal
and therefore stayed pending the outcome of the Appeal. In other words,. payment cannot be

compelled pending the outcome of the Appeal.

17.  The bottom line is that, if the Mortgage were valid today, something léss than $11 million
and certainly less than $11.5 million would be the most that would be payable on account of the

Mortgage.

18.  However, 205 Yonge is worth at least $12 million and 90 Eastern, which was purchased
for more than $1.9 million more than 10 years ago, is worth around $4 million if it were to be
sold today but its true worth is its long term development potential which Midas and [ are

planning on and why we wish to retain this property on a long term basis.

19.  The bottom line is that there is no risk that the Applicant Mortgagees will not be paid
what may be owing to them on account of the Mortgage in the event that the Appeal from the

Declaration of Mortgage Validity should be dismissed.
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Second reaéon for not appointing a Receiver for the sale of 205 Yonge and 90 Eastern

20.  Pending the outcome of the Appeal, it was initially my intention to hold onto 205 Yonge
until it could be sold for its full market value following a concerted attempt to get best value for
the property and not to be pushed into a sale for anything less. However, to guard against
possible adverse consequences depending upon developments with respect to the Appeal and the
Stay Motion, the possible need to pay the Applicant Mortgagees should the Appeal be dismissed
and having the funds to do so and facing this Application for the Appointment of a Receiver
which, if successful, would in my view result in the loss of both 205 Yonge and 90 Eastern as
well and, at that, for distress prices, I concluded that if was in Midas’ best inierest to see if it
could get reasonable value for 205 Yonge including, more particularly, an amount which would

be sufficient to cover what is being claimed on account of the Mortgage.

21. I was contacted on behalf of an interested purchaser for 205 Yonge. I still believed that
205 Yonge is worth substantially more than $12 million but, against the possibility the Appeal
from Validity of the Mortgage should be denied, T felt that Midas was forced to take steps to
guard against potential 11nf0reseen outcomes or circumstances which might affect the value of
205 Yonge and the ability of Midas to make payment on the Mortgage should it be required to do
so without endangering 90 Eastern. Obviously, as Midas had held on to both properties for

years, I did so reluctantly and only due to practical concerns arising out of the Judgment.

22, I therefore entered into negotiations with the interested purchaser for the sale of 205
Yonge maintaining in those negotiations that 205 Yonge would not be sold for less than $12
million. I was able to negotiate an Offer to Purchase 205 Yonge for $12 million. An Agreement
of Purchase and Sale was entered into on or about March 15, 2021. A copy of the Agreement of

Pufchase and Sale is appended as Exhibit B to my Affidavit (“the APS”).
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23, As can be seen from the APS, there is a short due diligence period up to April 16, 2021,
which [ do not believe will be a problem because the interested purchaser is already fully aware
of 205 Yonge. Assuming the due diligence condition is waived, the closing date for the Offer to
Purchase would then be 90 days later on or about July 16, 2021. With $400,000.00 of deposits
assuming waiver of the due diligence condition, it would make no sense for the purcﬁasér not to

complete the purchase of 205 Yonge.

24.  The sale of 205 Yonge was reluctantly entered into for substantially less than what I
believe 205 Yonge could have been sold for with more time to sell but the APS was entered into
in order to ensure bbtaining the Stay Order and thereby avoid the risk of a distress sale of 90
Eastern. The proceeds from the sale of 205 Yonge would be paid into Court pending the
outcome of the Appeal without prejudice to that Appeal or pursuant to some sort éf without
prejudice agreement with the Applicant Mortgagees, subject to a discharge of the Mortgage
against 205 Yonge alone, and the Applicant M(')rtgageés would have no risk whatsoever of not
being paid in the event the Validity of the Mortgage were to be upheld on Appeal. To put it as
clearly as possible, there would then not be any risk or potential harm of any kind to the

Applicant Mortgagees .

25. | The reason there would be no risk to the Applicant Mortgagees is that there would be the
$12 million from the sale of 205 Yonge. Thefe is another $437,000 or so which has been paid
into Court pursuant to a Consent Order to be paid to the Applicant Mortgagees if the Mortgage
should end up being declared valid but only following Appeal and is awaiting the outcome of the
Appeal. This alone is more than enough to cover the entirety of the potential indebtedness to the
Applicant Mortgagees. However, there would then still be 90 Eastern against which the

Mortgage would remain registered, with about $4 million of equity and worth more with every
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day that goes by keeping in mind it was purchased more than 10 years ago for almost $2 million

and against which there are no encumbrances at all.

26.  Conclusion: Midas therefore submits that, even if the Deélaration of Mortgage Validity
is not stayed by the Coul't of Appeal pending the outcome of the Appeal, there is a compelling
commercial reason ‘and are also extraordinary circumstances which call for the Court ﬁot to
appoint a Receiver for 205 Yonge or 90 Eastern, namely, the pending sale of 205 Yonge for a
sum of $12 million which is more than what is owed on account of the Mortgage. The
appointment of & Receiver would endanger this sale. The APS for 205 Yonge should be allowed
to be completed without interference from thé appointment of a Receiver.  Nothing would be
served by the appointment of a Recei\_fer except to possibly cause the APS not to go ahead. The
goal here should be to ensure that 205 Yonge is sold for $12 million @d for that no Receiver
should be appointed, at least pending completion of the APS. There is nothing to be gained by
the appointment of a Receiver but there is everything to lose if the appointment is méde, if the
APS does not go ahead and if the property ends up being sold for substantially less under distress
conditions. The right and only thing to do in the circumstances is to dismiss the Application for
the Appointmént of a Receiver. Alternatively, the Application should be adjourned pending

completion of the sale of 205 Yonge.

27.  Remember also that there is the $437,000 or so which has been paid into Court for
potential\use, if needed, to make payment on account of the Mortgage should it be upheld on
Appeal. Finally, there is all of the substantial equity in 90 Eastern. All of this compels dismissal
of the Application for the Appointment of a Receiver. Fairness and justice calls for the Court to

exercise its discretion not to appoint a Receiver in the circumstances.

Third reason for not appointing a Receiver for the sale of 205 Yonge and 90 Eastern
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28. I believe that the appointment of a Receiver should not be made until it is known how

much is potentially payable on account of the Mortgage. As I have said, the demand letter for

the Applicant Mortgagees claimed that $11,045,858.94 is being claimed on account of the

Mortgage as of January 7, 2021. However, I believe the actual amount is substantially less

~ including for the following reasons:

(a)

(b)

(©)

The Applicant Mortgagees are claiming a principal amount of $5 million but the
actual amount advanced on account of the Mortgage was only $4.8 million. The
other $200,000 was never advanced and was to have been retfurned to the lender
upon default. Default occurred on October 1, 2013. Here, Midas relies on an
Undertaking dated May 7, 2013, appended as Exhibit C. By express agreement
between the parties, nothing is payable by Midas on account of this $200,000 a_nd

the actual principal owed is only $4.8 million;

Apart from the fact that the Applicant Mortgagees are claiming $200,000 of
principal that is not owed on account of the Mortgage, they are also wrongfully
charging interest and even compound interest on the $200,000. The interest being

claimed by the demand letter is therefore excessive and unjustified;

The Mortgage, if valid, matured in March, 2015. Nevertheless, the Applicant
Mortgagees are claiming 3 months interest bonus which is not claimable at all,
either pursuant to -the Mortgages Act or the Mortgagé. Nor is the 3 months
interest claimable as it is the Applicant Mortgagees who are taking steps to

enforce payment and demanding payment;
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(d) The Applicant Mortgagees are demanding $251,356.90 of “Mortgage extension
fees”. I do not know What this means but believe there is no basis for the claim

for any such fees. There was no extension of the Mortgage;

(e) | No accounting has been given for the various other fees being claimed. Until I
have that, T cannot respond with respect to how much, if any, is actually

claimable;

® The claimed amount of $1,603,576.90 for costs of the Mortgage Validity Action
is more than what was awarded to the Applicant Mortgagees and there is a Stay
With respect to this award. In addition, Midas and I are appealing from the
amount of the costs award as unjustified, in some cases 1 believe contrary to
precedent and fairness, and that will have to be dealt with in due course at the

hearing of the Appeal;

(2)  According to the demand letter, more than $1,586,000 of compound interest is
being. claimed up to January 7, 2021. I believe that this compound interest is not
claimable based on the wording of the Mortgage terms. In addition, I believe
allowing this incredible amount of claimed compound interest would be
unconscionable in the circumstances for the 2 year Mortgage. Midas will submit
that the Court must exercise its discretion to disallow the alleged claim for the

compound interest in the circumstances, assuming compound interest can even be

claimed,

20.  Conelusion: I therefore believe that the Application for the Appointment of a Receiver

should be dismissed or postponed until the true amount potentially owed on account of the
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Mortgage is known to Midas. Midas needs to be given the opportunity to take steps to make
some sort of arrangements for payment of funds into Court or otherwise as ‘the Court may
determine or require if the Stay Order is not granted. Midas cannot do that until it knows how
much is at stake. There should be a full accounting for the amount owed before any appointment
of a Receiver. If we cannot agree on what is owing and in these circumstances, the Court should
determine how much is owing out of fairness and justice to Midas to give Micias and myself time
to satisfy the Court before any appointment of a Receiver. This could be through the APS for
205 Yonge but I can also make arrangements from my resources in Ireland where I own more
than 60 properties and have the ability to borrow once I know what is truly owed and can make
an informed application to 1i1y bank or banks. Midas should be treated with .fairness in this
regard and not be faced with an unjustified claim for alleged amounts on account of the
Mortgage when a Receiver is applied for. Here again, we have compelling commercial reasons
and extraordinary circumstances for dismissing or postponing the Application for the

Appointment of a Receiver.

Fourth reason for not appointing a Receiver for the sale of 205 Yonge and 90 Eastern

30.  In this case, the appointment of a Receiver for 205 Yonge and 90 Eastern would be
problematic and unfair for and to Midas. The only reason for the appoiniment of a Receiver in
these circumstances would be to sell 205 Yongé and 90 Eastern. Ihave already pointed out why
there should be no such sales of 205 Yonge or 90 Eastern by a Receiver and why it would be not
only pointless but unfair and unjust. In addition, there would be other problems and resulting

unfairness for Midas.

31. If a Receiver were to be appointed and were to sell either 205 Yonge or 90 Eastern, the

sale would presumably have to be approved by the Court. If a sale were to be approved by the
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Court, all of the costs of sale, including commission and legal fees, would be approved as
payable with only the remaining proceeds being paid to the Receiver. If the Mortgage were to be
subsequently declared invalid by the Court of Appeal, none of those costs would be recoverable
by Midas. Midas would be out of pocket by not only the selling costs but by the approved costs
of the Receiver even though the Mortgage should be declared invalid. This is another

compelling commercial reason and extraordinary circumstance for not appointing a Receiver.

32. In addition, again if the Mortgage were to be declared invalid on Appeal and if a
Receiver were to be appointed and end up selling 205 Yonge and/or 90 Eastern prior to the
hearing of the Appeal, Midas would then be entitled to try and recover the proceeds of sale from
the 13 Applicant Mortgagees. This would be an expensive and complicated process involving
clailné against each of the Applicant Mortgagees for their respective shares of the Mortgage
which is appended as Exhibit C to Mr. Gruneir’s Affidavit. This would mean yet further
litigation and would not be in the interests of the parties or the drderly administration of justice.
Further and unnecessary litigation should always be avoided where it can be. Nor should Midas
be put to the expense and loss it would sustain if a Receiver is appointed and the Receiver sells
one or both of the properties but the Appeal then proves successful. This is another compelling

commercial reason and extraordinary circumstance for not appointing a Receiver.

33.  Nor are the Applicant Mortgagees paying legal fees for the Appeal. The fees for the
Appeal, as in the case of the underlying Action, are being paid by their Title Insurance Company.
This is another factor for the Court to consider in deciding whether or not to appoint a Receiver.

I believe that this again militates against appoinﬁng a Receiver.

Fifth reason for not appointing a Receiver for the sale of 205 Yonge and 90 Eastern
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34.  The appointment of a Receiver for the sale of one or both of the properties would also
create problems for the Appeal. Midas and I must be allowed to continue with our Appeal from
the Trial Judgment dismissing our Action in its entirety including the dismissaf of the claim for
invalidity of the Mortgage. The appointment of a Recéiver would inferfere or potentially
interfere with that right including in relation to paragraphs 8-12 of the Order sought for the
appointment of the Receiver. Midas and I should be entifled to proceed with the Appeal to the 7
extent we are able pursuant to the Rulés. In addition, the costs Order in favour of the Applicant
Mortgagees i; stayed pending the outcome of the Appeal and the funds which have been paid
into Court are to be held there pursuant to the Consent Order for payment pending the outcome
of the Appeal and the Order for payment bf those funds which was nevertheless made by the

Trial Judge is in any case also stayed pending Appeal.

35. I believe that the appoiniment of a Receiver would or could interfere with the Appeal
from the Trial Judgment, specifically with respect to the Appeal from validity of the Mortgage
from the costs Order and from the payment of monies out of Court to the Applicant Mortgagees. |
Potential conflict should be avoided and this isranother ‘cor.npelling reason and extraordinary

circumstance for not appointing a Receiver.

36. Because of the Appeal and the possible consequences as between Midas and the
Applicant Mortgagees, the usual Order for the appointment of a Receiver giving the Receiver
authority to market and sell properties and to make decisions and protecting the Receiver from
liability would also be inappropriate in the circumstances. This is because the actions of the
Receiver could have consequences to Midas in felation to its Appeal and i;ts rights from the

Appeal if successful or even partially successful.
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37, 1am therefore deposing this Affidavit in good faith and for no improper purpose.

SWORNREMOTELY bythe )
Deponent, stated as being located in
Tramore, Ireland, before me at the
City of Toronto, on March S0, 2021
in accordance with O. Reg 431/20,

_ Administering Oath or Declaration
Remotely

\

_ Mandan-Niknejad - THOMAS PATRICK FARRELL
A Commissioner for taking Affidavits




Attached is Exhibit A referred
to in the Affidavit of
THOMAS PATRICK FARRELL
sworn remotely before me

this 30% day of March, 2021

_/‘}%éw

Mandana Niknejad
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C & K MORTGAGE SERVICES INC, O/A RESCOM CAPITAL, GARY GRUNEIR,
BILL SHIMBASHI, 1888871 ONTARIO INC. and CARLO PARENTELA

Respondents
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FACTUM OF THE APPELLANTS
(Motion returnable April 1, 2021)

PART I-THE MOTION BEFORE THE COURT

1. This is a Motion by the Appellants/Plaintiffs (“the Appellahts”) for an Order Staying (i)
that part of the Judgment of Justice Koehnen dated December 31, 2020 (“the Judgment”) -,
declaring to be valid a $5 Million Mortgage in the name of the Appellant, The Midas Tnvestment

Corporation (“Midas”), as Mortgagor in favour of the Morigagee Respondents/Defendanis, Cosa

! Reasous for Judgment (“the Judgment™), Motion Record (“MR”), tab B, particularly para. 216 (ii)
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Nova Fashions Litd, B & M Handleman Investments Limited, Comfort Capital Inc.,, 693651
Ontario Ltd., E. Manson Investments Limited, Natme _H'oldipgs Ltd., Francie Storm, Barsky
Investments Ltd., Stephen Handleman, Rosewill Investmeht quporation, Tﬁomas Bock, The
Bank of Nova Scotia Trust and Canada Investment Corpm‘atipn (“the M_c;rt'gagee Res;inondents”),
dated March 4, 2013 (“the Mortgage”), and (i) enforcement of that Mortgage, pending the outcome
of the Appeal ahdfor'possible arrangemmﬁs for the discharge of the Mortgage while allowing for

the Appeal to be heard without prejudice to the Appellants (“the Stay Motion”). 2

2. The Appellants appeal from the entirety of the Judgment but, most importantly for purposes
of the Stay Motion, from (i) a declaration that the Mortgage is valid pursuant to the Counterclaim
of the Moftg‘agee Respondents and (if) an Order that the funds paid into Court to the credit of this

Action be paid to the Mortgagee Respondents “forthwith”. 3

3.7 The Stay Order i;s needed because the Mortgagee Respondents are applying for an Order
for the immediate Appointment of a Receiver to sell the two properties of Midas against 205 Yonge
St. (<205 Yonge’:’) and 90 Eastetn Avenue (“90 Eastern”) in Toro‘ntﬂ against which the Mortgage
is registered — instead of waiting for the outcmﬁe of the Appeal and a final decision on whether or

- not the said Mortgage is invalid or valid. * There is no Judgment for the amount owed.

4. The Application is scheduled for 11eari11g on April 6,2021. The Stay Order is needed before -
April 6, in ordet to avoid a distress sale of 205 Yonge and 90 Eastern, in the event the Court should

appoint a Receiver on April 6, 2021, to sell the two properties, *

* Alfidavit of Thomas Patrick Facrell sworn March 1, 2021 (“Farrell Afﬁdawt”) MR, tab 2, pp.1-2, para. 2 and
Notice of Appeal, MR, tab A and Notice of Motian, tab 1
3 Fawrell Affidavit, MR, tab 2, p. 2, para. 5 and Notice of Appeal, MR, tab A

4 Farrell Affidavit, MR, tab 2, p. 2, para, 6 and Applicaiion Record for Appointment of Receiver, MR tab C
3 Farrell Affidavit, MR, tab 2,p. 3 , para. 8 :
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5. Unless the-declaration of validity for and enforceability of the Mortgage is stayed pending
the outcome of the Appeal, the Appellants shall be irréparably prejudiced by a distress sale of 205
Ycﬁge and 90 Eastern. Conversely, the Mortgagee'Respond;ﬂnts will sustain no prejudice should
the Stay Order be granted. Also, balance of convenience “;ith respect to the requested Stay Order

favours the Appellants and that there are serious issues to be decided by the Appeal. 6

PART II - BASIC REASONS FOR THE NEEDED STAY ORDER

6. The Appellants were trying to save the equity in 205 Yonge and 90 Eastern by seeking a

Declaration that the Mortgage was invalid, It took 7 years for the Action to be tried and adjudged.
The Appellants lost and the Mortgage was found to be valid. The Appellants are aﬁpealh1g from
the lndgment and hope to succeed. The stakes are remendous for the Appellants. The Mortgagee
Respondents are claimiﬁg motre ths_m- $5 million of interest a.t 10% per anmun compounded a.nd
were awarded almost $1.6 million of costs. The Mortgagee Respondents have moved for the .

appointment of a Receiver to sell the two properties without waiting for the Appeal.

7. Tﬁe Appellants will suffer irreparable harm unléss the Declaration of Validity of the

Mortgage is stayed pending the outcome of the Appeal or intervening arrangements between the

- parties so that the Appellants are not prejudiced. The Appellants will otherwise lose the equity in

their two properties, particularly 90 Eastern which should not be sold, and sustain other losses set

out below. Parts of the Tudgment are also stayed, including payment out of court and the massive

- costs award. Mortgagee Respondents will suffer no harm froin a stay, as there is more than

sufficient equity to cover their claim. Balance of convenience favours the Appellants as they wish

to retain 90 Hastern and there is no need to sell 90 Bastern, wish to ensure that 205 Yonge is not

& Farrell Affidavit, MR, tab 2, p. 3, para. 9
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sold for less than $12 million and as the sale of the properties will not resolve the litigation but

will cause yet more litigation should the Appeal be successful, There are serious issues for Appeal,
PART HI - THE LEGAL TEST FOR OBTAINING A STAY ORDER PENDING APPEAL

8, Since the Decision of the Supreme Court in R/R-MacDonald Inc. v. Canada (Attorney -
General) in 1994, there is a three-part test for obtaining a stay of a Judgment pending Appt;al being
(&) whether there is & serious issue to be determined on the proposed appeal, (b} whether the
moving party will suffer irreparable harm if -the stay is not granted and (c) whether the balance of

convenience favours a stay. 7

9. The three components for the three-part test need not be equally strong and (i) the stay will
depend on the interests of justice in the prevailing citoumstances and (ii) the decision in many

cases will turn on the balance of convenience or inconvenience, 8

10.  Balance of convenience is just that — a balancing of which party will suffer the greater harm
from the stay Being granted -or 1'eﬁ1§ed. ? In this case, that would be the Appellants who would
stand to lose both of their properties and the equity to be enjoyed thereﬁ'om, lose their investment
in the properties, be unable to recover costs of sale or claim true loss of equity if the properties
were to be sold pending the Appeal and be faced with all sorts of additional litigation if the Appeal
succeeds while the AMortgagee Respondents will c;nly have to wait for their money if the Appeal is

" dismissed.

7 Livent Inc. (Receiver of) vs. Deloitte & Touche 2016 ONCA 395 at 2016 CarswellOnt 7989 at para. 4 and Yaigugje
vs. Chevron Corp. 2014 ONCA 40 at 2014 CacswellOnt 456 at para. 3

8 Livent (suprey), para. 5, Yaiguaje (supra) at paras, 19 and 20 and Toronto Dominion Bank v. Charelte, 2003
CarswellCut 2248 at para. 7

? Livent (supra), para. 12
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11, This is what occurred in at least one case where a stay was granted in the face of a possible

loss of a property when the Iﬁortgagee bank was, as here, fully secured, '°

12.  Asto i11‘epél'able harm, the question boils down to whether the Appellants would suffer a
harm which is not compensable or curable if the stay is not granted. As in Toronto-Dominion
Bankvs. Charette, '! the Appellants will lose their propetties (in that case p;ursuant to a Judgment
Jor po.%session) and the subject matter of the Action/Appeal will disappear unless the Stay is.
allowed; in addition, the Appellants will suffe1' other unrecoverable losses if the Appeal is
successful including loss of equity in the properties, inability to recover full value in the event of
an apprdved sale by a Receiver, loss of costs of sale and Receiver’s costs which would be approved.
by the Courts and all of this in the face of the parts of the Judgment which are-stayed including
almostr$1 6 million of costs, The Mortgagee Resinondénts have no risk since there is more than

sufficient equity in the two properties to cover whatever may be payable if the Appeal is denied.

13. . As'to the serious issue to be tried branch of the test, the threshold for showing a serious
issue to be adjudicated is low, In determining whether the low threshold has been met, the Court

does not extensively review the merits of the Appeal but must determine “that the issues raised are

not frivolous or vexatious. 2

14, The low threshold test with findings that the appeals were, like here, not fiivolous or
vexatious was found in Ontario vs. Shehrazad and Tisi vs, St. Amand to allow stay orders (i) from
the appointment of a Receiver to prepave for sale of properties because of up to 5 years of arrears

on mortgages and (ii) from a denial of a declaration for specific performance of an agreement to

1 Toronto Dominion Bank vs, Charette (supra), para, 10

! Toronto Dominion Bank vs. Charette (supra), para, 9

12 Yaiguaje, (supra}, para. 5 and Tisi vs. St Amend 2017 ONCA 539 at 2012 CarswellOnt 9728 at para. 5 and
Ondario vs. Shehrazad Non Profit Housing Inc, 2017 ONCA 267 at 2007 CarswellOnt 2113 at para. 19
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purchase a home. '* This is the situation here, In Tisi, balance of convenience also tipped in -

favour of the stay order,

15, Appellants therefore submit that, in their much more compelling circumstances than, for

‘ example Shehrazad, Toronto Dominion Bank vs, Charette and Tis?, the stay order is warranted

based on afl three branches of the test but in any event in the interests of justice and taking into

consideration all three bl'an‘ches of the tost.
PART IV -~ BASIC BACKGROUND FACTS

16, The Appellant, Thomas Patrick Farrell (“Farréll”), owns 50% of the shares in the
Appellant, The Midas Investment Corporatiﬁn (‘Midas”), and has always beeﬁ one of Midas’ two
Directors. . As Farrell is Irish, the other Director has always béen a resident Canadian Director. '
The befendant, John Kavanagh (“Kavanagh™), is also Irish, was issued the other 50% of the shares

in Midas but never paid for the shares and was not a Director of Midas, !5

17.  Midas was formed to purchase land in the City of Toronto. ¢ Midas purchased 205 Yonge
and 90 Eastern, !7 Aswas not disputed at Trial, Farrell personally lent Midas all of the funds which _

Midas used to purchase 205 Yonge and 90 Eastern, 3

" Ontario vs. Shehrazad Non Profit Housing Inc., (supra) paras, 4, 7 and 22 and Tisi vs, St. Amand, (mpra), paras.
5, 13 and 14

1 Farrefl Affidavit, MR, tab 2, p, 17, para. 59
U Farrell Affidavit, MR, tab 2, p, 17, para, 60
16 Farredl Affidavit, MR, tab 2, p. 17, para. 61
17 Farrell Affidavit, MR, tab 2, p, 17, para, 62
'8 Farrell Affidavit, MR, tab 2, p, 17, para, 63
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18,  In the case of 205 Yonge, Farrell lent Midas a total of $4,184,042.88. In the case of 90
Eastern, Farrell lent Midas a total 0of $1,935,898.16. The loans were documented in the Trial Joint

Exhibit Book, Vol. XIII at tabs 581 and 582. His loans to Midas totalled $6,219,941.04. 19 .

19.  As of November 30, 2012, Midas owed Farrell more than $6.3 million for his loans to
Midas, As of November 30, 2013, Midas owed him more than $6.2 million for the loans (as also
set out in Iké Midas tax returns for 2012 and 2014 in the Joint Exhibit Book, Vol. XHI,_ tabs 591

and 592). Since then, Farrell has been paid nothing by Midas and is owed substantially more. 20

20.  In2013,205 Yonge was worth about $5 million and 90 Eastern was worth about $2 million. -
Pursnant to appraisals obtained‘ by the Mortgagee Respondents and confirmed at Trial by Mr.
Gruneir, 205 Yonge was worth between $5,040,000.00 and $5,250,000.00 and 90 Enstern was
worth between $2,250,000.00 and $2,350,000.00, or $7.3 million to $7.6 million for both. 2! If the

properties had been sold in 2014, the distress price would have been less than $7 million, 22

21, II there had been a distress sale of 205 Yonge and 90 Eastern by the Mortgagee
Respondents in 2014, the net proceeds from those sales after interest and costs of sale including
- commission would likely have been negligible. Farrell would_not have been able to recover the

mondes he lent to Midas to purchase 205 Yonge and 90 Eastern, let alone interest thereon. 2

22, TFarrell discovered the Mortgage which Appellants contend is fraudulent and. without

authority in June, 2013, immediately contacted the Police, had letters written to the two lawyers

1% Farrell Affidavit, MR, tab 2, p. 17, para. 64

® Farrell Affidavit, MR, tab 2, p. 17, para. 65

*! Farrell Affidavit, MR, tab 2, p. 18, para. 67 and excerpts from Appraisals for 205 Yonge and 90 Eastern
2 Farrell Affidavit, MR, tab 2, p. 18, para. 69 '
2 Farrell Affidavit, MR, tab 2, p. 18, para. 70
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who were involved with the Mortgage, met with them and the mortgage broker for the Mottgagee

Respondents and started this Action on December 13,2013, %

PART V — THE IRREPARABLE PREJUDICE TO THE APPELLANTS SHOULD THE
STAY ORDER NOT BE GRANTED

23. At the beginning of 2013 and before the Mortgage 4{including the temporary $800,000
mortgage), 205 Yonge and 90 Eastern were mortgage free, This is because Farrell borrowed and

* lent Midas the more than $6.2 million that Midas needed to-purchase those properties. 2%

24.  The primary reliefin this Action was for a Declaration that the Mortgage is unenforceable.

When the Action was started in late 2013, less than $5 Million was owing on that Mortgage, 6

25.  Pending Trial, the Appellants objected to sale under power of sale of 205 Yonge and 90
~ Eastern, because there was not a valid mortgage and they would have otherwise been sold in

distress conditions with little or no net proceeds for Midas or to repay Farrell’s loans. 27

26, Seven years of litigation ensued before Judgment on December 31, 2020, The Judgment
was-stunning to the Appé]leu:nts as it found that the Mortgage was not fraudulently obtained even
though the main perpetrator was noted in default and assisting the Mortgagee Respondents. The
J'udginent found that the Appellants were. involved with the Morigage from beginning to end and
this informed the entire Iuclgnﬁent including the findings l-'ega:rding validity of the Mortgage, The
finding of validity of the Mortgage tests on the finding there was no fraud but, although without

foundation and with nothing to gain but everything to lose as submitted by Appellants, that it was

2 Farrell Affidavit, MR, tab 2, pp. 18-19, para. 71
25 Farrell Affidavit, MR, tab 2, p. 3, para. 10
% Farrell Affidavit, MR, tab 2, p. 4, para. 11

2 Farrell Affidavit, MR, tab 2, p. 4, para. 12
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the Appellants who are frandulent. The Appellants are appealing from the Judgment including

from the declaration of validity for the Mortgage, 28

27.  Despite the Appeal, the Mortgagee Respondents are seeking the appointment of a Receiver

to sell 205 Yonge and 90 Eastern. Their Application is to be heard on April 6, 2021, 2

28.  In 2014, the Mortgagee Respoﬁdents agreed not to proceed with a notice of sale under
mortgage for 205 Yonge and 90 Eastern, There was no need for a Réstraining Ol;der. Appellants
hoped tl;ieir Action would succeed with the Mortgage I;eing declared void. However, the
Mortéage was declared V&]fd and the Appellants have appealed. Unfortunately, unlike 2014, the

Appellanté require the Court’s assistance to preserve the status quo with respect to 205 Yonge and

~ 90 Eastern pending the outcome of this Appeal. 3

29. A distress sale of205 Yonge and 90 Eastern by a Receiver, aggravated by the current Covid

Pandemic conditions, is unlikely to generate much, if any, net proceeds for Midas, after Receiver’s

fees, selling costs including commission, accruing intesest and the more than $11 million currently

being claimed by the Mortgagee Respondents on account of the Mortgage and the costs tﬁegf are

claiming in the Action. 32

30.  If205 Yonge were to be sold by a Receiver in distress conditions for cash, as opposed to

by Midas in normal sale conditions, 205 Yonge is likely to sell for somewhere between $9 million

” Farrell Affidavit, MR, tab 2, p. 4, para. 13

M Tarrell Affidavit, MR, tab 2, p. 4, para. 14

0 TFarrell Affidavit, MR, tab 2, pp. 4-5, para. 15

3 Farrell Affidavit, MR, tab 2, p. 5, para. 16

2 Farrell Affidavit, MR, tab 2, p. 5, para. 17 and J anuaty 7, 2021, demand letter from lawyers for Mortgagee
' Respondents claiming more than $11 million owing on the Mortpage
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and $11 million, especiaﬂy as 205 Yonge is vacant, If 90 Bastern were to be similarly sold, a

distress sale for cash would probably be for around $3 million,

31 Thg reason for those low sale prices is that any Receiver’s sale 0f 205 Ydllge and 90 Eastern
under distress conditions is bound to result in the sale of the two properties for significantly Jess
than fair market value. The Judgment is known in the real estate investment communify. Farrell
knows this from a number of calls he has received. If there is an Oﬁier for a Receiver, bids will
bé for significantly Jess than fair market value in the circumstances as bidders will try to take

advantage of the Receiver’s goal to sell the two properties as soon as possible.

32.  After Receiver’s fees and disbursements, selling costs including substantial real estate -
coMssion and ongoing interest, which would end up totalling somewhere between $5 00,000 and
$1 miltion, and based on the usual pracficalities and common sense, there might or might not be
some net proceeds left over for Midas from a Receiver’s sale but, even if yes, the nst procéeds in

the circumstances would likely be minimal. **

33.  Should a Receiver be appointed to sell, the situation would then be the same as it was in
2014 when the Mortgagee Respondents started to sell under power of sale — being little or no net
proceeds for Midas (i) leaving Midas unable to repay the balance owed on Farrell’s loans to Midas,

(i) leaving Farrell with having to repay from his assets in Treland the €1.6 million he still owes to

“his banks for his loans to Midas and (iii) leaving nothing for Midas itself, 3¢

3 Farrell Affidavit, MR, tab 2, p. 5, para. [9
* Farrell Affidavit, MR, tab 2, pp. 5-6, para, 20
3 Farrell Affidavit, MR, tab 2, p. 6, para. 21
36 Farrell Affidavit, MR, tab 2, p. 6, para. 22
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34.  The Appellants have just recently entered into an Agreement of Purchase and Sale to sell
205 Yonge for $12 million, which is conditional until Aptil 16 with a closing by July 16, 2021,
This was i‘eluctantly done by the Appellants to guard against negative consequences and potential
negative conseguences from the Judgment, to ensure _funds would be available to pay the .
Mortgagee Respondents ifthe Appeal is dismissed and to ensure 90 Eastern is not sold because its
true value lies its development value starting in 3 or 4 years, Also, the $12 million sale price

negotiated by Midas, not under duress by a Receiver, protected from a sale for less than $10

million, %7

35. " Appellants fully expect 205 Yoﬁge to be sold. This will requitre an Order from the Court
of Appeai whi_ch allows for the intervening sale and the proceeds to be paid into Court without
prejudice to the Appellants in this Appeal. If205 Yonge should not be sold, the étay Order should
still be granted. Furthermore, the Stay is needed for 90 Eastern. If it were to be sold, it would not
only be sold for what can truly be obtained for this property but the property would be lost to the
Appellants which the App ellants vely much want to keep as they have throughout this Action. The
loss of 90 Eastern would not be compensable or curable. There is no way of knowing what the

financial loss would be. Trreparable harm would involve both loss of the propetty or propetties

and loss of profit to be made therefrom. 3

36.  Ifthe properties are allowed to be sold and even if the Mortgage is declared unenforceable

on Appeal, the Appellants would also be irreparably prejudiced by being unable to recover from

3 Supplementary Farrell Affidavit sworn March 26, 2021, Supplementary Motion Record (“SMR™), paras. 8-15 and
Apreement of Purchase and Sale for $12 1111111011 alEx.C
¥ Farrell Affidavit, MR, tab 2, p. 7, patas, 25 and 26




-12 -

the Mortgagee Respondents the Court approved costs of the sale of 205 Yonge and 90 Eastern,

including Receiver’s costs and seliing costs. * This would be a complete loss to the Appellants.

37.  Ifthe properties are sold by a Receivér and even if the Mortgage is declared uﬁenforceable '
on Appeal, the App'ellants would be prejudiced by having to incur the costs of taking steps to try
a_nd recover the proceeds from a Receiver’s sale of 205 Yonge and 90 Eastern from the Morigagee
Respondents. The costs could be substantial because each of the Mortgagee Respondents holds a
percentage inte1:est in the Moitgage and would have to be separately pursued for who knows how
long, wit_h uncertainty of 1'ecoveiy and with the costs of recovery almost certainly not being 100%
recoverable. In the meantime, the Appellants would be out more than $11 million even with an

Order that the Mortgage is unenforceable. *°

38.  Finally, again ifthereis no Stay Order and the properties are so]d by a Receiver, the subject
matter of the App eals wmﬂd be lost with whatever upside is to be obtamed from them. The whole
purpose of this Action would then disappear. Appellants would lose the true value and benefit of
their investment in 205 Yonge and 90 Eastern, whether or not they are successful on Appeal 4

| Without a Stay Oldel the Appellants will be-unable to maximize recovery from the proper t1es

39.  The Appellants will be able to take steps between the period of time l:;etween now and the
hearing of the Appeal in 12 to 15 months to either refinance the Mortgage against the possibility
that its validity should be affirmed on Appeal or, given that the Appellants would then have plenty
of time to market and sell 205 Yonge Between now and the hearing of the Appeal, to ensure tﬁat

funds are available to pay the Mortgagee Respondents if the validity of the Mortgage is upheld

% Farrell Affidavit, MR, tab 2, p. 7, para. 27
 Farrell Affidavit, MR, tab 2, p. 8, para. 28
N Farrell Affidavit, MR, tab 2, p. 8, para. 29
2 Fagrell Affidavit, MR, tab 2, p. 8, para. 30
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and to maximize recovery from 205 Yonge and 90 Eastern. Also, 90 Eastern is an investiment and
. not a property to be sold in the near future, It is subject to a longer lease and will be worth at least
$6 mitlion in 3 or 4 years. Selling 90 Eastern today does not make commercial sense and would
result in subé’tantial loss to the Appéllants. 43 There is no evidence the Mortgagee Respondents

are in any way at risk with respect to repayment.

40, Conclu‘sion: Appellants submit that they shall suffer irreparable harm if a Stay Order is
not grauted preventing M;)rtgagee Respondents from taking any steps to realize on the Mortgage,
including to sell or to appoint a Recei‘;/er. If a Receiver is appointed to sell, all deqisiommaking
for the préperties will be removed from the Appellants and it stands to reason that the Appellants
will be prejudiced by ﬁ_distress saie for less than what the properties can be sold for on a non-
distress basis. The whole point of {fxe Action was to save tile properties. The Appellants wish to
save 90 Eastern at all costé and this is why they have reluctantly agreed to sell 205 Yonge for $12
million, being more than a Receiver would obtain. 90 Eastern is worth more than $3 million ot $4
million and this is obvious from the 2014 appraisal by' tjzle Mortgagee Respondents and the’
subsequent substantial ingrease in real estate values. The Mortgagee Respondents have no risk of
not being paid what they are entiﬂ.ed to, Ultimately, if thére is a sale, the Appellanis will be
irreparably prejudiced by not only the sale of property they do not wish to sell along with sale fo;‘
less than what could be obtained alld/or cdntrary to their anticipated uses but the Appe.llz;nts will
suffer (i) unrecoverable selling costs because of the sale of the properties under Court Order and
(i) the costs and uncertainty of irying to recover the proceedé of sale from the numerous M.ortgagee

Respondents if the Appeal is successful.

* Farrell Affidavit, MR, 1ab 2, p, 8, para, 31
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41,  'The bottom line is the Appeliants will suffer an irreparable harm with respect to their two
proﬁerties unless ihere_is an Order staying the declaration of validity of the Mortgage pending the
oﬁtcome of the Appeal or some sort of intervening without prejudice agreement between the
parties, by the loss of the prop-erties or at le;ast one of them for less than desired value and contrary
to the plans for holding at least one of the properties for long term investmént. On the other hand,

the Mortgagee Respondents are guaranieed complete recovery and would suffer no loss from a

Stay.

PART VI — BALANCE OF CONVENIENCE FAVOURING THE GRANTING OF THE
STAY ORDER

42.  Tirst, after 7 yeats of litigation and a tecent Costs Award in favour of the Moﬂgagee
Respondents in light of the Reasous for Judgment, the Mortgagee Respondents should be entitled
to their ultimate day in Court for the hearing of this Appeal before_ eitht_ar of their two properties is
sold from under them. Balance of convenience favours the Appellants in this regard. The
Mortgagee Respondents have nothing to lose by waiting 12 to 15 months for the Appeal to be
heard. Conversely, if the stay is nﬁt awarded, one or both of the Appellants’ properties will be

sold from under them, one of which they definitely want to hold for long tetm investment,

43, The litigation ﬁas élready taken more than 7 years. Only another 12 to 15 months will be
needed to dispose of the Appeal. There is equity'in 205 Yonge and 90 Bastern which is available

, to ﬁlliy repay the Mortgagee Respondents, ﬁell if the Appeal against the Mortgagee Respondents
~ should be dismissed. There is also about $437,000 that has been paid info Court to be paid to the
Mortgagee Respondents on account of the Mortgage in the event that its validity is upheld on

Appeal. In other words, the Mortgagee Respondents have no fear of being paid, #

# Farrell Affidavit, MR, tab 2, p. 9, para. 32
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44.  TheMortgage Respondents will also benefit from the reqi_J.ested Stay Order. The Mortgage
calls for interest at 10% per annum and, on top of'that, compound interest on a monthly basis. The
Mortgages Respondents are already clgiming that about §5 million _is owed to them on account of
interest including more than $1.5 million or so of compound interest (see Demand Letier). In other
“words, thé Mortgagee Resp(:)ndents wi11 sqbstantially benefit from further accrued during the
intervening period ;)f the Stay Order, in the event the Mortgage is upheld on Appei_tl. Furthermore,

the legal fees of ﬂm_ Mortgagee Respondents are being paid by their Title Insurance Compary. 45

45.  The Judgment was after 7 years of litigation along with substantial effort and cost. The
Mottgagee Respondents have been awarded j.ust less than $1.6 million of legal fees for the Action
but this Order is stayed pending the outcome of the Appeal. It will take about 12 to 15 months for |
the Appeal to be heard. In flle circumstances, it would be unfair for a Receiver to sell 205 Yonge
and 90 Eastern by a distress gale. The additional waiting time for the Appeal éf 12 to 15 months is
a fraction of the 7 p1'ev_ioﬁs years. In the circumstances, balance of convenience favours a Stay

Order pending a final decision on the invalidity or validity of the Mortgage. 46

46.  The Mortgagee Respondents are claiming they are owed about $11 million on-acéount of
the Mortgage. Just less than $1.6 million is for awarded costs for the Acﬁon. The $1.6 million is
about 15% of what is being claimed. Further, the $1.6 million of costs is stayed by the Appeal
and is uncollectable pending the Appeal. The fact the $1.6 million cannot be presently coilected
should bea fadtqr in favour of the Appellants with respect to balance of convenience. It would be
unfair for a Receiver to sell 205 Yonge and 90 Bastern without knowing what is truly owed and,

‘even more importantly, before a significant portion of whatever may be owed becomes payable.

4 Farrell Affidavii, MR, tab 2, p. 9, para, 33
4 Farrell Affidavit, MR, fab 2, p. 11, para, 39
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Since we do not know the answers to those questions, balance of convenience again favour an

Order staying the declaration of validity of the Mortgage. +'

47.  There is about $437,000 which has been paid into Court to the credit of this Action. The
Judgment awards the $437,000 to the Mortgagee Respondents. However, this Order is stayed
pending the hearing of the Appeal. If the Appeai should be dismissed, the $437,000 would then
be used by the Mortgagee Respondents to repay part of what is owed on the Mortgage, This should
take place before any steps are taken to sell by a Receiver. This is another balance of convenience

factor in favour of the Stay Order. *8

48, The Order pursuant to which the $437,000 was paid into Court provides that the $437,000
or so and accruing interest is to remain in Court pending “final disposition of the claims and
counterclaims in this Action shall include any and all appeals and possible appeals fiom Trial

Judgment,” * This was a Consent Order which remains in place pending the outcome of the

Appeal. Although the Order does not say that the validity decision in the Action should be stayed

pending the Appeal, the spirit and intent of this Order is ta that effect and should be considered as

such with respect to balance of convenience for the requested Stay Order,

49.  In 2014, the Mortgagee Defendants brought a Motion for a Summary Judgment for validity
of the §5 Miilion Mortgage, The Motion was dismissed. Following the Motion, the Appellants’
lawyers forwarded a letter to the lawyers for the Mortgagee Respondents in part stating “In the
c.ircumstances, I require written conﬁrmétion that the Mortgagees shall cease and desist from any

further attempts to sell either of Midas’ Propertics until final judicial disposition of the issue over

7 Farrell Affidavit, MR, tab 2, pp."11-12, para. 40

8 Farrell Affidavit, MR, tab 2, p. 12, para. 41

" Order dated January 15,2015, MR, tab E at para. 4 (¢) on page 4

“Farrell Affidavit, MR, tab 2, p. 12, para. 42 and Order of Justice Newbould dated Jan, 15, 2015, MR, tabE,p.
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the unenforceability of the alleged mortgage.” The lawyets for the Mortgagee Respondents replied
to that letter in. part stating “Once this matter went into litigation, he cancelled the listing on the

property. He has not and is not attempting to sell it in any manner.” 3!

50.  The Appellants believed the spirit and intent of the exchange of correspondence was

agreement to a stay of any Judgment pending Appeal. That spirit and intent is consistent with the

“subsequent explicit wording to that effect in the January 15, 2015, Order, af paragraph 4 (¢ ). %

The exchange of correspondence should be viewed in this way and as a balance of convenience

factor again favouriing the requested Stay Order,

5 1 Also, allowing the Mortgagee Respéndents to appoint a Receiver to sell 205 Yornge and 90
Eastern prior to the outcome of the Appeal over validity of the $5 Million Mottgage would create
all sorts of pro-blems. * Ifthere is no stay, the appointment of a Receiver will create more litigation
and would be confrary to thé administration of justice because it would create more rlitigation if

the Appeal is successful,

52. If the Appeal succeeds, the Appellants will have to commence proceedings to recover the
more than $11 miflion that would be paid the Mortgagee Respondents if they are allowed to sell
prior to the outcome of the Appeal. This would mean more litigation and would be contrary to the

orderly and efficient administration of justice, 55

5! Farrell Affidavit, MR, tab 2, pp. 12-13, para. 43; letter from Manrice Neirinck to Reeva Finkel dated Aug, 28,
2014, MR, tab ¥, and email from Reeva Finkel to Maurice Neirinck dated Aug. 28, 2014, MR, tab G

52 Order dated January 15, 2015, MR, tab E para, 4 { ¢) '

33 Farrell Affidavit, MR, tab 2, p,13, para. 44

 Farrell Affidavit, MR, tab 2, 7.

5 Fareell Affidavit, MR, tab 2, p, 13, para. 46
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53, It would also ﬁot be easy but potentially very- difficolt for the Appellants to recover the
more than $11 million from the Mortgagee Respondents if the Respondents were to be allowed to
sell 205 Yonge and 90 Eastei‘n prior to the outcome of the Appeal, if the Appea_l were to succeed
and the Morté,age declared 11113nforceable. This is because there are 13 Mortgagee Respondents
who each have individual percentage interests in the subject Mortgage, as ‘_set out on the March 4,
2013, M_oﬂgage. 5 Chasing all 13 of the Mortgagee Respondents, if that were needed or even
partially needed for some of _theﬁn, should be considered as a balance of convenience factor
favouring the Stay Order. So sh.ould the costs of doing so, including the fact that some amount of

those costs would likely be unrecoverable by the Appellants, 37

54.  As already mentioned above if either of the properties wete to be sold by a Receiver, the
costs of the sale and of the Receiver and of its lawyer would all be approved by the Court and none
of that would be recoverable even if the Appeal were to. succeed. This is surely an important

balance of convenience factor in favour of the Stay Order.

55.  After more than 7 years of litigation for their claim that the §5 Million Mottgage should be
declared unenforceable without objectioﬁ on the part of the Mortgagee Respondents-, the
Appellants should be given the opportunity of concluding that. 1itigatiog by their Appeal to the
| Court of Appéal for an ultimate decision over invalidity or validity of the subject Mortgage;, This
too favours the granting of the Stay Order, to ensure the Appellants are not deprived of at least 90
Eastern, including full contemplated value should they be successful on Appeal. Here, the prior 7

years of litigation should count for the Stay Order, 38

36 Mortgage registered March 4, 2013, MR, tab H
77 Farrell Affidavit, MR, tab 2, p. 14, para. 47 and Mortgage daled March 4, 2013, MR, tab I
% Farrell Aflidavit, MR, tab 2, p. 14, para, 48
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56. Weare curi‘ently in a Covid-grip situation. The value of the property is affected by Covid,

The situation will be different in 6 to 9 months. 3

57, There is no reason for the Stay Order not to be granted from the point of view of the
Mortgagee Respondents. They have nothing to lose by a Stay Order. They are guaranteed
recovery of whatever they may end up being owed., ® The fact the Mortgagee Respondents have

no risk is an ultimate balance of convenience factor in favour of the Appellants.

58.  Finally, should it ultimately prdve necessary to do so in order to preserve either property
leading up to the Appeal, Farrell will take steps in Irgland to obtain funding to deal with the
Mortgagee Respogdents and to one way or another see to the payment of what they are entitled to
on account of the Mortgage should its validity be upheld. Farrell would have plenty of time to do
so between now and the hearing of the Appeal, which is likely be in 12 to 15 months. Fariell has
the resources in Ireland to do so including the equity in 60 properties he owns in Ireland. However, -
if the Stay Order were to be denied, He would not be able to do so now because of current lending

constraints in Ireland due to Covid for another 3 to 6 months to secure such financing, ¢!

59.  Conclusion: As a result, there are numerous balance of convenience factors for the
granting of the Stay Order including Appellants’ desire to retain at least 90 Eastern on a long term
baéis, obtaining maximum value for 205 Yonge, the time Which has elapseél in the Action by
comparison with the time it will take for the Appeal to be heard, the fact some of the Orders in
favour of the Mortgagee Respondents are stayed pending the Appeal including alniost $1.6 million

in costs and the $437,000 paid into Court, the kistory of this matter leading up to the Appeal which

% Farrell Affidavit, MR, tab 2, p. 14, para. 49
0 Farrell Affidavit, MR, tab 2, p. 15, para, 51
6 Farrell Affidavit, MR, tab 2, pp. 9-10, para, 35
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is consistent with the request for a Stay, the unrecoverable costs which the Appellaﬁts will suffer
from the sale unless the Stay Order is granted, the additional litigation which will have to be
pursued if the Appeal should succeed and the Stay is not allowed, the loss of property and equity

in property the Appellants will suffer unless there is a Stay, the absence of any 1isk at all to the

Mortgagee Respondents if there is a Stay, the interest which the Mortgagee Respondenis will earn

' during a Stay if the Appeal should be denied and the fact the Mortgagee Respondents run no risk

of not being paid if the Stay Order is granted buf the Appeal is dismissed.

PART VH - SERIOUS ISSUES TO BE DEALT WITH BY THE APPEAL INCLUDING
WITH RESPECT TO THE VALIDITY OF THE $5 MILLION MORTGAGE AND THE
TRIAL JUDGE’S FINDINGS IN THAT REGARD

60.  The starting point and key fo the Appeal, including from the finding of validity of the
Mortgage, is that () Farrell was aware of the steps taken and armangements made for the

registration of the Mortgage and (ii) that the Mortgage was not fraudulently arranged. 62

61.  Those findings mean/effectively mean the Judgment found (i) that Farrell pursued this

Action knowing there was never any basis for doing so and, in turn, (ii) that Fatrell was attempting

. to deceive the Court in that regard. The Judgment could not have possibly been more devas’tating

to Farrell’s credibility and the claims in this Action, including the claim forunenforceability of the
Mortgage. ® More than that, the Appellants will contend on appeal that the Declaration of
Mortgage Validity cannot be divorced from and rests upon the finding against the Appellants with

respect to whether the Mortpgage was frandulent or whether they were fraudulent, These are all

62 Fatrell Affidavit, MR, tab 2, p. 15, para, 54
% Parrell Affidavit, MR, tab 2, pp. 15-16, para. 55 and para, 56 at p. 16
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serious issues for appeal, especially as Appellanis contend there is no evidence at all to support

the findings of the Trial Judge against them.

62.  Appellanis submit this is evident where the Judgment states “My decision in this case turns
largely on my assessment of the Mr. Farrell’s credibility and reliability™ in paragraph 20 of the
Judgment. There is a serious issue for Appeal that those findings caused ther finding the Mortgage
is valid. Should the finding that Farrell was aware of the Mortgage and that the Mortgage is hot -
traudulent be set aside on Appeal, it will be contended the Declaration of Mortgage Validity must
also be set aside for that reason. 6 Here, one cannot exist without the other or, at the very least,

the former inevitably meant the result of the latter.

63.  There are also independent serious issues for Appeal with respect to the ﬁﬁdings in the
Judgment that the representéti_ves of the Mortgagee Respondents did not have actual notice (i) of
the fraudulent scheme with respect to the Mortgage was fraudulent, (ii) of no authority or lack of
authority for the Mortgage E\nd-_(iii) of the inapplicability of what is called the indoor management
rule, as set out in the .Appellants’ Written Closing Submissions in that regard and the Trial

Trénscript will be needed with respect to the actual evidence at Trial. 6

64.  Assetoutinthe caselaw, there is a low threshold for determining if there is a serious issue
to the appealed for which the Court does not engage in a detailed examination of the evidence but
attempts to deal with in the interests of lestice. [ix this case,I the first is’sué is whether the Judge
made a palpable and overriding error in finding that the Mortgage was not fraudulent but that it
was the Appe]lanté who we;re engaging in fraudulent conduct, for which Appellants say there is no

evidence at afl, The second issue is whether the validity of the Morigage finding can stand if the

® Tarcell Affidavit, MR, tab 2, p. 16, para. 57 ’
55 Farrel] Afﬁdaw[ MR, tab 2, p. 16, para. 58 and Appellants’ Wntten Closing SllbmlSSIDIlS MR, tab Q
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Trial Judge’s findings against the Appellants are set aside as baseless or, in other words, how could
the Judge be expected to find the Mortgage is invalid when his starting point is that it was not
ﬂ‘a'udulent but that the Appellants were fraudulent. Third, there are the findings of the Trial Judge
with respect to nofice on the part of the representatives of the Mortgagee Respondents which, if
there had been notice of fraud or want of authotity (which the Tvial Judge had already found dzjd
not exist), would lead to invalidity of the Mortgage. Foﬁrth, there are legal issues. Here, the issues

could not be more setious or deserving of assessment by the Court of Appeal,

‘Examples of reasons for serious issues for Appeal

65.  The Trial Judge found Farrell was aware of the Mortgage throughout, Farrell denied this
at Trial and there is no document, no correspondence, nothing electronic and not even any evidence
from anyone who said Farrell was aware of the Mortgage.% If so, this is more than a palpable and

overriding error. It again emphasizes why the entirety of the Judgment should then be set aside,

66. Nof is there any explanation in the Reasons of the Trial Judge for how Farrell is said to
have become aware of the Mortgage. There is.silence in the Reasons, It is §ubmitted this is
becatlée it is non-existent, The witness the Trial Judge relies on, Walter Rossi {*Rossi”), gave no
such evidence. The main perpetrator, Kavanagh, was noted in default and tried to assist the

Respondents but gave no evidence on this point against the Appellans.5?

67.  The Trial Judge also found Farrell’s conduct after discovering the fraud was “inconsistent
with what would expect from someone who had been defranded”. However, this was not the case

and what he did is not mentioned in the Reasons. Kavanagh was still in Canada and Farrell

8 Farrell Affidavit, MR, tab 2, pp. 18-20, paras. 71-79
67 Farrell Affidavit, MR, tab 2, pp. 20-22, paras, 78-84
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_ immediately him to the police who subsequently charged Kavanagh and issued a warrant for his
arrest but unfortunately after Kavanagh left Canada. This was confirmed by Detective Holder at
~Trial. The Judgment ignores that and instead offered that Farrell raised no complaint in Ireland
including to accounting authorities regarding Kavanagh, even though he had no evidence in'that
regard and the fact is Kavanagh is not a professional accountant for whom there are authorities.
In other words, it is submitted the Trial Judge ignored the forceﬁﬂ action Farrell took and instead -
speculated on a possible other éction in Ireland ﬁhich was non-existent and for which there was

1o bagis.5

68.  Not only that but Farrell also did his best to investigate what had occurred by contacting
and meeting with Colina King and Kim Gabriel, the lawyers who were involved with the

Mortgage, to find out what happened and object to the Mortgage and with Gary Gruneir, the

mortgage broker for the Mortgagee Respondents, for the same reason. As to Rossi to whom the

Trial Judge repeatedly refers in his Reasons, Rossi admitted never mentioning the Mortgage to
Farrell, Farrell communicated with him not knowing he was involved with the Mortgage, only
found out Rossi was involved with the Mortgage from viewing some police line-up photos after

discovering in October, 2013, that Renato Fellin was using the name of Walter Rossi. 6

69.  The Appellants alleged at Trial that Rossi, presumably with Kavanagh, wrongfully caused
Farrell to be removed from the records of the Ministry of Government Services for Midas as a
Midas Director and President. The Trial Judge found Farrell was aware of this. The only evidence

the Trial Judge could tely on in that regard was that of Rossi who alleged Farrell wanted to thereby

% Farrell Affidavit, MR, tab 2, pp. 22-24, paras. 85-94

© Farrell Affidavit, MR, tab 2, pp. 24-25, patas. 94-96 and letters to lawyers from Farroll lawyer dated June 20 and
24, 2013, MR, tabs N and J and an October 9, 2013, email indicating Fellin had paid f01 a Form 1 filing
wr ongfully removing Farrell as a director and President of Midas, MR, tab K
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hide his interest in Midas ffom his creditors in Ireland. On cross-examination, Rossi agreed this
would make no sense if Farrell’s banks in Ireland already knew of his interest in 205 Yongé and
90 Eastern, In fact, on the evidence before the Trial J ucll'ge, that was precisely the case, Farrell’s
banks wefe aware of his interest in thosé properties, even AIB with whom he was in litigation.'

The finding of the Trial Tudge is not supported by the evidence, including documentary proof, ™

70.  Appellants submit that the finding that Farrell wanted to be removed as a Director to hide

his interests in 205 Yonge and 90 Bastern from banks in Ireland was also commerciaily absurd.

The evidence at trial is that Farrell owned about 60 properties in Ireland with substantial value,

including about 62 million Buros of net worth, again with supporting documentation in bank files.
There was no cross-examination upon this of Farrell, If Farrell I_'1ad had a problem with a creditor
in Ireland, the creditors in Ireland would have gone after his properties in Ireland and the properties
in Canada, owned by a Ca:nadian company, would not have been of theii‘ concern. This was

ignored in the Judgment, 7"

-71. Appellants submit the finding Farrell wanted the Mortgage also amounts to a commercial

absurdity, apart from the fact there is no evidence he knew of the Mortgage. According to the
Judgment, the underlying reasoning is that Farrell was trying to hide my interests in 205 Yonge
and 90 Eastern frmﬁ creditors in Ireland. That W;Juld mean he was trying to.preserve my interests
in those properties, Hdwever, by reason of the Mortgage and leaving aside the portions used to

pay Midas creditors and the $1.5 million used by Kavanagh to pay Mr. Vroon (fo whom Midas

~ owed nothing), Fatrell received none of the remaining $2.5 million or so of the $5 Million

Mm‘tgége which all went to others Farrell testified to at Trial and as sef out in the Agreed Statement

7 Farrell Affidavit, MR, tab 2, p. 24-27, paras, 96- 107 and excerpls from EBS bank file, MR, tab .L, being Volune
T of ex. 7 at tial, pp. 525, 533, 638, 652, 707 and 714, along with 493, 494, 624 and 834
M Farrell Affidavit, MR. tab 2, pp. 26-27, paras. 104-106
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of Facts. On top of that, the Mortgage was bound to go into _default because Midas had no tenant
or rental income from 205 Yonge with which to pay the monthly mortgage payments of more than
$41,000. Tinally, as-set out above, liitle or nothing would have been left for Midas and Farrell had
the Mortgagee Respondents sold 205 Yonge and 90 Bastern following default. Ifad Farrell not

stopped the power of sale, Midas and Farrell would have ended up with little or nothing, ™

72. Inother words, based on the known facts, the inability of Midas to make monthly payments
on the Mortgage, the inevitable default on the Mortgage and little or no recovery from any sale
1md_el‘.powe1' of sale, Midas and Fatrell would have ended up with nothing and the Mottgage was

a commercial absurdity. Neither Midas nor Farrell had anything to gain, ™

73.  The bottom linc is that the Mortgage was contrary to the reasoning in the Judgment that
Farrell Was somehow doiﬁg something to hide and preserve 205 Yonge and 90 Eastetn from his
creditors in Ireland for his benefit. In fact, the $5 Million Mortgage stood fo destroy and wipe out

his interests, as lender and shareholder, in 205 Yonge and 90 Eastern. 7

74. At th.e hearing of the Appeai the Appellants will be alleging other palpable and overrid.ing
errors in the Judgment whi_ch need to be reversed along with the findings against the Appellants
including the validity of the Mortgage., Some of ﬁ1ese include the following. IfFarrell only wanted
to be removed as a Director, he could have met with the mortgage broker and the lawyer who were
retained to handle the transaction but he was excluded from meeting them and they were given
false reaslons why he was no longer involved —none of which was neéessary. If there was no

fraud, why was it that the Canadian Director for Midas, Alex Papastamos, was not asked to

7 Farrell Affidavit, MR, tab 2, p. 28, para, 108 and Agreed Statement of Facts, MR, tab M
7 Farrell Affidavit, MR, tab 2, p. 28, para. 109
 Farrell Affidavit, MR, tab 2, p. 29, para, 110
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" authorize the Mortgage but that someone else appaiently fraudulently masqueraded himself as

Papastamos to Colina King to authorize the Mortgage. This is undeniable frand and forgery and
completely contradictory with the Mortg&ge not being fraudulent. There is also the matter of the

fraudulent Amended Lease Agreement and a fraudulently incorporated company, 1888871 Ontario

Inc., supposedly by Carlo Parentela, who testified he had nothing to do and signed nothing relating

thereto but whose evidence is not mentioned by the Trial Judge. Without the Lease, the Mortgage
could not be justified as no payments could be made but those facts are also not mentioned in the

Tudgment, It will be argued these are all serious issues to be dealt with on Appeal. 5

75, There is also the fact that someone forged and fraudulently produced an appraisal by an
appraiser for 205 Yonge for the'mortgage broker for the Mortgagee Respondents. If there was no

fraud with respect to the Mortgage, why was there any need for a forged and frauculent appraisal?

‘This too isn’t dealt with in the Reasons. Itis submitted that, like all 6fthe other facts, this negates

aﬁy possibility the Mortgage was not frandulént, Midas always had its own bank account. The
undeniable evidence is that there was no reason for Midas not to use this account. Theundeniable
evidence is that a bank account was opened in the name of Midas with Bank of Moﬁtreal with
Farrell’s aﬁthority_' into which the proceeds fr{)n‘i the Mortgage were deposited and then disbursed
with none going to Midas or Farrell. Farrell testified the funds were misappropriated and, aside
from an isé_ue over §$1.5 million for which there was a resulting indircct benefit, there is again no

evidence to the contrary. Again, all of this is consistent with fraud and contradicts everything

else.’8

5 Facrell Affidavit, MR, tab 2, pp. 29-30, paras. 111-114
" Farrell Affidavit, MR, tab 2, pp. 31-32, paras, 115-118
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76.  Nor did Farrell pay anything to AIB or to Esso Ireland in 2013. He testified the $100,000
he received from Kavanagh was from the proceeds he was pressing for from an admitted event
called “205 Alive”. There is no evidence M. Breheny ever received or had a copy of an alleged
loan agresment which Farrell denied signing and for which there is no evidence of signing by
Farrell even though the Judgment finds or effectively finds otherwise. The lender pursuant tor that

agreement admitted he did not know if it had been signed by Farrell or ever received by Breheny.”’

77.  Kavanagh was noted in defﬁult. Tle did not attend at trial. There were numerous allegations
of fact in the Statement of Claim against him with respect to his fraudulent arrangement of the
- Mortgage without Fa:a'ell’s anthority, .inc].uding his fraudulent remolval of Farrell as a Diréctor of
Midas from t-he records of the Ministry of Govertiment Services to enable him to éomplete the
Mortgage, and the misappropriation of the fands from the Mortgage. All of this is set out in

paragraphs 42-46, 52 and 119-121 of the Statement of Claim. 7

78,  Because he was noted in default, Kavanaugh is deemed to admit all of the allegations of
fact and that, as Appellants submit those allegations of fact prove and justify the claim against
Kavanagh for all of Midas® losses on account of the Mortgage, Appellants submit Midas was

entitled to Judgment against Kavanagh for iis loss on account of the Mortgage, ™

79.  However, in paragraph 157 of the Judgment, Midas® claim for Judgment against Kavanagh
is dismissed. Appellants submit there is an extremely serious issue for Appeal with respect to the
dismissal of that claim and that Midas is entitled to Judgment against Kavanagh, More importantly

for purposes of this Motion, Judgment against Kavanagh was further dismissed by the Trial Judge

7 Farrell Affidavit, MR, tab 2, pp. 32-33, paras. 118-121
™ Farrell Affidavit, MR, tab 2, pp. 33-37, paras. 125-128
? Farrell Affidavit, MR, tab 2, p. 36, para. 126
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because of his view that such a Judgment would diminish the force of any Judgment that the
Mort'gagee Respondents have against Kavanagh based on thé guarantee. The Appellants are
challenging that finding and submit there is an extremely serious issue for Appeal with respect to
that finding and to what appears to be unjustified relief to the Mortgagee Respondents at the

expense of the Appellants, * Again, this brings into play the Appeal against Mortgage validity.

80.  There is also a serious issue for Appeal with respect to the Order in the Judgment that the
funds paid into Court to the credit of this Action be péid to the Mortgagee Respondents
“forthwith”, That Order is contrary to and in violation of the Consent Order pursuaﬁt to which the
monies were paid into Court and which calls for the monies to remain in Court until final

disposition of all issues between the Appellants and the Mortgagee Respondents including to and

throth outcome on Appeal. 8!

81. 'Pursuénf to the Judgment, it was found that Gaty Gruneir, the mortgage broker for the
Mortgagee Respondents, did not have actual notice of the frauﬂulent'Mortg.age or of lack of
auth.ority with respect to the Mortgage and that Kim Gabriel, thé lawyer for the Moitgagee
Respondents, did not have actual noﬁce that the Mortgage was not authorize'_d, to put it as briefly
as possible. The Appellaﬁts are challenging those findings on Appeal for the reasons set out in

paragraphs 79-113 of their Written Closing Submissions and in their Reply Submissions, %’

- 82.  However, there is an overriding even more serious issue. Because of the findings of the

Trial Judge that the Mortgage was not only not fraudulently arranged by Kavanagh and others but

that the Appellanis were involved and brought this Action fraudulently with all documents

8 Farrell Affidavit, MR, tab 2, p. 36, para, 127

81 Farvell Affidavit, MR, tab 2, pp. 36-37, para. 128

5 Farvell Affidavit, MR, tab 2, p, 37, paras. 132-134, Written Closing Submissions, MR, ex. Q, paras. 79-113 and
Reply Closing Submissions, MR, ex, &
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therefore being legitimate and further resulting in none of the undeniable fraudulent conduct anci
documentation before the Court being assessed with respect to alleged fraud or alleged notice
because it would contradict the findings against the Appellants, there was no way that the Trial
Judge could find that the mortgage broker and lawyer for the Mortgagee Respondents had notice
of fraud or of want of authority with respect to the Mortgage and that is what was found in tiw
Tudgment. In these circumstances there is a serious issue for Appeal with réspect to whether the
declaration of Mortgage validity must be set aside including just by reason of ti:te ﬁndings_ against
the Appellants regarding the question of fraud. Also, the issue could not be more serious for the
Appellants who, after all, pursued this Action for that very re}ief with most of the Mortgage

proceeds being, according to them, but with no evidence to the contrary, misappropriated.

PART VIII - ORDER SOUGHT

83.  The Appellants therefore seek and request an Order for a Stay of the Declaration of Validity
of the Mortgage in paragraph 216 (ii) of the Reasons for Decision dated December 3 1, 2020,
peﬁdiug the outcome of this Appeal or further Order of the Court, together with theit costs of this

Motion,

ALL OF WHICH TS RESPECTFULLY SUBMITTED this 29th day of March, 2021

Maurice J. Neirinck
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Schedule “A”»

Livent Inc. (Receiver of) vs. Deloitte & Touche 2016 ONCA 395 at 2016 CarsweliOnt 7989 at
- para, 4 '

Yaiguaje vs. Chevron Corp. 2014 ONCA 40 at 2014 CarswellOnt 456 at para. 3
Toronto Dominion Bank v, Charette, 2003 CarswellOnt 2248 at para. 7

Tisi vs. St. Amand 2017 ONCA 539 at 2012 CarswellOnt 9728 at para. 5

“Ontario vs. Shehrazad Non Profit Housing Inc, 2017 ONCA 267 at 2007 CarswellOnt 2113 at
para. 19
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Schedule “B»

STAY BY ORDER
By Trial Court or Appeal Court
63,02 ( 1_) An interlocutory or final order may be stayed on such tetms as are just,
{a) by an order of the court whose decision is to be appealed; |

{b) by an order of a judge of the court to which a motion for leave to appeal has been made
or to which an appeal has been taken,
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SCHEDULE “an

BETWEEN:  The Midas hvestmbar Corporatlon
{the “Saller")

The Commercial Realey Group Led,
(ehe “Buyr")

RE 205 Yonge Streecin Torontp, Onario belng of PIN: 216980085

Schedule A

Dated March 2, 2024

BETVVEEN: The Midasinvestment Corparation
{the “Seller™)
The Commerci] Realty Graup Led
{the “Buyar”) ’
RE

205 Yonge Stract in Teronta, Ontario being PIN: 210980085

%—\
I BALANCE OF PURCH! SE PRICE Tk .
?}zgo,ﬁw,w & . =

A, The Buyer ;f&an © pay 2 furcher deposk of owo hundred amd~ffe—thousingd
T00) doi‘lgrs o Avison Young Commercial Real Estane Services, LF, Brokerage

N TRUST within 1lhree {3} Buslness Days folkswing the Buyer's Condfdon Dute.

B, The Buyer agrees th pay the bafance
to the Seller on Ck‘:slng, .

of the Purchate Frice subject to the usual adustmsnts

C. The Buyer and Seller hereby direct the
bearing account o term deposit; with
the. Buyer within }:1

Nne.

Deposit, Holder to place same jnto an inrerest
ny accrued Mterest on the deposit to be maid w
wee (3) business days after closing or other psrmination af this

1. - SELLER DELIVERIES

] B}
Upon exesution of this Aﬁ'reemant. the Seller shall provide or have provided o the Buyer the
fallewing documenarion: .

{1} Realty tax assersments ?nd realty a2 bills for the previous shree @) yreus

g
{2) Dewils of any tevandies or licencing agresments includin
agreements, licenses and contracts to be assumed by the B
arrears of any tenandes, licenses or contaets;

‘ Buyer Initial:@" Seller Injtfa

g true copies’ of all leases, Tenancy
uyer an Clesing, and detalls of any




SCHEDULE “Ar

BETWEEN:  The Midas Invesement Corparation

(che “Saller”)

The Commercial Reatty Group Lud.
{the "Buytr")

RE: 205 ‘fonge Sereat, In Toronto, Ontaria being of PIN: 210980085

.
ﬁ'— y This Agveerqent shall be

{3} An exdsting survey or copy of the Property;

) Any envivenment2l reports, building candition nssessmeante or engineering reports
commisstoned on the Property or building within the Sellar's possession or contral;

{5) Coples of the Temporary Easernant Agreement registered on vide by MOD. Developments
{157 Yonge) Inc;

7 L
- (&) A zrue copy of the Order referred to In Farngraph of this Schedule “& and

(7) Ocher documeneatian! relevant to the purchase of the Property which the Buyer may

reasanably requice or request 1o satisfy the Buyer's Condition, which & in the possession or
rontrol of die Seflar, . .

I tha event the Buyer's condidon balow Is not waived or this Agreement Ts not tompleted for
any reason Wwhatsoever, then the Buyer shall forthwith return to the Seller alf such documentzon
(togedher with any and al} gopies ehereof) provided to the Buyar,

{
ER'S CONnmor-f *FINANCING

“A” fthe *Buyer's Condito

Bo™_L0 day following the dj:lery of the last documents pursuant to Paragreph 2 of this Schedule

4

Bussiness Days notice from the Buyer. Such deposit shall be returned
In full without penslry or daduction. Iy the event the Buyer notifies tha Saller of les sadslaction
weith tha condition and waives its condition in writng within the tins period herefn, this agresiment
shall become firm and binding. This condiien is indudad for the sole benefit of the Buyer and

may be waived by tha Bu}'dr at its sole option by notice in wiiting o the Sel fon o

! bickia,
tsonditional for Buyer financing purpeses wntl 5:00pm on the shedetic—

; lzr;pr notifl . ‘
helr representative, My e2m® Lo fivs ne aontiveg 4?5’9”‘;‘3_9 #0845 h v

& Sallen wikipm ;l‘if-,_ Tolmetrame, fubarn Aps #1a

The Buyer shalf be respongibla for all damages and Injuries caused w0 the Property by reason of

the Buyer's physical or environmental Inspection of the Property and shall repair such damnages
and Infuries forthwich uper] demand,

HERITAGE

The Buyer acknowdedges thar the Property has been destared 2 Wsterical propercy and the
Buyer shatl conduce its own due diligenca regarding the laws, regulavions, building reserictions or

any other mpact or regulrements as 2 result of such deslgnation. The Seller makes no

representations of any kind regarding the compliance with any legal or building requirements and

the Buyer agrees to acceptithe Property T “asis” conditiat,

: s
S S f:‘& 7‘?/‘”’;#‘?‘-% dr_,.,(

Haf'» vord,
P

;%2

P Buyer In'stial; “Seller lnit@ :




SCHEBULE “A%

BETYVEEN:  The Midas invesument Corporation
(che “Sellar")

The Comnperdal Realgy Group Ld.
{che “Buyer”) .

RE: 205 Yonge Straet i Toronte, Ontario being of FIN: 210980085

5. MODIFICATION OF TFNANCY AGREEMENTS

Following mutual aceeptznce of this Agreament, the Seller shall not enter into any new temncy
agreements andlor madiy|the terms of any tenancy Withslr: the prior writen consent of the
Buyer (not to Be unreasorably withheld or defayed). If a new tentncy 4greemant. Is etitered Into |
with the approval of the Buyer thea the Bayer shal be respansible for all directand indirect costs
assochated with such tenancy, such indirect costs including comtissians, tenant improvemants
and inducements as well as any capiwl costs assoclated with facHlicadng thae tenancy, The Buyer
shall assume vacant possession of the Property subject rothe moncdh-to-month ténancles provided
In tha Seller Defiveries dnd tenant estoppels acknowledging their month-to-manth status.
Motwithstanding the forgolng, the Seller shall provide the Buyer with deralls In respect to any
arrears of any current tenandes and correspondence bacween the Seller and the tenant. The
parsies agrea to work within the boundaries subject 1o the rights of the exising Tenancy.

' l .
& REFRESENTATION, WARRENTIES and COVENANTS _
The Seller represents, mn!Iants and covenants to and with the Buyer, which representations and
wearranties are felied upon by the Buyer and without which representtions and wart‘antie:’ﬂ‘l,e
Buyer wauld not have exeduted this Agreamant, as follows: >
L IF :

A) Fave for the Cosa Mova Fashions Ltd. Charge outlined, in Paragraph 8 of this Schedule “A™

the Seller s not swarslof any kdgation, expropriation, change in zaning or other judichl or
adminiserative praceeding existing, pending or threatened relating to the real property other
than the pending lifigation between tha Seller and the lender on the Property, The Buyes agd

Seller agree that the Sdfer shaf cause the Froperty be sold free and clear of any mortgages
or encuenbirance.’ l . ; .

B} The Sedler is not awareof any environmental contamination on the Property.

C} The Seller has not retleived any notce from any municipat or gevernmenal awthority or
agency having jisfictich over the Property advising of any defects in the construaion or
stars of rapair prior tothe date of closing, or advising that the use or aecupation thereof does
not comply with applictble by-laws, rasuictions, regulations and directives, then the Saller
shall forchwith in 2 gam:i and proper manner, ramedy such defact or non-compliance,

7. COSANOVA FAsmct;qs LTD. CHARGE

The Buyer acknowladges that there is a Charga reglstered against the Property {Instrument No.
AT3248954) In favour of Cosa Neva Fashlons Lid, et. =L with a refat=d Notice of Assignment of
Rents {Instrument No. A[3248955) (hereinafier she “Cosx Mova Insiruments”). The Seller
1
i

Buyer Initiai: Sellaﬂniﬁn@ _
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SCHEDULE “A"

BETWEEN: ~ The Midas lnvastment Corpuration

(che “Saller™)

The Comipercial Realty Group Lxd,
(the “Buyer”)

RE 205 Yangescreetin Toronta, Ontarla being of PIN; 210980085

9%

{: 3

‘epresencs o the Buyer Lllm an Qrder has been obtainad from the Superior Court of Ontarky

permitting a payment Inm' Cowrt of 2 specified amount of money, after, a further Order
discharging the Cos Ncwa‘ lnsruments from 1itle of the Property. 7:%
Wil s
For greater cerminty, it s}rall be tha Sellar’s nﬁgadon to cause the r of 1:ht= Cm Mova
Inshmmer;tsr oRn ;:Iosmg :;ﬁd tha Selfe 7 seli a:-lddr:’i'\e Buyer mmudrmé buy title mﬁ ~
nd clear of fu encub ces, S m i et G .
P;o&gg‘r};&mg_g "”"”‘E mﬁ 4 ""-fl‘(" ofed f}fya J"; 1‘?,-?’”«474&(( é [5’:‘: &~
MO DEVELOPMEN (197 YO MGE) INC. AGREEMENT 'hz RN P :‘-7%.// A m//
-II V.’:’kr""'ﬂd % Proex dw 7(
The Buyer aclawwledges at there 15 2 Temporary Easement Agreament reglsterad on title by redodiod
MOD Davelopments (197 iYonge) Inc, relating ta tha canstruction, underpinning and de back for tomeg /g. ,[-,v N
headjeining prepersy (to he south) which Is sec out In Instruments ATI757273 and AT3757274, .
Notwithstanding anything to the contrary, in this Agreement. the Buyer agroas 1o complete the C/"&
Agreement subject w0 whe berms set o i the Temporary Easement Agremment which shall not /
be discharged from tidej on Closing, The Seller will deliver 1o the Buyer any relavant ,f/ Z
dotumentation relating tojthe aforesald 2geeements as part of the Seller Deliveries, The Buyer ’

shall have uncl the Buyers Conditlon Date to satisfy irself with respect this permimad
encumbrance,

ASSIGNMENT

The Buyer shall have r.he right #o 2ssign thi¢ Agreament to a corporation to be formed or related
corporauon. on o before Closing upon wiitten notite w the Saller. The assignes must agres In
writing to ba baund by the{'cerms of this Agresment as if an original signatory hereto.

BUSIMESS DAY

Fer the purposes of this Agreement, Business Day shall-be defined as 3 day upon which the Land
Registry Offics for which tha Property I raglstered In is open.

NOTICES/AIPDRESS FOR SERVICE

All notices required under this agreement shall be addressed as follows:

!
For che Buycr: : g

The Cammercial Realty Grl;::up Led,
42 Yellingron Streex. Ease, Suice 100

" Toronto, Onaric, M5E | CF

Fac 4168644988 !

: . o
B 7
: Buyer Iniﬁah@ Selter Initia




BETVVEEN:

{the “Seller")

SCHEDULE “A»

Tive Midas investment Corporadan

The Commierclal Realey Group Lad,
(ﬁhe "3‘-_'3“‘1‘")

RE& 205 Yange Street fr

Toronto, Oncario baing of PIN: 210980085

I2.

Tel:  416-8641806:05
Actn - Clayton Smith, Preg

and 1o its solicitors:

For the Saller

Fax

ldeng

and tot

Tel

Asm:

a N Vo2 AR
' ftr’ﬁbﬂfﬁ" @@ o
COMPLETION DATE & REQUISITION DATE / %
Wrercaoy -
5 Lo =

The Completion Data ("Closing™) shall be the 5&%{6@?

iys after waiver of Buyer’s Condi

Financlng. The Requisition|Dace shall be the fifteenth {15%) day prior o Closing.

BROKERAGE

The pardes heraby ackacw

edge thar Avison Young Commarcial Real Estate Services, LP,

Brolcerage (the “Brokerage™) is acring as the hrokerage betwedn the parties in this transaction.
The partes agree that the Brokerage shall be compensared from the Vendor as agreed 10 the by

the Salier and Brokerage.
HSCREFPANCY

i

In the evene of any liscrtE?:&,

Agreement of Purchase and
"A" shall presail,

Ny or incopsistency berween the pre-printed pordons of the
Sale and this Schedule “A”, the tertns and conditions of this Schedula

s
Buyey Inﬁal@_ Seller lnﬁa% .




LA LU TV IE N,

SCHEDULE ~a>

BETWEEM:  The Midas fnvescment Corporation

(the “Seller")
}
The Ccmuie,rc!al Realey Group Lrd.
(the "Buyer")

RE 205 Yonge Street i Toropte. Oneario being of FliN: 210980085

T e N e n e

LEGAL DESCRIPTION

PT PARKLT 8 COM ¥ FTB TWP OF YORK PT 5 63R4643 TW
TORONTO SUBJECT TC AN EASEMENT Qv

PART 5 PLAN 83R-4643 I8 FAVOUR CF PARTS |, 2 & 2 PLAN 668

CATIT973; CITY O

ER PART 5 PLAN 63R-4643 IN EAVOUR OF
PARTS § & 7 ON PLAN 56R.[5B15 AS IN AT3757274 SUBECT TO-

‘AN EASEMENT OVER,

1585 AS IN AT3757274

SUBJECT TO AN EASEMENT OVER PART 5 FLAN 63R-4£43 IN FAVOUR OF PARTS 15,12,

19M 20, 21, 22, 23, 24, 32.[34, 35, 37, 38, 40,41, 53, 53, 57, 58, 59,

60, 61 & 62 ON'PLAN 66R.
27069 AS IN AT3757274 GITY OF TORONTQ

Buyer ln'ﬂial:@

P
Selter |nma@2

e r———




Attached is Exhibit C referred
to in the Affidavit of
THOMAS PATRICK FARRELL
sworn remotely before me

‘this 30 day of March, 2021

Mo

Mandana Niknejad




UNDERTAKING
The Midas Investment Corporation
AND TO: " The Law Office of Colina King-.

--:++.-Cosa Nova Fashions Lid,, B & M Handelman Investments Limited, Comfort
-~ Capital-Inc,, 593651 Ontario Ltd., E. Manson Investments Limited, Naime -
Holdings Ltd., Francie Storm, Barsky Investments Ltd., Stephen
~ Handelman, Rosewill Investment Corporation, Thomas Bock, The Bank of
- Nova Scotia Trust Company as Trustee for RRSP 494-02797-16/Cecile
Exlich and Canada Investment Corporation (the “Lender”)
- Mortgage Loan to The Midas Investment Corporation (the “Borrower™)
- on secunty of 205 Yonge Sireet, Toronto, Ontario {the “Property”)
- on secunty of 90 Eastern Avenue, Toronto, Ontario (the “Property”)

I hereby undertake to hold the sum of $200 000 00 111 my trust account pendmg the
earherof Lot e

1 Completlon of the. landlord’s work (attached as Sehedule A hereto) ‘at’ which time
- same will be paid to the Borrower or as the Borrower directs; or

2, Default under the loan at Wthh tn'ne same w1ll be pald to thé Lender and apphed to
any prmclpal outstandmg under the lean o

- 3. Upou d;;ecthn__ from )the;Leuder, it _may be released to the Borrower at any time.

g .'f‘Ng o
Dated this 1 . dayof 2013

. Per: ;
' Kimbﬁe Gabriel

 GARFIRLCE P

We the undersx gned hereby acklilgwledge the terms set out in the w1thm Undertakmg
Dated thls o T(’ day of Marel-2013.

THE_MIDAS INVESTMENT

CO%/T ON
&ame: ohn Kavanagh //
it ‘

“President
[ have authority to bind the corporation.

Fconvey\dacy\2677-282 M\Undenukﬁu ¢ huldhack.doc




| Court File No. CV-21-00656398-00CL

COSA NOVA FASHIONS LTD. ET AL vs. THE MIDAS INVESTMENT CORPORATION |

{Applicants) . (Respondent)
_ .. ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

(Proceedings commenced at Toronto)

RESPONDING RECORD OF THE MIDAS
INVESTMENT CORPORATION
(Application returnable April 6, 2021)

MAURICE J. NEIRINCK & ASSOCIATES
Barristers & Solicitors

20 Adelaide Street East

Suite 1100

Toronto, ON  MS5C 2T6

MAURICE J. NEIRINCK (14910B)
Tel: (416) 361-2400

Fax: (416) 361-1560

Email: mjn@mjnlaw.ca

Lawyers for the Respondent
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