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HEARING DIVISION
Citation: Law Society of Upper Canada v. Mehta, 2017 ONLSTH 15
Date: January 25, 2017
Tribunal File No.: LINT80/16

BETWEEN:
The Law Society of Upper Canada
Applicant
- and Rasik Behari Mehta
Respondent

Before:

Joanne St. Lewis (chair)
Gisèle Chrétien
Murray W. Chitra

Heard:

June 28, 2016, in Toronto, Ontario

Appearances:

Tanus Rutherford, for the Applicant
Respondent, self-represented

REASONS FOR DECISION ON A MOTION FOR INTERLOCUTORY SUSPENSION
[1]

Murray W. Chitra (for the panel):– The Law Society of Upper Canada (“Law
Society”) seeks the interlocutory suspension of Mr. Mehta’s licence to practise law.

[2]

This application is based on five suspicious real estate transactions, the alleged
mismanagement of trust funds in what is described as a possible ‘Ponzi’ scheme,
and failure to fully co-operate with the Law Society in investigations related to these
matters.

[3]

At the commencement of the hearing of this motion Mr. Mehta (the “Lawyer”)
requested an adjournment. After hearing submissions we denied the request.

[4]

Mr. Mehta then consented to the imposition of an order for the interim suspension
of his licence subject to certain considerations with respect to eight immediately
pending real estate closings.

[5]

For the reasons that follow, we imposed immediate restrictions on Mr. Mehta’s
licence to permit the scheduled closings to proceed, followed by an interlocutory
suspension commencing July 1, 2016.

BACKGROUND
[6]

The Lawyer was called to the bar in October of 2013. His practice has been
primarily in the area of real estate.

[7]

One of his clients is AM. He appears to be the controlling mind of a number of
corporations engaged in the business of buying and selling properties and
arranging mortgages. He has offices in the same building as Mr. Mehta.
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Summary:
MEHTA – Interlocutory suspensions – Adjournment requests – The Lawyer was under
investigation for five suspicious real estate transactions, the alleged mismanagement of
trust funds, and failure to fully co-operate with the Law Society in investigations related to
these matters – The Lawyer’s request for adjournment, made on the day of the scheduled
hearing, was dismissed, following which he consented to an interlocutory suspension order
subject to being able to complete eight immediately pending real estate closings – Alleged
misconduct was serious and if proven would warrant a lengthy suspension or revocation of
licence – Protection of the public could be achieved without causing harm to the clients
with immediately pending closings by allowing the Lawyer to complete the pending matters
only with the informed consent of the clients to his continuing to act – Interlocutory
suspension otherwise ordered, along with requirement to produce all information and
documentation previously requested by the Law Society.

In March of 2013 the Law Society commenced an investigation into the conduct of
another lawyer, Golnaz Vakili. She was alleged to have acted as the lawyer in a
series of fraudulent real estate transactions connected to AM, involving numerous
properties.

[9]

That same month, Ms. Vakili abandoned her practice and fled Canada. She was
charged with a number of criminal offences and is the subject of an outstanding
arrest warrant. Her passport has been cancelled.

[10]

AM was not charged. However, we are advised he is under investigation for fraud
involving properties in Toronto and has been charged with criminal offences with
respect to a property in Haileybury.

[11]

The Law Society was appointed trustee of Ms. Vakili’s practice on March 21, 2013.
Her licence to practise law was suspended on an interlocutory basis on May 1,
2013: Law Society of Upper Canada v. Vakili, 2013 ONLSHP 194.

[12]

Ms. Vakili’s licence to practise law was revoked on November 16, 2015. That
decision described her as having “participated in a massive fraud spree and
multiple dishonest acts involving 13 different properties over a two-year period”
resulting in losses to her clients of just under $14 million dollars: Law Society of
Upper Canada v. Vakili, 2015 ONLSTH 219 at para. 10.

[13]

This investigation into Ms. Vakili’s conduct brought Mr. Mehta and other lawyers to
the attention of the Law Society. Mr. Mehta began working for AM in November
2013, the month following his call to the bar.

[14]

The matters that are subject of this motion include AM’s file and others connected
to AM or his associates. It is asserted by the Law Society that four of the real
estate transactions involve questionable powers of sale with hallmarks of fraud
similar to those in the Vakili case.

[15]

The investigation into Mr. Mehta began in May of 2014. On May 12 a senior
investigator for the Law Society spoke to the Lawyer, advising him that he was
being investigated for acting in improper and possibly fraudulent real estate
transactions.

[16]

The Lawyer was directed to a lengthy feature article in the Toronto Star published
in April concerning AM and Ms. Vakili’s involvement in suspected fraudulent real
estate transactions. He was told of the trusteeship order concerning the latter and
referred to the text of the decision on her interlocutory suspension. He was told that
the Law Society was concerned that he was acting for AM or his associates and
companies.

[17]

Mr. Mehta continued to act for AM. Three of the real estate transactions before us
came to the attention of the Law Society as a result of complaints made in January
3
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[8]

[18]

The Law Society made several requests to Mr. Mehta for the production of client
files, trust records and banking documents. Initially he co-operated, but starting in
July of 2015 he took the position that the Law Society was not entitled to the
information requested. As a result, a misconduct application was initiated against
him for failure to co-operate. That hearing was scheduled for April 29, 2016.

[19]

Prior to the hearing, Discipline Counsel provided the Lawyer with a copy of a
decision concerning another lawyer, Jonathane Ricci. He was also being
investigated by the Law Society for involvement in a number of possibly fraudulent
real estate transactions connected to AM. He had refused to produce files and
records relating to these matters and was found to have committed professional
misconduct: Law Society of Upper Canada v. Ricci, 2016 ONLSTH 58.

[20]

Mr. Ricci was subsequently suspended for a period of one month and continuing
indefinitely until certain conditions were met: Law Society of Upper Canada v.
Ricci, 2016 ONLSTH 123. He remains suspended.

[21]

This appears to have prompted Mr. Mehta to produce some of the required
documents on the eve of the hearing. The application against the Lawyer was
withdrawn.

[22]

According to the Law Society, trust client ledgers produced by the Lawyer did not
appear to comply with By-Law 9. Together with the client files, they raised serious
concerns about the flow of trust monies. The Lawyer was advised on May 9, 2016
that he was the subject of a further investigation for failure to maintain proper
books and records.

[23]

A number of requests for documentation and representations remain outstanding.

[24]

On June 17, 2016 the Law Society filed a Notice of Motion seeking an interlocutory
order under s. 49.27 of the Law Society Act, R.S.O. 1990, c. L.8 (the “Act”) for the
suspension of Mr. Mehta’s licence.

[25]

The motion was scheduled before us on Tuesday, June 28, 2016.

ADJOURNMENT REQUEST
[26]

As the first order of business, the Lawyer requested an adjournment to an
unspecified date. Mr. Mehta provided a letter dated June 27, 2016 from a lawyer
stating that he had been retained by Mr. Mehta on this matter and was not
available today.

[27]

The letter also stated that Mr. Mehta had several clients with residential property
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and April of 2016. One of these transactions had not been concluded as of the date
of this motion.

[28]

The Law Society stated that this correspondence was received after 4:30 p.m., the
day before this scheduled hearing.

[29]

We were advised that none of the transactions in question involved power of sale
proceedings nor were they related to AM in anyway. Mr. Mehta indicated his
willingness to provide an undertaking to refrain from acting on any transaction
directly or indirectly related to AM.

[30]

Ms. Rutherford, on behalf of the Law Society, opposed this request. She stated that
this motion was a matter of urgency. Under Rule 21 of the Tribunal’s Rules of
Practice and Procedure, such motions may be brought on short notice.

[31]

Ms. Rutherford stated that the Lawyer had many warnings concerning his
involvement with AM. He continued to act for him. Further, he had been dragging
his feet in the production of records and had squandered many opportunities to
respond.

[32]

She stated that the evidence before us showed that the Lawyer was acting on
fraudulent transactions and mishandling trust funds. She submitted that this motion
raised serious issues of public safety. It was the Law Society’s position that
undertakings by the Lawyer would not resolve these concerns.

[33]

Interlocutory suspension motions deal with allegations of immediate serious
concern. That is clearly the case here. Such applications may be brought on three
days’ notice. Adjournments are not granted absent exceptional circumstances.

[34]

The matter before us was filed eleven days ago. This was sufficient time for Mr.
Mehta to retain counsel. He did not exercise his options under Rule 14 to seek an
adjournment earlier.

[35]

These matters are not new to Mr. Mehta. Indeed, he was scheduled for a
misconduct proceeding on key elements at the heart of this motion eight weeks
earlier. It was abandoned on the basis of commitments by the Lawyer that we are
advised have either not been fully satisfied or raise further concerns.

[36]

Given the timing of this request, the lack of evidence of active efforts to avoid an
adjournment, the absence of exceptional circumstances, the history of this
investigation, the nature of the allegations and the broader public interest, we
denied the motion for an adjournment.

5

2017 ONLSTH 15 (CanLII)

and mortgage transactions scheduled to close before July 1, 2016. In the event he
was suspended, these transactions would be at risk and deposits subject to
forfeiture.

[37]

When we reconvened to hear the motion, Mr. Mehta advised us that he was
consenting to the interim suspension of his licence. He acknowledged having made
mistakes, apologized for putting everyone in this situation and committed to make
things right.

[38]

Mr. Mehta stated that his main concern was that his clients who had closings
before the end of this month were not harmed.

[39]

Section 49.27 of the Act authorizes a panel to order an interlocutory suspension or
impose restrictions on a licensee. It must be read in conjunction with Rule 21.

[40]

Together these provisions make it clear that our role is to assess whether there are
reasonable grounds to believe that there is significant risk of harm to:


members of the public; or



the public interest in the administration of justice,

unless the licensee’s licence is suspended or restricted and that such suspension
or restriction is likely to reduce that risk. Our function is not to determine whether a
licensee has committed misconduct. That question is for any subsequent
professional misconduct hearing.
[41]

Reasonable grounds require more than mere suspicion, but less than the standard
in civil matters, i.e. proof on a balance of probabilities. It arises when there is an
objective basis for belief on compelling and credible information.

[42]

Cases that involve serious allegations about a lawyer’s integrity inevitably raise
issues with respect to the public interest in the administration of justice: Law
Society of Upper Canada v. Borkovich, 2015 ONLSTH 36 at para. 25.

[43]

A panel must consider any explanation offered by the licensee to determine
whether it heightens, reduces or alleviates any concerns raised by the evidence.
This is relevant to both the question of potential risk and the nature of any
interlocutory order: Law Society of Upper Canada v. Baksh, 2010 ONLSAP 18 at
para. 25.

[44]

The undisputed evidence presented to us provides reasonable grounds to believe
that there is a significant risk to the public and serious ongoing concerns with
respect to the Lawyer’s integrity. These concerns are not mitigated by any
explanation offered.

[45]

In highly abbreviated form the evidence can be described as follows.
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ANALYSIS

[46]

On January 9, 2014 the Lawyer acted on key aspects of a transfer between two
AM companies of the ownership of a group of condominiums under a power of sale
in a non-arm’s length transaction. The initial power of sale was filed in August of
2012 by Golnaz Vakili on behalf of an AM company holding an assignment of a first
mortgage. The purchaser (another AM company) was represented by Jonathane
Ricci.

[47]

It would appear that the power of sale was orchestrated to gain control of the
properties and defeat both the owner and second mortgagee. This seems to have
been accomplished by artificially deflating the sale price ($225,000 less than paid
two years before) and registering vendor take-back mortgages for the entire
purchase price to create the appearance that an AM company received no cash
that could be distributed to either the owner or second mortgagee.

[48]

Between February and April of 2014 the Lawyer acted on three transactions for
another property. This included two assignments and a power of sale. That
property was owned by an AM-related company and occupied by AM’s parents.

[49]

It would appear that these transactions were initiated to generate a non-arm’s
length sale to defeat two subordinate mortgages totaling $193,892. The total
surplus proceeds from the power of sale ($476,202) were used by the Lawyer to
purchase a third property for an AM nominee. No monies were directed to the other
mortgage holders.

[50]

In June of 2014 the Lawyer acted on a power of sale and the transfer of a charge
on a property owned by an AM company. The power of sale was initiated by
another AM company.

[51]

It is alleged this was for the purposes of defeating twelve subsequent
encumbrances. This appears to have been accomplished by inflating the discharge
amount and ensuring that any surplus was not paid to creditors.

[52]

The surplus ($232,570) was distributed by the Lawyer to various law firms and
individuals without any explanation or supporting documents. One of the individuals
receiving $7,000 was Mr. Mehta’s wife, who is also a lawyer.

[53]

The power of sale was subsequently ruled invalid: Stanbarr Services et al. v.
Metropolis Properties at al., 2015 ONSC 5249.

[54]

On September 1, 2015 the Lawyer registered a construction lien against a property
on behalf of an AM-related company. The address provided for the company is a
vacant lot.

[55]

The owner of the property had passed away a few months earlier. According to the

7
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Real Estate Transactions

[56]

The final transaction, in which the Lawyer is acting for an AM-related mortgagee, is
ongoing.

[57]

An earlier notice of sale alleged default on a first mortgage on a property in the
amount of $1,003,275. An AM-related company assumed assignment of the
mortgage.

[58]

On March 2, 2016 the owners sold the property for $1,880,000 (later reduced to
$1,750,000) with a closing date in April. On March 3, 2016 the Lawyer issued a
notice of possession. Locks were changed and tenants evicted.

[59]

On April 4, 2016 the Lawyer’s client listed the same property for sale for $160,000
less than the earlier sale price. A caution on title was filed by the owners and the
property relisted.

[60]

On April 6, 2016 Mr. Mehta delivered an undated discharge statement to the
owner’s lawyer purportedly increasing the amount of the defaulted first mortgage
by $356,000. This included $250,000 for “Protective Disbursements.”

[61]

The property remains unsold despite the fact that one of the two owners has stage
4 cancer.

‘Ponzi’ Scheme
[62]

Between March of 2015 and February of 2016, the Lawyer received $817,000 from
a mortgage investment corporation to be placed in qualified income producing
mortgages. The mortgages were to be administered by a company with
connections to AM and offices in the same building as both the Lawyer and AM.

[63]

The Lawyer was requested by the investment corporation to provide information on
its mortgages. He did not respond. Further, the corporation has been unable to find
any mortgages registered in its name.

[64]

A review by the Law Society of trust ledgers provided by the Lawyer confirmed that
the money was received and deposited. How and where it was dispersed is
unclear. For example, the Lawyer recorded nine payments totaling $449,162 to
“Investor/client.”

[65]

Some of the funds appear to have been used for improper purposes, e.g. $10,000
to a flying club and $1,000 to a school. Other monies were paid to directly to
companies or individuals associated with AM. The Lawyer’s books also show
transfers between the investment corporation’s trust ledgers and those of other

8

2017 ONLSTH 15 (CanLII)

deceased’s family and a city inspector no work had been done. It is alleged that the
lien is being used as leverage to obtain assignment of a first mortgage, possibly to
orchestrate a power of sale similar to previous transactions.

clients connected to AM.

[66]

The Lawyer has produced some, but not all, of the client files requested by the Law
Society.

[67]

The Lawyer has provided brief written representations with respect to only two
investigations. Information sought in relation to the other matters remain
outstanding.

[68]

The Lawyer has produced some but not all of the books and records requested by
the Law Society. They do not appear to comply with By-law 9.

[69]

The material provided to date raises concerns about:
a)

unexplained transfers between trust accounts;

b)

insufficient ledgers without cancelled cheques and deposit slips that would
allow for a determination of the sources and payees of trust funds;

c)

payments that appear to be made to parties unrelated to the transactions;
and,

d)

incomplete client files that do not provide information about the flow of trust
monies. In most cases there are no directions, trust ledger statements,
accounts or reporting letters.

[70]

Collectively, this evidence provides reasonable grounds for an ongoing pattern of
sophisticated organized fraud involving substantial sums. This appears to have
continued both in the face of clear warnings and ongoing Law Society
investigations. It appears to have adversely affected homeowners and investors. It
is the type of conduct that if established at a subsequent hearing would result in
either a lengthy suspension or revocation of licence.

[71]

The Lawyer stated that he did not fully appreciate the nature of the warnings
provided to him by the Law Society and did not believe that he was doing anything
wrong. He stated that he was following the lead of senior counsel with respect to
certain activities. He indicated that he now wished to co-operate with the Law
Society, find a solution and cease involvement in the disputed activities.

[72]

The latter is an admirable sentiment. However, prior history and a clear potential
for ongoing risk to the public suggest that this is a case that warrants an
interlocutory suspension. The risk of future harm must be addressed.

[73]

That being said, we do sympathize with the Lawyer’s clients who have immediate

9
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Failure to Co-operate

[74]

Accordingly, we are prepared to support a proposal for a short period of restriction
of the Lawyer’s licence limiting his practice to the conclusion of these matters.
These transactions are subject to each client being advised of the Lawyer’s
situation and the requirement of informed consent to his continued involvement.
Any transaction that proceeds with the Lawyer’s involvement will be reviewed by
the Law Society.

[75]

This is to be immediately followed by the interlocutory suspension of the Lawyer’s
licence.

ORDER
[76]

Given the above, we made the following Order:
1. The licence of the Lawyer is suspended on an interlocutory basis
effective July 1, 2016.
2. Until the suspension takes effect, the Lawyer is restricted to the
completion of the eight real estate closing transactions identified to
the Law Society (see attached).
a. The Lawyer shall expeditiously respond to all inquiries of the
Law Society related to the identified eight transactions.
b. The Lawyer shall produce both the bank statements for all
trust accounts and his Teraview activity report for June 2016
and the up-to-date client trust ledger, to the Law Society, by
July 4, 2016.
c. The Lawyer shall not act on any of the above eight
transactions absent the consent of all clients involved in the
transaction, by way of a signed Acknowledgement (see
attached).
d. The Acknowledgement shall be provided to all clients by 4:30
pm June 29, 2016.
e. The signed Acknowledgement(s) shall be provided to the
Law Society by July 4, 2016.

10
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pending closings and could face either substantial additional costs or the loss of
ownership of newly purchased homes if they lost their legal counsel due to an
immediate suspension.

4. The Lawyer shall abide by the terms and conditions of the Law
Society’s Guidelines For Lawyers Who Are Suspended or Who
Have Given an Undertaking Not to Practise.
5. This Order shall be in effect until the earliest of the following:
a. A panel varies or cancels the order on the consent of the
Law Society and the Lawyer prior to the hearing on the
merits of the proceeding to which the motion relates.
b. A panel varies or cancels the order on the basis of fresh
evidence or a material change in circumstances that is
brought by the Law Society or the Lawyer to the panel prior
to the hearing on the merits of the proceeding(s) to which the
motion relates.
c. The panel presiding at the hearing on the merits of
proceeding(s) to which the motion relates, prior to disposing
of the proceeding(s), varies or cancels the order.
d. The panel presiding at the hearing on the merits of the
proceeding to which the motion relates disposes of the
proceeding.
6. The costs of this motion shall be in the discretion of the panel that
varies or cancels this order or disposes of the merits of the
proceeding to which this motion relates.

11
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3. The Lawyer shall provide to the Law Society all outstanding
documents and information previously requested by the Law Society
with respect to any transactions under investigation by July 18, 2016
or satisfy the Law Society that all reasonable efforts have been
made to comply.

2016 ONLSTH 82 (CanLII)

LAW SOCIETY TRIBUNAL
HEARING DIVISION
Citation: Law Society of Upper Canada v. Silver, 2016 ONLSTH 82
Date: May 10, 2016
Tribunal File No.: LCN96/15

BETWEEN:
The Law Society of Upper Canada
Applicant
- and Norman Silver
Respondent

Before:

Susan E. Opler (chair)
Fred J.W. Bickford
Jan Richardson

Heard:

April 7, 2016, in Toronto, Ontario

Appearances:

Tanus Rutherford, for the Applicant
The Respondent, self-represented

REASONS FOR DECISION
INTRODUCTION
[1]

Susan E. Opler (for the panel):– We convened to consider an application by the
Law Society for a determination that Mr. Silver had engaged in professional
misconduct.

[2]

After considering the evidence and submissions before us, and for the Reasons set
out here, we:
(a)

found that professional misconduct had been established as set out in
some, but not all, of the particulars in the Amended Notice of Application
originally filed (the others having been withdrawn); and

(b)

granted Mr. Silver permission to surrender his licence to practise and
ordered that he pay costs to the Law Society.

PROCEDURAL HISTORY
[3]

I conducted three pre-hearing conferences in this matter. The parties agreed,
under Rule 22.10(2) of the Rules of Practice and Procedure, that I could sit on the
panel at the hearing of the merits.

2
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Summary:
SILVER – Mortgage Fraud – Findings and Penalty – Joint Submissions – Permission to
Surrender – The Lawyer was a sole practitioner in his seventies – In one real estate
transaction, he acted for both the mortgagor and mortgagee when there was likely a
conflict of interest – With respect to six other transactions, which were part of a large and
complex mortgage fraud scheme, he admitted that he acted when he ought to have known
that he was being used to facilitate dishonesty or fraud – In 2010, the Lawyer had received
a four-month suspension for failing to be honest and candid, acting in a conflict of interest
and failing to serve his client in relation to several mortgage transactions – In 2014, he was
suspended for six months for charging excessive fees and acting without integrity – The
Lawyer had practised law for 45 years and testified about health challenges that had
plagued him over the years and his decision that it was time for him to retire from the
practice of law – The parties jointly submitted that the Lawyer should be permitted to
surrender his licence – There were some mitigating factors, including that the misconduct
did not involve intentional dishonesty and that the Lawyer co-operated in the preparation of
an Agreed Statement of Facts – Revocation was not required – The parties’ joint
submission, that the Lawyer be permitted to surrender his licence, was reasonable – The
Lawyer was to pay costs of $2,500.

FINDINGS

[4]

The parties agreed on all the facts. Mr. Silver is in his seventies and was called to
the Bar in 1971. At all relevant times, he was a sole practitioner, with about half of
his practice comprising real estate. The allegations concerned his involvement in
seven real estate transactions between October 2007 and March 2013.

[5]

The first transaction involved an owner mortgaging the family home. The mortgage
was supposed to be collateral security for a loan to the husband’s business, but in
fact the husband was neither an officer nor director of the borrower. The Lawyer
acted for both the mortgagor and mortgagee when there was likely a conflict of
interest.

[6]

The other six transactions, unrelated to the first, all appear to have been part of a
large and complex mortgage fraud scheme orchestrated by Ara Missaghi and his
associates. Mr. Silver admits that he acted in all six, when he ought to have known
that he was being used to facilitate dishonesty or fraud. The suspicious features of
each are set out in the Agreed Statement of Facts filed at the hearing.

[7]

Mr. Silver admits that he ought to have suspected that these six transactions were
probably fraudulent.

The Law
Particular 1(c): Lawyer ought to have known he was facilitating fraud
[8]

Subule 2.02(5.0.1) of the Rules of Professional Conduct in effect until October 1,
2014 (the “Rules”) provided as follows:
A lawyer shall not act or do anything or omit to do anything in
circumstances where he or she ought to know that, by acting, doing the
thing or omitting to do the thing, he or she is being used by a client, by a
person associated with a client or by any other person to facilitate
dishonesty, fraud, crime or illegal conduct.

[9]

This subrule came into effect in April, 2012, but codified earlier jurisprudence.
Under both, in order to prove misconduct, the Law Society must establish on a
balance of probabilities both dishonesty or fraud by a client or others and that the
lawyer ought to have known of such dishonesty or fraud (as distinct from that s/he
actually knew).

Particular 2: Failure to verify the identity of corporate clients
[10]

By-Law 7.1 under the Law Society Act requires a lawyer to obtain information
about a client’s true identity in all circumstances, and to obtain documentary
3
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Agreed Facts

verification when dealing with funds.

[11]

Subrule 2.04(3) of the Rules prohibited a lawyer from acting in a matter where
there was or was likely to be a conflicting interest, in the absence of client consent
following adequate disclosure.

Particular 4: Failure to serve
[12]

Subrule 2.01(2) of the Rules required a lawyer to serve his client to the standard of
a competent lawyer.

Conclusion on Findings
[13]

The parties jointly submitted that the agreed facts supported a finding of
professional misconduct as set out in particulars 1(c), 2, 3 and 4 of the Amended
Notice of Application. We agreed and so found.

[14]

The Law Society withdrew the allegations in the other particulars in the Amended
Notice of Application.

PENALTY
Positions of the Parties
[15]

The parties jointly submitted that the appropriate penalty in this case was to permit
Mr. Silver to surrender his licence to practise law.

Mr. Silver’s Evidence
[16]

Mr. Silver addressed the panel. He reflected on his 45 years practising law, and
spoke about some health challenges that have plagued him over the years and
about his family. He expressed pride and satisfaction that he has been married for
45 years and has five grown children and 11 grandchildren. For reasons he
explained at the hearing, he has decided that it is time for him to retire from the
practice of law. Despite the findings of professional misconduct against him, he
hopes that his contribution to the profession over the years will be acknowledged.

Mr. Silver’s Discipline History
[17]

In 2010, Mr. Silver was found to have engaged in professional misconduct by
failing to be honest and candid, by acting in a conflict of interest and by failure to
serve his client in relation to several mortgage transactions in 2003 and 2004. A
suspension of his licence for eight months was reduced on appeal to four months.
He was also required to participate in practice reviews.
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Particular 3: Acting in a matter with a conflicting interest

[18]

In 2014, the Hearing Division found that Mr. Silver had engaged in professional
misconduct by charging excessive fees and acting without integrity, and his licence
was suspended for six months.

[19]

A hearing panel should accept a joint submission from the parties as to penalty
except in a case where it is outside the range that is reasonable in the
circumstances. In particular, where the parties jointly submit that permission to
surrender is the appropriate penalty, it should be accepted unless revocation is
required. (Law Society of Upper Canada v. Cooper, 2009 ONLSAP 7 at paras. 13
to 19; Law Society of Upper Canada v. Fitz Gibbon, 2015 ONLSTH 167 at paras. 3
and 4

Analysis
[20]

Although the Law Society withdrew its initial allegation that Mr. Silver knowingly
participated in mortgage fraud, the finding of professional misconduct here is
nonetheless serious. The mortgage fraud scheme with which Mr. Silver admits he
unknowingly became involved involved six transactions over three years, and
about $2 million in fraudulent mortgages. He admits that with over 30 years’
experience practising real estate law, he should have recognized the signs of
fraud, but says he failed to do so.

[21]

At least some of Mr. Silver’s previous misconduct relates to events that predate the
transactions at issue here. That fact is relevant to the concept of progressive
discipline, in that he shows that he did not learn to be more diligent. Absent the
joint submission, Mr. Silver would have been facing at least a very lengthy
suspension, given his discipline history. He wishes to retire from the practice
however, and joins the Law Society in submitting that he should be permitted to
surrender his licence.

[22]

Taking into account all the circumstances of this matter, we are not of the view that
revocation is required, and find that the penalty proposed in the joint submission is
reasonable. There are some mitigating features here including the fact that the
misconduct did not involve intentional dishonesty, Mr. Silver co-operated with the
Law Society in the preparation of an Agreed Statement of Facts and by admitting
his misconduct, thereby relieving the Law Society of the effort and expense of
proving it.

[23]

In McSween v. Law Society of Upper Canada, 2012 ONLSAP 3, the appeal panel
determined that permitting a licensee to surrender his licence was appropriate in a
case of unwitting participation in mortgate fraud involving 10 transactions. In that
case, unlike here, the licensee was inexperienced and had no discipline history, but
as noted there “Each of these cases spins on its own facts” (at para. 50). The Law
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The Law

Society also drew our attention to several other decisions where permission to
surrender was imposed in cases involving similar findings.

[24]

Based on the facts before us and a consideration of the relevant jurisprudence and
the public interest, we were satisfied that the joint submission is reasonable, and
therefore granted Mr. Silver permission to surrender his licence.

COSTS
[25]

The parties agreed on the issue of costs, and specifically that Mr. Silver should pay
costs to the Law Society in the amount of $2,500 within 18 months. We so
ordered.

NOTE
[26]

We commend both parties for their efforts in reaching a resolution of this matter.

ORDER
[27]

For the reasons set out above, we made the following Order on April 7, 2016:
1.

The Respondent is hereby granted permission to surrender to the Law
Society his licence to practise law in Ontario. If the Respondent does not
surrender his licence on or before May 6, 2016, the licence shall be revoked
effective May 7, 2016.

2.

The Respondent shall comply with the terms of the Law Society’s
Guidelines for Former Lawyers Whose Licences Have Been Revoked or
Who Have Been Permitted to Surrender Their Licences.

3.

The Respondent shall pay costs to the Law Society in the amount of $2,500
within 18 months of the date of this Order, failing which interest will accrue
at a rate of 2% per year thereafter.
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LAW SOCIETY TRIBUNAL
HEARING DIVISION
Citation: Law Society of Ontario v. Polisuk, 2018 ONLSTH 114
Date: August 16, 2018
Tribunal File No.: 17H-022

BETWEEN:
Law Society of Ontario
Applicant
- and Barry Mitchell Polisuk
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Before: Peter C. Wardle (chair), Sabita Maraj, Roger Yachetti
Heard: June 26, 2018, in Toronto, Ontario
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Tanus Rutherford, for the applicant
Chris Paliare and Lauren Pearce, for the respondent

REASONS FOR DECISION
OVERVIEW
[1]

Peter C. Wardle (for the panel):– This is an application by the Law Society for a
determination that the respondent, Barry Polisuk (the “Lawyer”), engaged in
professional misconduct in connection with two real estate transactions in which
he acted in November 2010 and January 2011.

[2]

With respect to the November 2010 transaction, the Lawyer is alleged to have
failed to disclose material facts to his lender client, acted in a conflict of interest,
abdicated professional responsibility and failed to supervise his staff, contrary to
subrules 2.04(3), 2.04(6.1), and 5.01(2) of the former Rules of Professional
Conduct.

[3]

With respect to the February 2011 transaction, the Lawyer is alleged to have
abdicated professional responsibility and failed to supervise his staff, contrary to
former subrule 5.01(2), and failed to exercise due diligence when discharging a
mortgage.

[4]

Prior to this hearing, I conducted a number of pre-hearing conferences with the
parties, who subsequently agreed that I could chair this hearing panel pursuant
to Rule 22.10(2) of the Rules of Practice and Procedure.

[5]

The Lawyer admits that he committed professional misconduct. The evidence at
the hearing consisted of an Agreed Statement of Facts, based on which we
concluded that the Lawyer had committed professional misconduct as alleged.

[6]

The parties made a joint submission, which we accepted, that the Lawyer
receive a one-month suspension as penalty and pay the Law Society costs of
$25,000.
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Summary:
POLISUK – Professional Misconduct – Findings and Penalty – Failing to Disclose
Material Facts to a Lender Client, Acting in a Conflict of Interest, Failing to Supervise
Staff and Failing to Exercise Due Diligence in Discharging a Mort gage – The Lawyer
entered an agreed statement of facts and admitted that he committed professional
misconduct as alleged in relation to two residential real estate transactions – Joint
submission for one-month suspension accepted as reasonable in the circumstances –
The misconduct involved significant sums of money and took place over a lengthy
period of time, but the Lawyer had a 30-year unblemished career, his actions were
inadvertent rather than intentional, and his admissions saved the need for a length y,
contested hearing.

THE FACTS

[7]

The Lawyer was called to the Bar in Ontario in 1988. He practises as a partner
at a Toronto law firm, Garfinkle Biderman LLP (the “Firm”), where he has
worked since 1995. The Lawyer has a busy practice in the areas of secured
lending, corporate commercial law, and commercial real estate. He rarely
handles residential real estate matters himself, and typically delegates those to
more junior lawyers at the Firm.

[8]

Ara Missaghi (“Missaghi”) had been a client of the Firm since 2007. He
orchestrated both transactions, and appears to have controlled various
corporate entities involved, including World Finance Corporation (“World
Finance”) and Metropolis Property Management Corporation (“Metropolis”).
1665449 Ontario Inc. (“166”) participated in both transactions. Caterina Petrilli
(“Petrilli”) was the sole officer and director of 166. Missaghi held himself out as
an agent for 166.

The Hillwood Transaction
[9]

In 2009 World Finance, Metropolis and others commenced an application
against the Bromberg Corporation (“Bromberg”) and certain other parties,
seeking a declaration that various instruments registered by the respondents
against various properties were invalid. One of the impugned instruments was a
discharge of a second mortgage held by World Finance against 48 Hillwood
Street (“Hillwood”). The discharge of the World Finance mortgage moved a third
mortgage held by Bromberg into second priority.

[10]

In May 2010 the respondents issued a counter-application, seeking a
declaration that the discharge of the World Finance mortgage on Hillwood was
valid, and alleging that Missaghi had persuaded them to advance funds on
several properties, including Hillwood, through fraudulent means. The counter application named the Firm as a counter-respondent, seeking an accounting of
funds advanced to the Firm. A partner of the Lawyer acted for the applicants
and some of the counter-respondents in the litigation, including Missaghi. The
Lawyer was not involved in the litigation (although he swore an affidavit at one
point) and appears to have had no recollection of it at the time of the
transactions described later in these reasons.

[11]

While the litigation described above was pending, World Finance applied for an
order requiring Royal Bank to assign its first mortgage on Hillwood to World
Finance or whoever it directed on payment of the amount outstanding. The
court granted the order and Royal Bank assigned its mortgage to 166 for
$460,451. The Lawyer’s partner acted for World Finance and 166 on the court
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Background

[12]

On November 5, 2010 the Lawyer electronically signed and registered two
instruments relating to Hillwood:
a. a transfer by way of power of sale from 166 to Artem and Tereza
Safarian (the “Safarians”) for $668,000; and
b. a charge for $615,628 in favour of Scotia Mortgage Corporation
(“Scotia”).

[13]

166 exercised the power of sale as assignee of the Royal Bank, which had
issued a notice of sale before the assignment. The effect of the power of sale
was to delete the Bromberg mortgage in the amount of $208,000 from title.

[14]

The Lawyer acted for the co-purchasers on the Hillwood transaction as well as
for the lender Scotia. The transaction was primarily handled by a senior real
estate clerk under his supervision. Missaghi referred the Safarians to the
Lawyer, remained involved throughout the transaction, and frequently facilitated
communications between the Lawyer’s clerk and the purchasers. He also
appears to have been in communication with 166 and its lawyer.

[15]

In the period leading up to the closing of this transaction, the Lawyer’s partner
wrote to World Finance, to the attention of Missaghi, enclosing unpaid accounts
relating to the court application for the Royal Bank assignment and a second
application to remove a certificate of pending litigation filed against Hillwood.
She asked Missaghi to have 166 direct the Lawyer to deduct from the sale
proceeds from the Hillwood transaction the amount required to satisfy the
accounts. The Lawyer was copied on this letter. Subsequently, the Lawyer ’s
clerk e-mailed Missaghi attaching a further account relating to work done by the
same partner for 166, seeking to have it paid from the closing proceeds.

[16]

Scotia required the Lawyer to obtain title insurance coverage from one of its
approved insurers. On or before October 28, 2010 a member of the Lawyer ’s
staff applied to First Canadian Title (“FCT”) for title insurance. FCT required a
copy of the re-direction re funds and other documents. On October 29, 2010,
following communications amongst the Lawyer’s clerk, Missaghi and 166’s
lawyer, 166’s lawyer faxed the Lawyer a re-direction directing that the net sale
proceeds be split between the vendor, 166, and a non-party, Metropolis.

[17]

The Lawyer’s staff faxed a copy of the re-direction to FCT, which denied title
insurance later that day. FCT recommended that the Lawyer advise his clients,
including the lender, that coverage had been denied. The clerk was later
advised by FCT that the direction to pay funds to a non-party was one of the
factors which led FCT to decline coverage. The clerk called Scotia to advise
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application and assignment. The effect of the assignment was to put 166 in first
priority, ahead of Bromberg.

[18]

After these events had taken place, 166’s lawyer then provided a second redirection directing that the entire net sale proceeds be released to 166. Several
days later another lawyer in the Firm applied to another title insurer for
insurance. This time the application was approved. A few days later, 166 ’s
lawyer provided a third re-direction, this time directing the Lawyer to release the
net sale proceeds to 166’s lawyer in trust instead of to 166. Missaghi then
advised the clerk that he would pick up “the cheque for the numbered company”
following closing.

[19]

In the transfer, the Lawyer and 166’s agent represented that there were no
encumbrances to be deleted. This was in fact an error, as the Bromberg
mortgage should have been deleted on the transfer. In 2012, the omission was
discovered and title was corrected by deleting the mortgage.

[20]

Subsequently, in 2015, the litigation between World Finance and the Bromberg
Corporation was resolved by the court on consent, on the basis that Missaghi
and World Finance pay Bromberg the sum of $474,935.

[21]

The Lawyer admits that the Firm was in a conflict of interest in connection with
the Hillwood transaction with respect to its clients the Safarians and Scotia in
these respects:
a. the Firm was named as a party to pending litigation relating to Hillwood;
b. the Firm had a financial interest in the transaction, as a result of the
Lawyer’s partner’s request that her accounts for legal services provided
to Missaghi and entities under his control be paid out of the sale
proceeds; and
c. the same lawyer’s spouse was the real estate agent on the transaction,
and was entitled to receive a share of the sale proceeds, a fact which
should have been known by the Lawyer.

[22]

The Lawyer also admits that the following facts could have been material to his
lender client Scotia but that he failed to disclose them in writing to Scotia:
a. the vendor’s lawyer originally directed the Lawyer to pay a large portion
of the net sale proceeds to a non-party;
b. the original title insurer, FCT, rejected the application for insurance;
c. there was pending litigation relating to the property;
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that the transaction would not close as scheduled, but did not advise Scotia that
title insurance had been denied. The Lawyer returned the mortgage funds to
Scotia by letter indicating that the transaction had not closed, but did not advise
Scotia that title insurance had been denied.

d. the Firm was named in the litigation;

f. the Lawyer’s partner sought to collect from the sale proceeds fees owing
by World Finance, 166 or both.
The Homewood Transaction
[23]

On January 24, 2011 the Lawyer electronically signed and registered a
discharge of a mortgage held by 166 for $320,000 against 129 Homewood
Avenue (“Homewood”). This discharge was fraudulently authorized by an
associate of Missaghi.

[24]

The 166 mortgage was a vendor take-back mortgage registered a few months
earlier in connection with a transfer under power of sale by 166 to Canadian
Land Corporation. The defaulting owner/mortgagor was the father of the
Safarians, the purchasers of Hillwood. The Lawyer did not act on the power of
sale, and claims to have been unaware of this information.

[25]

The file opening sheet at the Firm named World Finance, not 166, as the client
and Missaghi as the contact person. The Firm’s practice was to open new files
from Missaghi in this manner.

[26]

On January 21, 2011 the law clerk e-mailed a draft acknowledgement and
direction for the discharge to Missaghi for signature, and asked him to complete
the name and title of the party signing the document on behalf of 166. The
Lawyer was copied on this email.

[27]

The next day Missaghi provided the clerk with an address for service for 166.

[28]

On January 24, 2011 Missaghi delivered the executed closing documents to the
Lawyer’s office, including the acknowledgement and direction, a discharge
statement, and a direction re funds. The closing documents were signed by
Masoumeh Shaer-Valaei (“Shaer-Valaei”), ostensibly on behalf of 166, although
as outlined earlier Petrilli was the sole officer and director of that corporation.
The Lawyer failed to verify that Shaer-Valaei was an authorized signing officer,
nor ensure that his clerk did so. The Lawyer’s file for Hillwood contained
information that Petrilli was the sole officer of 166, although the Lawyer has no
recollection of this.

[29]

On January 24, 2011 the Lawyer received $332,789 from the lawyer for the new
mortgagee and deposited the funds into trust. The direction re funds signed by
Shaer-Valaei directed the Lawyer to pay all closing proceeds to a non-party,
Metropolis. From funds in trust from the closing, the Lawyer initially issued a
trust cheque payable to 166. Missaghi, who had arranged to pick up the cheque
representing the proceeds, returned the cheque, as it did not comply with the
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e. the real estate agent was the spouse of the Lawyer’s partner; and

[30]

The Lawyer acknowledges that he did not exercise due diligence with respect to
the Homewood transaction, and in particular, that he did not contact Shaer Valaei to:
a. verify that she was an authorized signing officer of 166 and had signed
the closing documents;
b. verify that Missaghi was acting as agent for 166 and the scope of his
authority;
c. ask why she was unwilling or unable to attend at the Lawyer ’s office to
sign closing documents; or
d. ask why she wanted the closing funds paid to Metropolis instead of 166.

FINDINGS OF PROFESSIONAL MISCONDUCT
[31]

On the basis of the admissions made in the Agreed Statement of Facts, we
determined that the Lawyer had committed professional misconduct as alleged,
namely:
a. that he had failed to disclose material facts to his lender client in
connection with the Hillwood transaction;
b. that he had acted in a conflict of interest with respect to that transaction;
c. that he had abdicated his professional responsibility and failed to
supervise his staff in both the Hillwood and Homewood transactions; and
d. that he had failed to exercise due diligence in connection with the
Homewood transaction.

PENALTY
[32]

As outlined earlier, the parties jointly submitted that the Lawyer receive a onemonth suspension.

[33]

As is well-established in the Tribunal’s jurisprudence, a joint submission on
penalty may only be rejected if it is truly unreasonable or unconscionable. In the
recent decision in Law Society of Upper Canada v. Archambault, 2017 ONLSTH
86, the Chair characterized the hearing panel’s role in reviewing a joint
submission as considering whether the proposed penalty is so unreasonable
that it would cause a reasonably informed person to believe that the proper
functioning of the Law Society’s professional discipline system had broken
down. We conclude that the penalty proposed here would not have that effect.
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direction. The Lawyer then issued a trust cheque for $300,000 to Metropolis and
transferred $30,000 to another client trust account in the name of World
Finance, which had not been named as a payee in the direction re funds.

The parties agree that the misconduct in this case was serious, and that it
potentially had serious impacts on several clients: Scotia in the Hillwood
transaction and 166 in the Homewood transaction. Significant sums were
involved. The misconduct took place over a significant period of time. It enabled
Missaghi to perpetrate fraudulent transactions, a matter of serious concern to all
those involved in the regulation of residential real estate.

[35]

At the same time, there are mitigating factors. The Lawyer has no discipline
history, and a long unblemished career. The Lawyer’s practice involved
primarily commercial real estate and corporate transactions; he left many of the
details of these residential transactions to his law clerk. He appears to have
been completely in the dark about the real purpose behind these transactions.
His misconduct arose out of his failure to supervise his staff or pay sufficient
attention to the details of this transaction, and was inadvertent rather than
intentional in nature.

[36]

Finally, and perhaps most importantly, the Lawyer’s admissions saved a
significant amount of hearing days in what would likely have been a lengthy
contested hearing, with a large amount of documentary evidence and testimony
from several experts.

COSTS
[37]

We also accepted the parties’ joint submission that the Lawyer pay the Law
Society’s costs in the amount of $25,000.

ORDER
[38]

For all of these reasons, we accepted the joint submission, which we consider
to be within a reasonable range of outcomes, given the Tribunal’s
jurisprudence. Accordingly, at the end of the hearing, we made the following
order:
a. The respondent’s licence shall be suspended for a period of one
month, effective August 1, 2018.
b. While suspended, the respondent shall comply with the Law
Society’s guidelines for lawyers who are suspended or who have given
an undertaking not to practise.
c. The Lawyer shall pay costs of $25,000 to the Law Society, on or
before August 27, 2018, failing which interest will accrue on any unpaid
balance at the rate of 3%.
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DATE HEARD: October 5, 2009

ENDORSEMENT
[1]
This is a motion by Peter Grant Sr. for an order, declaration or directions as appropriate
in connection with an agreement under which Mr. Grant purchased for US $20 million from
Grant Forest Products Inc. (“GFPI”) US $10 million worth of income tax refunds due from the
Canada Revenue Agency (“CRA”) to GFPI in each of 2008 and 2009. His purchase of these
expected tax refunds was to assist the cash flow of GFPI. He received the refund for 2008 but
has not been provided with the necessary transfer document from GFPI under the agreement in
order to receive the 2009 refund that is expected in the near future. He claims that GFPI is in
breach of its agreement in not providing him with the transfer document and that the expected
tax refund is to be received by GFPI in trust for him and is not an asset of GFPI.
[2]
The Toronto-Dominion Bank (“TD”) is the agent for the first lien lenders[1]. It opposes
the application on the grounds that while GFPI has admittedly broken the agreement with Mr.
Grant by not delivering to Mr. Grant a transfer document for the 2009 tax refund, to require the
transfer document to now be given would accord preferential treatment to Mr. Grant over other
creditors. TD claims that because the transfer has not been given, the tax refund when received
by GFPI will not be an asset received and held in trust for Mr. Grant but will be an asset of the
company.
[3]
In my view it is clear that Mr. Grant is entitled to the relief he seeks to protect his right
to the 2009 tax refund.
Background facts
[4]
The Grant family has been in the lumber business in Ontario for several generations,
going back to the 1880s. Mr. Grant founded the predecessor to GFPI in 1980, and took the
company into the oriented strand board ("OSB") market with the opening of the company's first
OSB mill in Englehart, Ontario in 1981. OSB is an alternative to plywood and is commonly
used in residential construction. The company grew to become one of the three largest OSB
producers in North America. Mr. Grant (and a Grant family trust known as Twin Lakes Trust)
are the ultimate shareholders of GFPI.
[5]
GFPI and the other applicants filed for and obtained protection under the CCAA by
Initial Order of this Court dated June 25, 2009. Ernst & Young Inc. was appointed as Monitor.
By order dated July 24, 2009, the initial stay was extended to October 15, 2009.
[6]
As GFPI's financial performance began to decline in the OSB market, and particularly
after GFPI and affiliates incurred significant bank debt to construct the two new South Carolina
OSB mills, Mr. Grant became directly involved in steps to assist GFPI's cash-flow. Apart from
not being paid his salary for some time and not receiving preferred dividends of $6 million
declared in 2006, and his retirement fund being under funded by $18 million, he has provided
cash to GFPI.
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[7]
In July 2004, Mr. Grant caused a company controlled by him to loan $40 million on an
unsecured basis to GFPI, and in October 2004 he caused that company to loan GFPI a further
$10 million, again on an unsecured basis. These amounts have not been repaid. On behalf of
that company, Mr. Grant signed postponement and subordination agreements subordinating
these loans to the first and second lien lenders.
[8]
In June 2008 Mr. Grant caused additional funds in the amount of $25 million to be
advanced to GFPI. This amount is recorded in GFPI's accounts as a capital contribution.
Tax Refund Agreement
[9]
As GFPI's financial performance declined in 2008, it was proposed that Mr. Grant assist
the company's cash-flow by purchasing a portion of certain Canadian and Ontario tax refunds
which GFPI expected to receive in 2008 and 2009.
[10] The terms of the first and second lien credit agreements permitted asset sales each year
by GFPI out of the ordinary course of business, without the consent of the lenders and without
the proceeds being paid to the lenders, on certain conditions, one being that the total amount
sold each year could not exceed US$10 million. As well, no security could be given by the
company. The tax refund agreement was carefully drawn so that it would comply with the
requirements of these credit agreements. Whether the lenders agreed to the terms of the
agreement is a matter of some debate, but it is clear that the lenders and their solicitors were
quite involved in its drafting. It is common ground that the tax refund complied with the credit
agreements and thus there was no need for the lien agents to canvass the lending syndicates for
any consent. Mr. Montgomery, a vice-president and director of TD, confirmed that on his crossexamination.
[11]
The concept was that Mr. Grant would pay US$20 million to GFPI in March 2008 to
purchase a portion of GFPI's 2008 and 2009 tax refunds, with the purchased portions of the tax
refunds amounting to US$10 million in each of 2008 and 2009. This would assist the company
with its immediate cash-flow but ensure that Mr. Grant would ultimately receive the purchased
portions when the 2008 and 2009 tax refunds were paid by the government. The agreement was
structured so that while the entire US $20 million was paid in 2008, no more than US $10
million of the tax refund asset was sold in 2008 and the balance sold was to be in 2009.
[12]
From Mr. Grant’s perspective, the agreement provided that once GFPI received the
2008 and 2009 tax refunds from the government, GFPI would be obliged to hold the portions of
the refunds which he had purchased in trust for him and then pay them out to him or as he
directed. Whether this trust arrangement was effected for the 2009 tax refund is the central issue
on this motion.
[13]
The tax refund agreement provided for the sale of the tax refunds in two tranches, the
first on March 31, 2008 and the second on January 2, 2009. It provided for the payment of the
entire purchase price on March 31, 2008, with the payment for the 2009 tax refund being by
way of deposit. The agreement provides:
Section 2.01

Agreement of Purchase and Sale
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Subject to the provisions of this Agreement, the Vendor hereby agrees to sell,
assign and transfer to the Purchaser, and the Purchaser hereby agrees to purchase
from the Vendor:
(a)

the Sold 2008 Refund on March 31, 2008; and

(b)

the Sold 2009 Refund on January 2, 2009

Section 3.02

Payment of Purchase Price

The Purchaser shall pay the purchase prices to the Vendor by certified cheque,
bank draft or wire transfer of immediately available funds to an account
specified by the Vendor as follows:
(a)

The Purchaser shall pay the 2008 Purchase Price to the Vendor on
March 31, 2008 at the 2008 Closing; and

(b)

The Purchaser shall pay the 2009 Purchase Price Deposit to the Vendor
on March 31, 2008 at the 2008 Closing.

[14] The agreement provides that Mr. Grant receives no interest in the 2009 tax refund until
the company delivered to him a transfer of the 2009 refund. It provided:
Section 5.02
Closing

No Interest of Purchaser in Sold 2009 Refund Until 2009

The parties agree, notwithstanding any other provision of this Agreement or any
other right or purported right of the Purchaser, that the Purchaser does not
acquire any right, title or interest in the Sold 2009 Refund, and the Vendor does
not sell, assign or transfer any right, title or interest in the Sold 2009 Refund
until the Vendor delivers to the Purchaser at the 2009 Closing, the transfer
referred to in Section 7.04(a).
Section 7.04

Deliveries or Payments on 2009 Closing by the Vendor

The Vendor shall deliver or pay to the Purchaser at the 2009 Closing, in form
and substance satisfactory to the Purchaser, acting reasonably:
(a)

a transfer by the Vendor to the Purchaser of the Sold 2009 Refund.

[15] The provision in section 5.02 that Mr. Grant was not to have any interest in the 2009 tax
refund until the company delivered the transfer to him on January 2, 2009 was to make clear
that the 2009 tax refund sale could not be considered a disposition in 2008 contrary to the lien
credit agreements. Such a provision was said by the TD solicitor who was dealing with the draft
agreement to be “critical”.
[16] The trust provisions that are relevant to this motion differentiate between the years 2008
and 2009. They provide:
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Sold 2008 Refund Held in Trust by Vendor

The Vendor shall hold in trust for the Purchaser, keep segregated from any other
funds, accounts or assets of the Vendor and pay to the Purchaser any amount of
the Sold 2008 Refund received by the Vendor after the completion of the 2008
Closing.
Section 5.06

Sold 2009 Refund Held in Trust by Vendor

The Vendor shall hold in trust for Purchaser, keep segregated from any other
funds, accounts or assets of the Vendor and pay to Purchaser any amount of the
Sold 2009 Refund received by the Vendor after the completion of the 2009
Closing.
[17]
It is to be noted that the trust for 2009 is to attach to the tax refund received by the
company from CRA “after the completion of the 2009 Closing”. The “2009 Closing” is
defined:
“2009 Closing” means the closing of the purchase and sale of the Sold 2009
Refund on January 2, 2009.
[18]
The agreement also provided that on each of the 2008 and 2009 closings, a partial
discharge of the security held by the first and second lien agents and a release of any interest
they may have in the sold refunds would be provided to Mr. Grant. This would appear to have
been a bootstrap measure to give Mr. Grant some comfort. If the tax refunds were to be
received by GFPI in trust for Mr. Grant, as was clearly the intent of the agreement, they would
not be assets of the company subject to the lenders security. Moreover, the lenders security
permitted these asset sales free of the security without the proceeds being paid to the lenders.
[19]
Thus scheme of the tax refund agreement was quite straightforward. On January 2,
2009 a transfer was to be delivered to Mr. Grant delivering him his interest in the 2009 tax
refund to be received by GFPI up to the amount of US $10 million. When the refund was
received by GFPI, it was to be received and held by GFPI in trust for him. It was not to be an
asset of GFPI or subject to the security of the company’s lenders.
[20] This scheme of the agreement was well-known by TD, the agent for the first and second
lien lenders as is evident from an internal TD credit memorandum prepared by Mr.
Montgomery on March 28, 2008, three days before the 2008 closing. That memorandum
included the following:
The capital will be injected in a manner that does not require any consents from
the lenders.
The proposed structure is summarized as follows:
i)
on [March 31/08] a related company outside our the restricted
group which we understand will be a holdco above our Borrower (the
“Purchaser”) will acquire US$20MM of the Borrower’s 2008 and 2009
tax refunds;
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ii)
on [March 31/08] the Borrower will receive US$20MM from the
Purchaser consisting of:
a)
US$10MM on the sale of a portion of the Borrower’s
2008 tax refunds received between Sept 1/08 – Dec 31/08;
b)
US$10MM deposit against the sale of a portion of the
Borrower’s 2009 tax refunds.
iii)
on Jan 2/09 the Borrower will sell $10MM of its 2009 tax refund
received between Sept 1/09 to Dec 31/09 to the Purchaser (consideration
coming from (ii) (b));
iv)
the Agent (1st and 2nd lien) will provide the Purchaser with a
partial discharge of its security with the respect to: (ii)(a) in March/08,
and (ii)(b) in Jan/09;
v)
the Purchaser will receive the proceeds of the monetized 2008 tax
refunds in late 2008, and the proceeds of the monetized 2009 tax refunds
in late 2009; the Borrower may direct CRA to pay the monetized 2008
and 2009 refunds directly to the Purchaser, or alternatively, to the extent
the Borrower receives the monetized tax refunds from CRA, the
Borrower will agree to hold in trust and segregate the proceeds of the
monetized refunds for the Purchaser.
[21]
While TD was not a party to the tax refund agreement, it is quite evident that it
understood that it would provide a partial discharge of its security in March 2008 and in
January 2009.
[22]
The argument now made on behalf of TD is that the 2009 closing has not taken place
because the company failed to deliver the transfer document it was required to deliver to Mr.
Grant on January 2, 2009 and therefore the tax refund once received will not be subject to a
trust in favour of Mr. Grant.
Post-agreement events
[23]
The 2008 Closing as defined in the tax refund agreement took place on March 31,
2008. At that time Mr. Grant paid to GFPI US$10 million to purchase the 2008 tax refund and
at the same time paid a further US$10 million to purchase the 2009 tax refund. The latter
amount was paid as a deposit under the section 3.02(b) of the agreement. GFPI had immediate
use and benefit of the US$20 million in funds paid to it. In exchange, Mr. Grant received a
transfer acknowledgment and partial discharges from the first and second lien agents in respect
of the 2008 refund. Mr. Montgomery of TD said on his cross-examination that the discharges
were freely given because the lenders were asked to give them, and that there was no need to
canvass the lending syndicates to do so.
[24]
Later in 2008, after GFPI received its 2008 tax refund from CRA, Mr. Grant. received
from GFPI approximately US$10 million in respect of his purchase of the 2008 tax refund.

https://www.canlii.org/en/on/onsc/doc/2009/2009canlii55379/2009canlii55379.html?autoc... 10/4/2018

CanLII - 2009 CanLII 55379 (ON SC)

Page 7 of 12

[25] The 2009 closing was to take place on January 2, 2009. However GFPI failed to deliver
the transfer required under s. 7.04(a). It is common ground that GFPI is in breach of its
agreement for failing to do so.
[26]
It is quite apparent from the evidence that it was the position of the lenders that
influenced the company to take the position that it did, and that the company felt it was between
a rock and a hard place. GFPI was running into financial problems and anticipated being in
default of its borrowing covenants by the end of the first fiscal quarter for 2009. There is some
evidence in an e-mail sent by Mr. Peter Lynch of GFPI to Mr. Grant’s solicitors and others, (i)
that TD, which was the agent at the time for both the first and second lien lenders, advised that
it would not provide discharges of their security without the consent of the requisite number of
lenders in each syndicate, which was different from the position taken by TD regarding the
2008 tax refund that the consent of the members of lending syndicate was not required, and (ii)
that TD indicated to Mr. Lynch that it would not be supportive of the request for a discharge of
its security.
[27]
Mr. Montgomery on his cross-examination made it clear that the position of TD was
that in order that GFPI would have the support of TD in a restructuring, the US$10 million
should not be paid to Mr. Grant. He said on his cross-examination:
“A.
I do know from Bill [O’Connor, a V-P at TD] that this -- that this would
have been our position.
Q.
What did Bill tell you in this regard?
A.
That as -- you know, in order to -- in order to continue to support the
company and, you know, put a structure in place that would allow it to continue
to operate, that the lenders would look for the 10 million to remain in the
company -Q.
Okay.
A.
-- in order to induce the lenders to continue to fund, or to continue to
forebear, I guess, or continue to re -- to restructure the credit facilities to allow it
to continue to operate.”
[28]
When Mr. Montgomery was involved in the drafting of a term sheet for a proposed
refinancing of GFPI he made sure that there was included in the term sheet a negative covenant
that the 2009 tax refund not be paid to Mr. Grant. He stated in an internal e-mail at TD "if we
restructure we would want to make sure that shareholders do not take payment on this
"deposit". Mr. Grant never agreed to this.
[29] On June 19, 2009 Mr. Grant’s solicitors wrote to GFPI demanding that GFPI deliver the
transfer document required for the 2009 tax refund no later than 5:00 p.m. on June 22, 2009.
The letter further demanded that the partial discharges and releases from the first and second
lien agents be sought by GFPI from the lenders and provided to Mr. Grant no later than 5:00
p.m. on June 22, 2009. The letter stated that if these discharges and releases from the first and
second lien agents were not provided, Mr. Grant might waive these conditions that were
inserted in the agreement for his benefit. Section 6.03 of the agreement provided that
conditions in favour of Mr. Grant could be waived by him in his sole discretion. The obvious
reason for the urgency of the letter and for the demand that these documents be delivered by
June 22, 2009 was that it was known that GFPI was about to file for protection under the
CCAA, which protection was obtained in the Initial Order made on June 25, 2009.
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Issues
[30] TD takes the position that under section 5.02 of the tax refund agreement, Mr. Grant did
not acquire any right or interest in the 2009 tax refund as that section provided he would not
receive such a right until GFPI delivered a transfer document to Mr. Grant at the 2009 closing
that was to take place on January 2, 2009. As that transfer was not delivered, the position of
TD is that Mr. Grant therefore has not acquired any interest in the 2009 tax refund.
[31]
Further, TD takes the position that the trust provision requiring GFPI to hold the 2009
tax refund in trust once received from CRA has not come into force because that section
provides for such a trust for a 2009 tax refund that is received after the completion of the 2009
closing. TD asserts that because the 2009 closing did not take place as there was no delivery of
a transfer from GFPI to Mr. Grant, the trust provision does not yet arise. It is common ground
that the 2009 tax refund to come from CRA has not yet been received by GFPI.
[32] The position of Mr. Grant is that GFPI has a trust obligation to hold the 2009 tax refund
in trust for Mr. Grant and that it cannot rely upon its own failure to deliver a transfer document
to Mr. Grant on January 2, 2009 to argue otherwise. Mr. Grant relies upon the equitable
doctrine that equity considers done what ought to be done.
[33] Mr. Grant further contends that it is open to a court to now compel GFPI to deliver the
transfer document that was to have been delivered on January 2, 2009, thus giving Mr. Grant
his right to the 2009 tax refund under section 5.02. He takes the position that delivery of the
transfer now by GFPI would mean that once the 2009 tax refund is received from CRA, it will
be impressed with a trust in his favour. TD takes the position that making an order requiring
GFPI to now deliver a transfer to Mr. Grant would amount to a preference in favour of Mr.
Grant over other creditors of GFPI.
Analysis
[34] There is no question but that GFPI has breached its obligation to deliver the transfer to
Mr. Grant on January 2, 2009. It is also clear that while TD understood at the outset that the
2009 tax refund when received by the company would be held in trust for Mr. Grant and that
TD would provide a discharge of its security at that time, TD has made clear that it will not
deliver any discharge of its security. The fact that TD contends that it was not asked by GFPI
to deliver a discharge of its security is, in my view, neither here nor there. It was made quite
clear by TD to GFPI that if there was to be a restructuring, the US $10 million should stay in
the company.
[35]

The issue is what right Mr. Grant has, if any, to receive the 2009 tax refund.

[36]
There was no condition in the tax refund agreement that was required to be fulfilled
before the transfer was to be delivered to Mr. Grant on January 2, 2009, nor any test or
judgment call of any kind to be made by GFPI. The only purpose in having half of the US $20
million tax refund being purchased by Mr. Grant to be a purchase in 2009 was to stay onside
the lending agreements which permitted only US $10 million in assets to be sold in any year out
of the ordinary course of business. The 2009 closing to take place on January 2, 2009 was thus
a technical, albeit important, provision that was to be automatically carried out by GFPI. Nor
was the obligation of GFPI to deliver the transfer in any way conditional on the lenders
providing a release of their security.
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[37]
It would be completely inequitable, in my view, for GFPI to take advantage of its own
breach in failing to deliver the transfer to Mr. Grant and then contend that because of that
failure, its requirement to hold the funds received from CRA in trust under s. 5.02 does not arise
because the 2009 closing has not taken place, i.e., for GFPI to contend that as it is only funds
received from CRA “after the completion of the 2009 Closing” that are to be held in trust, and
if the funds are received before the closing has taken place they are not subject to the trust in
favour of Mr. Grant. That was not at all the intent of the agreement. GFPI does not argue this,
as it takes no position on the motion by Mr. Grant. TD however does. Mr. McElcheran said in
argument that TD is taking this position on behalf of GFPI.
[38] In my view, the principle that equity considers done what ought to be done is applicable
and the transfer by GFPI of the 2009 tax refund to Mr. Grant that was to occur on January 2,
2009 is to be treated as if it did take place.
[39]
The principle is well known and of some antiquity. It was explained in Bliss v. Doyle
(1983), 1983 CanLII 1639 (ON SC), 44 O.R. (2d) 129 by Krever J. (as he then was) by the
following:
In Snell's Principles of Equity, 27th ed. (1973), one finds the following
explanation of the maxim at p. 40:
This maxim has its most frequent application in the case of contracts.
Equity treats a contract to do a thing as if the thing were already done,
though only in favour of persons entitled to enforce the contract
specifically and not in favour of volunteers. Agreements for value are
thus often treated as if they had been performed at the time when they
ought to have been performed, with the same consequences as if they had
then been completely performed. For example, a person who enters into
possession of land under a specifically enforceable agreement for a lease
is regarded in any court which has jurisdiction to enforce the agreement
as being in the same position as between himself and the other party to
the agreement as if the lease had actually been granted to him.
Other examples of the maxim will be found in the enforcement of an
imperfect trust made for value, the qualified trust for a purchaser imposed
by equity upon the vendor, the rule in Howe v. Earl of Dartmouth, and
the doctrine of conversion.
[40]
The maxim was applied in Wood v. Guarantee Co. of North America (1975), 1975
CanLII 741 (ON SC), 10 O.R. (2d) 661. In that case an insurer failed to issue a policy that its
agent had committed it to issue. The insurer sought to avoid an obligation under the Judicature
Act to pay interest by way of damages on an insurance policy by contending that the policy had
not been issued. Southey J. rejected the argument and stated:
The present action is not an action on a policy of insurance, because no policy
was in fact issued by the insurer. The insurer, however, was under an obligation
to issue a policy of insurance in accordance with the agreement made with the
plaintiff and it would be a strange result, indeed, if the insurer could avoid
liability for interest in the nature of damages under the Judicature Act because of
its failure to issue a policy. The plaintiff could have sued for specific
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performance of the contract of insurance and thereby forced the Guarantee
Company to issue a policy. I think I am entitled under s. 18(1) of the Judicature
Act to apply the equitable principle that equity looks on that as done which
ought to be done (14 Hals., 3rd ed., p. 532), and proceed in this case as though a
policy had been issued.
[41] It was contended on behalf of TD that to apply this equitable maxim flies in the face of
s. 5.02 of the tax refund agreement that provides that Mr. Grant obtains no interest in the 2009
tax refund before the vendor delivers the transfer at the closing on January 2, 2009 and, that as
the transfer was not delivered, it would be effectively re-writing the agreement to provide for it
now. I do not agree. The application of the maxim does not mean that Mr. Grant will have
received his interest in the second half of the tax refund in 2008. The application of the maxim
results in the court proceeding as if the transfer took place on January 2, 2009, which is what
the agreement contemplated.
[42]
As the transfer is thus taken to have occurred on January 2, 2009, the trust obligation
imposed on GFPI under s. 5.06 of the agreement is effective and requires GFPI to hold for Mr.
Grant US $10 million of the tax refund for 2009 when it is received from CRA. Moreover,
under s. 5.04 of agreement, Mr. Grant is entitled to direct the CRA to deliver that amount to
him rather than to GFPI. S. 5.04 provides in part:
Either party may, after the delivery to the Purchaser of the transfer of the Sold
2009 Refund referred to in Section 7.04(a), direct CRA, the Finance Minister
and any other appropriate person to pay the Sold 2009 Refund to the Purchaser.
[43]
I do not think that the lack of discharges from TD of the first and second lien lenders
affects the substance of the rights of Mr. Grant to the 2009 tax refund. The obligation in the tax
refund agreement to deliver the discharges on the 2009 closing was that of GFPI, and thus GFPI
was required under the agreement to do what was necessary to acquire those discharges from
TD. Under s. 5.02 of the agreement, Mr. Grant was to acquire his title or ownership to the 2009
tax refund on January 2, 2009 solely by the transfer being delivered to him. The failure of GFPI
to obtain the discharges from TD could not affect that delivery of title from GFPI to Mr. Grant.
At most, if the lenders had security over the 2009 tax refund, it would mean that Mr. Grant’s
ownership of that asset was subject to the lenders’ security. I do not see how the failure of GFPI
to obtain discharges from the lenders for delivery to Mr. Grant could affect the trust provision
in s. 5.06. It would amount to GFPI taking advantage of its own breach of agreement to argue
there was no closing because it did not provide the discharges from the lenders to Mr. Grant.[2]
[44] In my view, and I so find, as the transfer from GFPI to Mr. Grant is deemed at equity to
have been delivered on January 2, 2009, the trust provisions of s. 5.06 mean that if the tax
refund due to Mr. Grant is received by GFPI, it is to be held in trust for him and the first and
second lien lenders do not have any security over it.
[45]
I do not agree with the assertion by TD that to now order GFPI to deliver a transfer of
the 2009 tax refund would amount to a preference in favour of Mr. Grant. It would not be
providing Mr. Grant as an unsecured creditor with a payment from the company’s assets ahead
of other creditors. Rather it would be effecting delivery to him of an asset belong to him. It is
not the company’s asset.
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[46]
Moreover, while Mr. McElcheran contends that the tax recovery is not something that
TD is asking for itself, but something TD is asking for GFPI, and that TD as agent for the first
lien lenders is not trying to scoop the tax refund, this appears inconsistent with the position
taken by TD in August of this year on the motion regarding the validity of the KERP payment
for Mr. Lynch, which TD supported. TD relied on marketing information provided by the
Monitor and Mr. Stephen to the Court on a confidential basis that the secured creditors will
likely incur substantial shortfalls and that there likely will be no recovery for the unsecured
creditors. If that is the case, the result of TD being successful in its position on this motion
would be a benefit to its position as agent for the first lien lenders.[3] This would be quite
inconsistent with the lending agreements which expressly permitted the sale of these tax
refunds free of the security of the lenders.
[47] Whether the result in favour of Mr. Grant is by reason of the application of the equitable
maxim that equity considers done what ought to be done or by reason of an order that GFPI
now deliver a transfer to Mr. Grant, in substance the result would be the same. I do not think
that the equities of the situation should be affected by the form of the relief granted. If
requested, I would order the transfer to Mr. Grant by GFPI to be now made under s. 5.02 of the
agreement, but I do not see the need for that to be done.
Conclusion
[48]

I declare:
(a) The transfer to Mr. Grant of the 2009 tax refund due to him under s. 5.02 of the tax
refund agreement has in equity taken place as of January 2, 2009 and that Mr. Grant has
acquired full right, title and interest in the tax refund as of that date. Mr. Grant is entitled if
he wishes to receive a transfer document from GFPI under s. 5.02 effective January 2,
2009.
(b) Mr. Grant is also entitled if he wishes to direct CRA, the Finance Minister or any other
appropriate person under s. 5.04 of the tax refund agreement to pay the tax refund due to
him directly to him.
(c) If the 2009 tax refund due Mr. Grant is received by GFPI, it will be received by GFPI
in trust for Mr. Grant and GFPI shall be obliged to forthwith pay it to Mr. Grant.

[49]
Mr. Grant is entitled to his costs from TD. If not agreed, brief submissions in writing
with a draft bill of costs may be made on his behalf within 10 days and TD shall have 10 days
to reply.
___________________________
NEWBOULD J.
DATE:

October 13, 2009

[1] At all material times, TD was the agent for both the first and second lien lenders. Now it is the agent only for
the first lien lenders. The second lien lenders have not appeared on this motion or taken any position on it.
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[2] TD does not argue that the lack of discharges from the first and second lien holders prevents the trust
provisions of s. 5.06 from being applicable. It relies on the failure of GFPI to deliver the transfer on January 2,
2009 for its contention that the 2009 closing did not take place.
[3] The fourth report of the Monitor dated October 8, 2009 contains a cash flow projection from September 28,
2009 to December 6, 2009 which the Monitor states indicates that the applicants will have sufficient liquidity to
sustain ordinary course operations during the projection period. This statement projects US 14,444 million being
received as a corporate tax refund in the week ending December 6, 2009 and US $10 million of that being
transferred to an escrow in accordance with my interim ruling at the conclusion of the argument on this motion.
That is, the refund due to Mr. Grant is not necessary for the applicants’ cash flow for the period, at the end of
which the projected cash position of the applicants will be a positive US $26,491 million.

By
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In the Matter of a Plan of Compromise or Arrangement of
Grant Forest Products Inc. et al.
[Indexed as: Grant Forest Products Inc. (Re)]
101 O.R. (3d) 383
2010 ONCA 355
Court of Appeal for Ontario,
O'Connor A.C.J.O., Doherty and Goudge JJ.A.
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Equity -- Remedies -- Declaration -- Respondent entering into agreement with company
pursuant to which he advanced funds to purchase income tax refunds due to company in 2008
and 2009 -- Agreement providing that respondent acquired no right, title or interest in 2009
refund until company delivered transfer to him on January 2, 2009 -- Company not doing so
and subsequently receiving protection under Companies' Creditors Arrangement Act -Respondent moving successfully for declaration that, in equity, transfer had taken place as of
January 2, 2009 and that he acquired full right, title and interest in refund -- Motion judge not
erring in applying maxim that equity considers done what ought to be done.
The respondent was the chief executive officer and controlling shareholder of GFPI. He and
GFPI entered into a Tax Refund Agreement pursuant to which the respondent advanced funds
to GFPI to purchase income tax refunds due to GFPI in 2008 and 2009. Under the agreement,
the respondent acquired no right, title or interest in the 2009 tax refund until GFPI delivered a
transfer to him on January 2, 2009. GFPI failed to deliver the transfer. It subsequently sought
and received protection under the Companies' Creditors Arrangement Act, R.S.C. 1985, c.
C-36. The respondent moved successfully for a declaration that, in equity, the transfer had
taken place as of January 2, 2009 and that he acquired full right, title and interest in the 2009
tax refund as of that date. The appellant appealed.
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Held, the appeal should be dismissed.
The motion judge did not err in applying the principle that equity considers done what ought to
be done. That maxim may be applied if (i) the contract, properly interpreted, imposes an
obligation on a contracting party to do something that it had not done; (ii) the contract is one
that can be specifically enforced; and (iii) the maxim is invoked not by a stranger, but by a
party who would be entitled to specifically enforce the contract. All of those criteria were met
in this case. The application of the equitable maxim did not remake the parties' contract for
them. Rather, it served to cure GFPI's breach of its obligation to deliver the transfer; it
[page384] was the contract itself that accorded the respondent the interest in the refund. The
application of the maxim did not give the respondent full recovery of an unsecured claim
against GFPI at the expense of the company's secured creditors. The respondent's claim was not
for money damages; it was for a beneficial interest in the 2009 tax refund -- on e that the Tax
Refund Agreement provided to him and that GFPI's breach denied.
APPEAL from the order of Newbould J., 2009 CanLII 55379 (ON SC), [2009] O.J. No. 4223,
58 C.B.R. (5th) 127 (S.C.J.) granting a declaration with respect to interest in the tax refund.
Cases referred to De Beers Consolidated Mines Ltd. v. British South Africa Co., [1912] A.C. 52
(H.L.) Statutes referred to Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 95 [as am.]
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 [as am.] Authorities referred to
Martin, Jill E., Hanbury and Martin: Modern Equity, 16th ed. (London: Sweet & Maxwell,
2001) McGhee, John, Snell's Equity, 31st ed. (London: Sweet & Maxwell, 2005)
Geoff R. Hall, for appellant Toronto-Dominion Bank.
Sean Dunphy and Kathy Mah, for monitor Ernst and Young.
Richard B. Swan, for respondent Peter J. Grant Sr.
D. Dowdall, for respondents Grant Forest Products Inc., Grant
Alberta Inc., Grant Forest Products Sales Inc. and Grant U.S.
Holdings GP.
The judgment of the court was delivered by
[1] GOUDGE J.A.: -- The respondent, Peter J. Grant Sr., is the chief executive officer and
controlling shareholder of Grant Forest Products Inc. ("GFPI"). Pursuant to an agreement
between the respondent and GFPI (the "Tax Refund Agreement"), the company was required to
deliver a "transfer" document to Mr. Grant on January 2, 2009, which entitled him to the tax
refund due to the company in 2009.
[2] In breach of the Tax Refund Agreement, GFPI failed to deliver this transfer. On June 25,
2009, the company sought and received protection under the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"), as amended.
[3] Mr. Grant moved successfully for a declaration that, in equity, the transfer has taken place
as of January 2, 2009 and, as a consequence, he acquired full right, title and interest in the 2009
tax refund as of that date. The motion judge reached this [page385] conclusion by applying the
principle that equity considers done what ought to be done.
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[4] The question in this appeal is whether the motion judge was correct to apply the maxim or
whether by doing so he effectively rewrote the contract between the parties. For the reasons that
follow, which closely parallel those of the motion judge, I conclude that he was correct and that
the appeal must be dismissed. The Facts
[5] GFPI is in the lumber business. The respondent started the business in 1980, but by the midpoint of the present decade GFPI's financial health had declined to the point that the respondent
began to advance the company funds in several different ways.
[6] One of these ways was the Tax Refund Agreement. It took effect on March 31, 2008, and
provided that the respondent would pay US$20 million to GFPI in March 2008 to purchase
US$10 million worth of income tax refunds due to GFPI in each of 2008 and 2009. The
contract was carefully structured to comply with GFPI's credit agreements, which set out that
the total amount of assets sold in a given year could not exceed US$10 million. Thus, while the
company immediately acquired the US$20 million paid by the respondent, he acquired no right,
title or interest in the 2009 tax refund until GFPI delivered the transfer to him at the 2009
closing -- defined in the Agreement as "the closing of the purchase and sale of the Sold 2009
Refund on January 2, 2009". The relevant provisions of the Agreement are as follows:
Section 5.02 No Interest of Purchaser in Sold 2009 Refund Until 2009 Closing
The parties agree, notwithstanding any other provision of this Agreement or any other
right or purported right of the Purchaser, that the Purchaser does not acquire any right, title
or interest in the Sold 2009 Refund, and the Vendor does not sell, assign or transfer any
right, title or interest in the Sold 2009 Refund until the Vendor delivers to the Purchaser at
the 2009 Closing, the transfer referred to in Section 7.04(a)
Section 7.04 Deliveries or Payments on 2009 Closing by the Vendor
The Vendor shall deliver or pay to the Purchase at the 2009 Closing, in form and substance
satisfactory to the Purchaser, acting reasonably:
(a) a transfer by the Vendor to the Purchaser of the Sold 2009 Refund.
[7] The Agreement also required GFPI to hold in trust for the respondent the 2009 tax refund
that he purchased, once the company received it, after the 2009 closing: [page386]
Section 5.06 Sold 2009 Refund Held in Trust by Vendor
The Vendor shall hold in trust for Purchaser, keep segregated from any other funds,
accounts or assets of the Vendor and pay to the Purchaser any amount of the Sold 2009
Refund received by the Vendor after the completion of the 2009 Closing.
[8] On January 2, 2009, GFPI failed to deliver the transfer to the respondent as required by s.
7.04(a) of the Agreement. It acknowledges that it is in breach of the Agreement for failing to do
so. It had still not done so by June 19, 2009, when the respondent, anticipating the company's
filing under the CCAA, demanded that GFPI deliver the required transfer document no later
than June 22, 2009. Once again, the company did not do so, and on June 25, 2009 it sought and
obtained protection under the CCAA. The respondent's motion ensued. The Decision Appealed
From
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[9] The respondent sought an order that he had purchased and was entitled to receive from
GFPI the transfer, as defined in the Tax Refund Agreement. GFPI took no position on the
motion. The appellant opposed the motion, arguing (as it does in this court) that the Tax Refund
Agreement provides the respondent no interest in the 2009 tax refund before GFPI delivers the
transfer at the closing on January 2, 2009. Since that transfer was not delivered, the appellant's
position was that the court would be rewriting the clear agreement of the parties by providing
for it now.
[10] The appellant is the agent for a syndicate of banks who constitute the senior secured
lenders to GFPI. The motion judge found that these lenders and their solicitors were quite
involved in the drafting of the Tax Refund Agreement. He also found that it was the position of
these lenders in 2009 that influenced GFPI to decline to deliver to the appellant on January 2,
2009 the transfer that the Agreement required. In order for GFPI to have the support of these
lenders in the restructuring that was required, they sought to have the US$10 million refund in
2009 retained in the company and not paid to the respondent. In this court, the appellant does
not challenge these findings of fact.
[11] In these circumstances, the motion judge found that it would be inequitable and contrary to
the intent of the Tax Refund Agreement for GFPI to contend that, because of its own breach in
failing to deliver the transfer to the respondent -- that is, in causing the 2009 closing not to take
place -- its requirement to hold the 2009 tax refund in trust for him does not arise. The motion
judge held that the principle that equity considers done what ought to be done is applicable, and
the transfer that [page387] was to occur on January 2, 2009 must be treated as if it took place.
He concluded as follows [at paras. 44-45]:
In my view, and I so find, as the transfer from GFPI to Mr. Grant is deemed at equity to have
been delivered on January 2, 2009, the trust provisions of s. 5.06 mean that if the tax refund
due to Mr. Grant is received by GFPI, it is to be held in trust for him and the first and second
lien lenders do not have any security over it.
I do not agree with the assertion by TD that to now order GFPI to deliver a transfer of the
2009 tax refund would amount to a preference in favour of Mr. Grant. It would not be
providing Mr. Grant as an unsecured creditor with a payment from the company's assets
ahead of other creditors. Rather it would be effecting delivery to him of an asset belong [sic]
to him. It is not the company's asset. Analysis
[12] In this court, the appellant argues that the equitable maxim relied on by the motion judge
cannot be invoked to make for the parties a contract different from the one they made for
themselves. It also argues that it would be inequitable to apply the maxim following the CCAA
order because that would give the respondent recovery of 100 cents on the dollar on his
unsecured claim, thereby creating a clear preference over the secured lenders whose recovery
will be substantially less than that. The monitor appointed for GFPI in the CCAA proceedings
supports the appellant and adds that the motion judge should not have applied the equitable
maxim without considering whether this could potentially be found to grant a preference over
other creditors pursuant to s. 95 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
("BIA").
[13] The first question is whether it was open to the motion judge in the exercise of his
equitable jurisdiction to apply to the equitable maxim that equity looks on that as done which
ought to be done. Like the other so-called maxims of equity, this is not a rule that must be
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rigorously applied in every case, but a principle illustrating the way in which the equitable
jurisdiction of the court is exercised: see, Hanbury and Martin: Modern Equity, 16th ed.
(London: Sweet & Maxwell, 2001) at p. 27.
[14] In Snell's Equity, 31st ed. (London: Sweet & Maxwell, 2005), the maxim is described this
way, at p. 107:
This maxim has its most frequent application in the case of contracts. Equity treats a
contract to do a thing as if the thing were already done, though only in favour of persons
entitled to enforce the contract specifically and not in favour of volunteers. Agreements for
value are thus often treated as if they had been performed at the time when they ought to
have been performed, with the same consequences as if they had then been completely
performed. For example, a person who enters into possession of land under a specifically
enforceable agreement for a lease is regarded in any court [page388] which has
jurisdiction to enforce the agreement as being in the same position as between himself and
the other party to the agreement as if the lease had actually been granted to him.
[15] In addition, in De Beers Consolidated Mines Ltd. v. British South Africa Co., [1912] A.C.
52 (H.L.), this is said about the maxim, at pp. 65-66:
Much reliance was placed by counsel for the company in argument on the application to
the agreement of December 7, 1892, and especially to its first paragraph, of the wellknown doctrine of Courts of Equity, that in equity everything should be taken to be done
which ought to be done. That doctrine cannot, in its application to contracts, however, be
permitted to turn the conditional into the absolute, the optional into the obligatory, or to
make for the parties contracts different from those they have made for themselves. What a
party to a contract ought to do, within the true meaning of this doctrine, is what he has
contracted to do, and nothing more and nothing less is to be taken, in equity, to be done.
So that the very first point to be considered in this case, necessarily, is the true
construction of the contract of December 7, 1892 -- the determination of what the parties
to it had respectively bound themselves to do.
[16] Thus, the maxim can clearly be applied if (i) the contract, properly interpreted, imposes an
obligation on a contracting party to do something that it has not done; (ii) the contract is one
that can be specifically enforced; and (iii) the maxim is invoked not by a stranger, but by a
party who would be entitled to specifically enforce the contract.
[17] Where the time for performance required by the contract has passed, the application of the
maxim allows the court to give recognition to the obligation from the time it ought to have been
performed. This can be compared to the remedy of specific performance which typically carries
only prospective effect.
[18] The circumstances of this case make the application of this equitable maxim entirely
appropriate. The Tax Refund Agreement imposed a clear obligation on GFPI to deliver the
transfer to the respondent on January 2, 2009. GFPI failed to perform this obligation.
[19] Under the Tax Refund Agreement, delivery of the transfer created a beneficial interest in
the 2009 tax refund in favour of the respondent, and a corresponding trust obligation on GFPI.
The obligation to deliver the transfer is thus the kind of obligation that the respondent is entitled
to specifically enforce, and it is the respondent who seeks to invoke the maxim.
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[20] Contrary to the appellant's submission, the application of the equitable maxim does not
remake the parties' contract for them by giving the respondent an interest in the 2009 tax refund
even though the transfer was never delivered. Rather, the maxim serves to cure GFPI's breach
of its obligation to [page389] deliver the transfer and it is the contract itself that then accords
the respondent the interest in the 2009 tax refund.
[21] I would therefore dismiss the appellant's argument that it is not open to the motion judge to
invoke the equitable maxim in the circumstances of this case.
[22] Nor do I think it was inequitable for him to do so. Quite the reverse. As between the
respondent and GFPI, it would be inequitable for GFPI to take advantage of its own breach of
the Tax Refund Agreement by successfully contending that its failure to deliver the transfer
(which precluded the 2009 closing from taking place) excused it from its contractual obligation
to hold the 2009 tax refund in trust for the respondent.
[23] Moreover, I do not agree that the application of the maxim gives the respondent full
recovery of an unsecured claim against GFPI at the expense of the Company's secured
creditors. The respondent's claim against GFPI for its breach of the Tax Refund Agreement is
not for money damages. Rather, his claim is for a beneficial interest in the 2009 tax refund -one that the Tax Refund Agreement provides to him and that GFPI's breach denied. The
application of the maxim simply remedies that breach.
[24] Even if one went beyond the interests of the contracting parties and considered the
interests of the secured creditors in determining whether it is equitable to apply the maxim to
cure GFPI's breach of the Tax Refund Agreement, in my view the answer would be the same.
As the trial judge found, the secured creditors were quite involved in the beginning in drafting
the Tax Refund Agreement, and it was their position with GFPI that influenced the company to
breach its contractual obligation to the respondent. It is hardly inequitable for the court to apply
the equitable maxim to require the secured creditors to live with an agreement that they helped
make, and that they influenced GFPI to breach.
[25] The final issue to be considered is the monitor's argument that the motion judge should
have considered s. 95 of the BIA in determining whether to apply the equitable maxim. The
simple answer is that GFPI is not engaged in bankruptcy proceedings under the BIA, nor has it
been found that the company was insolvent on January 2, 2009. Speculation about whether that
could possibly happen in the future does not warrant the consideration of s. 95 of the BIA in the
present proceeding.
[26] For these reasons, the appeal must be dismissed. Costs payable by the appellant to the
respondent are fixed at $24,000, inclusive of disbursements and GST.
Appeal dismissed.
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Introduction
[1]
This case illustrates the need to identify and define issues, by pleadings or
otherwise, both in the trial court and in this Court. As counsel candidly advised, the
trial judge was not well served. Waiver and estoppel were advanced as issues with
little in the pleadings to support either. The trial judge was given one case, a waiver
case that suggests the two concepts are related closely. The focus of the parties and
the judge appears to have been on waiver. He concluded the respondents had not
waived their rights. In this Court, the appellant presses estoppel.
[2]
On November 2, 2007, the judge dismissed the appellant’s action and ordered
that the appellant and the respondents each hold a one-half beneficial interest in
certain land, which he ordered to be sold. That order was appealed on November 26,
2007. The reasons for judgment are indexed at 2007 BCSC 1598 (CanLII).
[3]
On May 14, 2008, the judge confirmed the sale of the land and ordered certain
payments to the appellant and the respondents, which included occupational rent
payable by the appellant. That order was not appealed, but in this Court the appellant
challenged the inclusion of occupational rent in the calculation of the monetary award
in the May 14, 2008, order and also sought an amount which would not be consistent
with the amount awarded by the judge on May 14, 2008. The reasons for judgment are
indexed at 2008 BCSC 605 (CanLII).
Background
[4]
The appellant and her husband, a lawyer, decided to build a home for re-sale
on the west side of Vancouver, British Columbia. For this purpose they met with Mr.
Vicars. He carried on a construction business through the respondent company. The
respondents and the appellant entered into a contract, the text of which the trial judge
reproduced as follows:
November/02
Notes Re Development of 3055 West 43rd Avenue, Vancouver, BC (the
“Property”)
Registered owner:
Rita L. Dunn – “Rita”
Mortgage to HSBC Bank Canada charging the Property and also Rita’s strata
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$900,000.00
$390,000.00
$100,000.00

John Vicars/Vicars Management Ltd. (“Vicars”) and Rita plan to jointly develop
the Property by way of construction of a house (the “Project”). To that end
Vicars has commenced discussions with the City of Vancouver for building
approval under the RS5 zoning. This has included preliminary plans for the
Project as well as a study as to compatibility with the neighbourhood as part of
the approval process.
…
Vicars will pay the first $100,000.00 of construction costs as his equity
contribution to the Project. Following payment by Vicars of the $100,000.00 as
aforesaid Rita shall hold the title to the Property in trust one-half for the benefit
of Vicars and one-half for the benefit of Rita (or her company as described
above). The balance of the construction costs, including interest costs under
the mortgage, shall be paid by mortgage draws as construction proceeds. This
is subject to the Bank’s approval.
John Vicars will act as project/construction manager. He will control and
manage the construction, obtain necessary approvals, arrange for trades,
arrange for mortgage draws and otherwise generally be responsible for the
Project. Rita will approve the plans prior to commencement of the Project.
…
Vicars estimates the time for completion of the Project as 9 (nine) months with a
cost of construction of $435,000 approximately.
Construction costs will include a management fee to Vicars of [$4,000 per
month of construction maximum 10 months].
Plan A

Subject to the matters set forth below under Plan B, Rita and
Vicars agree that upon the completion of the construction the
Project shall be sold to a bona fide purchaser at a fair market
price. If the parties cannot agree on a fair market price, then the
“price determination” clause set forth below shall apply. The
intention of the parties is that the completed Project shall be sold
as soon as possible after completion and the proceeds after
payment of normal items of adjustment and real estate sale
commission, be applied firstly to pay out and discharge the
Mortgage, secondly in payment of any other expenses
concerning the Project, and the balance divided equally between
the parties. This division is subject to a consideration and
equalization based upon the tax consequences to Rita of being
the sole owner of the property and consequently potentially being
liable for taxes on all of the gain or income arising from the sale.
The intention of the parties is for each party to bear equally the
tax burden arising from the profit realized on the sale of the
Project, or equally share any loss so arising. If Rita as registered
owner is assessed all of such gain or loss the parties will adjust
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the disposition of the sale proceeds so as to equalize the tax
liability.
The parties expect a net profit each of not less than $75,000.00
before taxes (the “Anticipated Profit”).
If the fair market price of the completed project is less than cost
of the land and cost of construction of the Project, ie. the parties
suffer a shortfall arising from the sale of the Project, then each
party shall bear one-half of the shortfall amount, to be paid firstly
by way of reduction in repayment of each party’s equity
($100,000.00 each) and secondly, if necessary, by way of equal
contribution to any shortfall in repayment of the amount secured
under the Mortgage.
Plan B

In the event the completed Project does not sell within a
reasonable time for fair market value or for an amount
acceptable to both of Rita and Vicars, or in the event the fair
market value of the Project upon completion would not be
sufficient to result in the Anticipated Profit, then, at the option of
Rita exercised by written notice to Vicars, Rita may occupy the
Project upon payment to Vicars of:
a)

his/its equity amount of $100,000.00; plus

b)
the difference between a management fee of [Total paid
at $4,000 per month] of the total construction costs and the
management fee previously paid to Vicars
(the “Vicars Payout”).
Upon payment to Vicars of the Vicars Payout, Vicars shall have
no further interest in or claim to the property or the Project.
The intention under Plan B is to avoid excessive delay in attempting to sell the
Project for a reduced price while interest accrues due under the Mortgage. Rita
shall determine whether a reasonable time has elapsed for the listing for sale of
the Project and consequently whether to proceed pursuant to this Plan B. The
Vicars Payout under Plan B shall include a management fee equal to a fee
normally charged for construction management between arms length parties
rather than the reduced management fee chargeable under Plan A.

[5]
The project ran over the time and cost estimated in the contract. Attempts
were made to sell the finished house, but no offer acceptable to the parties was
received. In March 2005 the appellant moved into the house. She sold her existing
home and obtained a discharge of the mortgage that had financed the project.
[6]
When the house did not sell, the appellant moved into the house purporting to
exercise her right to do so under Plan B of the contract on paying the respondents their
equity contribution and a management fee. The respondents contend Plan B was not
invoked properly because the appellant did not give written notice and did not pay the
balance which was owed, which the respondents assert was substantially more than

https://www.canlii.org/en/bc/bcca/doc/2009/2009bcca477/2009bcca477.html?autocomplet... 10/4/2018

CanLII - 2009 BCCA 477 (CanLII)

Page 5 of 21

their equity contribution. The respondents contended they are co-owners of the
house.
[7]
The respondents claimed construction costs in excess of their equity
contribution and what had been paid. The appellant contended the respondents were
not entitled to their claimed construction costs because they far exceeded the estimate
in the contract. No amount was tendered or offered by the appellant to the
respondents.
[8]
In November 2005 the appellant sued seeking rescission of the contract, a
declaration the respondents have no interest in the property and an accounting. She
also claimed damages for alleged construction deficiencies.
[9]
In paragraph 15 of their statement of defence, the respondents asserted the
appellant took possession of the property “without properly exercising her right to do so
pursuant to the agreement between herself and [the respondents] most particularly by
not advancing the ‘Vicars Payout’ described in the agreement”. The respondents also
counterclaimed seeking a declaration the appellant holds a one-half interest in the
property in trust for them and other relief.
[10] No reply to the statement of defence was filed, but the appellant delivered a
statement of defence to the counterclaim, paragraph 6 of which stated:
In answer to paragraph 15 of the Counterclaim, the Plaintiff says that
Vicars agreed and acquiesced, so as to reduce financing charges payable by
the Defendants, to the Plaintiff taking possession of the Project, and further
says that she was entitled to do so under the terms of the agreement between
them. Further, or in the alternative, the Plaintiff says that the Defendants are
estopped from raising such issue and/or seeking damages by reasons thereof.

[11] As noted, the trial judge dealt with the case on the basis of waiver and
concluded the respondents had not waived their right to insist that the appellant
comply with the strict requirements of Plan B and that she had not done so.
[12] For the reasons that follow, I would extend the time to amend the notice of
appeal to two weeks after the delivery of this Court’s decision in this case in order to
include an appeal of the May 14, 2008 order. I would allow this appeal, set aside the
November 2, 2007 and May 14, 2008 orders and direct that judgment be entered for
the appellant in the amount of $331,131.
The trial
[13]

The trial judge recapitulated the positions of the parties.

[14]

In para. 8 the judge stated the issues before him.
[8]

The issues are as follows:
1.

In determining the amount of money to be paid to Mr.
Vicars in connection with the construction costs, either
upon a sale of the property or at the time of Mrs. Dunn’s
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exercise of her right to take ownership, the following
issues arise:
(a)

did the builder’s estimate of the costs of
construction in the written agreement have
contractual effect? If so, what is the
contractual term and what amount should
be payable to Mr. Vicars for the
construction?

(b)

alternatively, is there an implied term that
the cost of construction would be
reasonable and if so, what amount is
payable to Mr. Vicars?

(c)

in the further alternative, if Mr. Vicars is
entitled to his actual construction costs,
how are those to be determined and what
amount is owed?

2.

Are the parties now co-owners of the subject property, or
is Mrs. Dunn the sole beneficial owner? The essential
issue here is if the option allowing Mrs. Dunn to become
the owner was not fully or properly invoked, has Mr.
Vicars by his conduct waived compliance with the
contractual term, or is he estopped from insisting on strict
or full compliance?

3.

If the parties remain beneficial owners of the subject
property, is it to be sold, and, if so, how are the proceeds
to be divided?

4.

What management fee is payable to Mr. Vicars, either
upon a sale or if Mrs. Dunn is the sole beneficial owner?

5.

What amount, if any, for alleged deficiencies is to be
deducted from any amount payable to Mr. Vicars?

[15] After considering the effect of the estimate in the contract, the judge concluded
the respondents were entitled to the estimated construction costs of $435,000 plus
20% to a total of $522,000. No appeal is taken from that conclusion.
[16] The judge stated what counsel for the appellant described as the central issue
in the case:
[124] ...has the option called Plan B been invoked by [the appellant]? If it has
not been invoked properly, [have the respondents] waived strict compliance or
[are they] estopped from asserting that Plan B has not been properly invoked?

[17] The judge expressed his view of the understanding of the parties at the time the
appellant moved into the home in paras. 151–153:
[151] I have concluded that Mr. Vicars thought that the Dunns’ moving in would
mean that there would be cash available (after they sold their house) to pay out
the money that he said was owed for the construction and for his management
fee. I believe that Mr. Vicars, who was unrepresented during this period,
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thought or expected that his interest would disappear, but only upon payment of
an amount that he agreed to for his construction work and his management fee.
[152] However, the dispute between the parties about the balance owing for
construction and then over the deficiencies resulted in no amount being paid.
[153] The amount payable to Mr. Vicars was unclear because the amount of
his claim was uncertain and his entitlement to recover costs over the budgeted
amount had not been resolved or it appears even discussed.

[18] He then turned to determining what should have been paid to the respondents
pursuant to Plan B. It was the judge’s conclusion there was an implied obligation on
the appellant to pay the respondents their construction costs as determined previously
by him at $522,000. He calculated two scenarios: one led to $95,275, the other to
$145,000. On appeal, the appellant provided a corrected calculation showing the
funds payable to the respondents under Plan B as $148,000. The respondents
apparently do not quarrel with this.
[19]

Before turning to waiver and estoppel the judge stated:
[160] My conclusion is that the Dunns’ expectation was that they would resolve
Mr. Vicars’ account with him and pay him after they sold their existing home. In
fact, I find that they told Mr. Vicars that they would pay him what was owed to
him when they moved in. However, the parties did not come to an agreement
as to what was owed.
[161] The plaintiff, however, did not formalize her position under Plan B. She
did not formally exercise the option. By that I mean there was no written notice
and no purported tender. It is not clear to me why. Perhaps it was because
Mrs. Dunn felt that little if anything was owed to Mr. Vicars. Perhaps it was
because it was not clear how the Plan B operated in circumstances when there
was a cost overrun and a dispute about the amount owed. However, there
simply was no notice and no payment or tender in accordance with Plan B.

[20] The judge began his discussion of the waiver and estoppel issue by asking, “[h]
as the [appellant] established a waiver or estoppel that prevents the [respondents]
from asserting that the strict requirements of Plan B have not been followed”. He then
quoted from the only case to which he was referred, stating:
[165] In Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Co.,
1994 CanLII 100 (SCC), [1994] 2 S.C.R. 490 at 499-500, Major J. (for the court)
noted the close relationship between estoppel and waiver and set out the test
for waiver:
Although the parties argued in terms of waiver, Harradence J.A.
considered the doctrine of promissory or equitable estoppel.
Recent cases have indicated that waiver and promissory
estoppel are closely related: see e.g. W. J. Alan & Co. v. El Nasr
Export and Import Co., [1972] 2 Q.B. 189 (C.A.), and Re Tudale
Explorations Ltd. and Bruce (1978), 1978 CanLII 1471 (ON SC),
88 D.L.R. (3d) 584 (Ont. Div. Ct.), at p. 587. The noted author
Waddams suggests that the principle underlying both doctrines is
that a party should not be allowed to go back on a choice when it

https://www.canlii.org/en/bc/bcca/doc/2009/2009bcca477/2009bcca477.html?autocomplet... 10/4/2018

CanLII - 2009 BCCA 477 (CanLII)

Page 8 of 21

would be unfair to the other party to do so: S. M. Waddams, The
Law of Contracts (3rd ed. 1993), at para. 606. It is not necessary
for the purpose of this appeal to determine how or whether
promissory estoppel and waiver should be distinguished. As the
parties have chosen to frame their submissions in waiver, only
that doctrine need be dealt with.
Waiver occurs where one party to a contract or to proceedings
takes steps which amount to foregoing reliance on some known
right or defect in the performance of the other party: Mitchell and
Jewell Ltd. v. Canadian Pacific Express Co., 1974 ALTASCAD
18 (CanLII), [1974] 3 W.W.R. 259 (Alta. S.C.A.D.); Marchischuk
v. Dominion Industrial Supplies Ltd., 1991 CanLII 59 (SCC),
[1991] 2 S.C.R. 61 (waiver of a limitation period). The elements
of waiver were described in Federal Business Development Bank
v. Steinbock Development Corp. (1983), 42 A.R. 231 (C.A.), cited
by both parties to the present appeal (Laycraft J.A. for the court,
at p. 236):
The essentials of waiver are thus full knowledge of
the deficiency which might be relied upon and the
unequivocal intention to relinquish the right to rely
on it. That intention may be expressed in a formal
legal document, it may be expressed in some
informal fashion or it may be inferred from
conduct. In whatever fashion the intention to
relinquish the right is communicated, however, the
conscious intention to do so is what must be
ascertained.
Waiver will be found only where the evidence demonstrates that
the party waiving had (1) a full knowledge of rights; and (2) an
unequivocal and conscious intention to abandon them. The
creation of such a stringent test is justified since no consideration
moves from the party in whose favour a waiver operates. An
overly broad interpretation of waiver would undermine the
requirement of contractual consideration.
[Emphasis added by the trial judge]

[21]

The judge had this to say in paras. 166–167:
[166] Was there an unequivocal intention on the part of Mr. Vicars to relinquish
his right to rely on notice or payment under the contract before he gave up his
ownership interest, or his ownership interest was transferred to Mrs. Dunn?
Can that be inferred from Mr. Vicars’ conduct? The test has been stated this
way: With full knowledge of the deficiency which might be relied upon was there
an unequivocal intention to relinquish the right to rely on it?
[167] Mr. Vicars had knowledge of the contractual provision allowing Mrs.
Dunn to take occupation, pay him out, and become the owner of the property.
However, I have concluded that it has not been demonstrated that Mr. Vicars
had an unequivocal intention to relinquish his right to rely on notice or payment.
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[22] It was the judge’s finding expressed in paras. 171 and 172 that the
respondents’
[171] ...conduct in agreeing or acquiescing in the [appellant’s] moving in
without notice or payment, if it amounted to a representation, only amounted to
this representation: once we have settled to my satisfaction the amount you
owe me, as I expect we will, you will be the owner. He was never paid what he
felt he was owed and he has changed his position.
[171] I do not think that there was any understanding, agreement or
representation that [the respondents were] giving up [their] rights to insist on
proper compliance with the invocation of Plan B if [they were] not paid in full
what [they] felt [they] were owed or [were] prepared to accept.

[23]

He concluded as follows in paras. 174 and 175:
[174] While he may have acquiesced in the Dunns moving in, Mr. Vicars did
not represent to them by his words or conduct that they now owned the
property, and that the only question was what he was properly owed under the
contract. His conduct was not to the effect of “I know you haven’t given proper
notice or paid, but whatever turns out is owing, you will be the owner”.
[175] Even based on the Dunns’ evidence, which I accept, I do not think that
the plaintiff has established that there is an estoppel or a waiver. As I have
concluded, there is no clear and irrevocable representation or intention
expressed by Mr. Vicars’ words or conduct that he would not rely on the failure
to give notice and make payment. As such, there has been no estoppel or
waiver. Mr. Vicars is entitled to take the position that Plan B has not been
properly invoked. Therefore, both Mr. Vicars and Mrs. Dunn remain the owners
of the property.

[24] The judge’s May 14, 2008 reasons are entitled “Ruling on Adjustments for
Sale”.
[25] The judge concluded in his November 2, 2007 reasons that the parties each
had a one-half interest in the property. In his May 14, 2008 reasons the judge noted
that had the mortgage not been retired by the appellant, “the parties would have been
jointly responsible to share those mortgage payments until sale”. The appellant
claimed insurance and taxes from the date of occupation until the sale of the property.
Relevant to this appeal is the respondents’ claim for off-setting occupational rent.
[26] At trial and on appeal the respondents contend there was no claim for
occupational rent pleaded and the evidence to support it was filed at the last minute.
They also contend occupational rent is not appropriate in the absence of the
respondents’ ouster from the property.
[27] The judge addressed legal issues relevant to a claim for occupational rent in
paras. 20 and 21:
[20]
As Humphries J. noted in Dacyshyn v. Semeniuk, 2007 BCSC 71
(CanLII), at ¶45:
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The recurring theme underlying a claim for occupation rent is one
of compensation - a kind of quid pro quo arising in the partition
proceedings when the nature of the expenses claimed against
the non-occupying tenant can be considered against the
circumstances under which that other tenant was deprived of
occupancy in order to do equity between the parties.
[21]
Humphries J. referred to Baker v. Baker, [1976] 3 W.W.R. 492
(B.C.S.C.), and noted that what is just and equitable depends on the
circumstances of each case. If, for example, the tenant in occupation claims for
upkeep and repairs, the court, as a term of such allowance, usually requires
that the claimant shall submit to an allowance for use and occupation.

He concluded in para. 22 that occupational rent was appropriate in the circumstances
of this case where the respondents were entitled to a half-interest in the property and
the appellant was claiming financing cost, insurance and taxes.
[28] Based on the affidavit evidence before him he ordered occupational rent at onehalf reasonable rent which he fixed at $1,750 per month.
Positions of the parties
[29]

The appellant identifies the following alleged errors by the trial judge:
The Appellant submits that the learned Trial Judge misap-prehended
or failed to properly consider the evidence, and/or made assumptions
unsupported by the evidence, in finding that the Respondent Mr. Vicars was
not estopped and/or had waived his right to claim an interest in the subject
property, and;
The learned Trial Judge erred in law, or in the alternative, made an error
of mixed law and fact in holding that the doctrines of estoppel and waiver did
not apply in the circumstances of this case so as to restrict the
Respondent to its claim for construction costs, and; alternatively,
The learned Trial Judge erred in law, or was clearly wrong in
exercising his discretion to allow the Respondent to reopen his case to tender
expert evidence and to claim occupational rent, in circumstances where no such
claim was made in the pleadings, the trial had concluded, and where the
assumptions upon which such evidence was given were not the subject of
evidence.

[30] The appellant seeks judgment for $333,131, the proceeds of the sale of the
house paid out to the respondents less the amount the appellant alleges the
respondents were owed under the terms of Plan B, or alternatively, an order setting
aside the award of occupational rent.
[31]

The respondents identified the issues on appeal as:
Does the Appellant’s Factum provide a basis for this Court to depart
from the facts found by the trial judge?
If not, is there any basis to find that the trial judge erred in law in finding
that the Respondent had not waived his rights pursuant to Plan B in the Contract,
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and was not estopped from seeking a sale of the Property on the terms ordered
by the trial judge?
Did the trial judge err in awarding “occupational rent” to the Respondent?

Discussion
The parties
[32] Throughout these reasons for judgment I have referred to Mr. Vicars and John
Vicars Management Ltd. as “the respondents”. The contract was with both. They are
defined therein as “Vicars”. Both signed. The contract states that the property was
held in trust by the appellant “one-half for the benefit of Vicars”. Although Mr. Vicars is
named as the “project/construction manager”, the management fee was payable to
“Vicars”. The statement of defence and counterclaim defined the defendants as
“Vicars”. They sought a declaration the appellant held the property in trust for them
and the management fee. I am not aware of any discontinuance by the company.
[33] Reflecting the likely reality that the company was merely a corporate vehicle for
Mr. Vicars’ construction business, the trial judge appears to have considered him as
the only defendant and counterclaimant for the purposes of the November 2, 2007 and
May 14, 2008 orders. The former declares Mr. Vicars and the appellant each hold a
one-half beneficial interest in the property and the latter orders payment of
$418,132.01 to him. The costs order, which was not appealed, orders costs to the
“defendants”.
[34] The November 2, 2007 and May 14, 2008 orders appear to be incorrect, but the
matter was not addressed on appeal.
Absence of notice of appeal from May 2008 order
[35] Although the appellant challenges the judge’s May 14, 2008 order which
included an allowance for occupational rent, no notice of appeal or amended notice of
appeal was filed concerning the order. In advance of the hearing the Court asked the
parties to be prepared to address the matter.
[36] The appellant contends she is not obliged to file a separate notice of appeal for
the May 14, 2008 order. She relies on comments of Southin J.A. in Webb v. Attewell
(1994), 1994 CanLII 8699 (BC CA), 100 B.C.L.R. (2d) 135 and Reilly v. Lynn, 2003
BCCA 49 (CanLII). The respondents assert a notice of appeal or amended notice of
appeal must be filed and are prepared to consent to an extension of time for this to be
done.
[37] Webb concerned an order for costs, which was pronounced after the decision
on the merits, but which was contained in a single order of the trial court. Madam
Justice Southin stated in para. 13:
...a notice of appeal given upon the pronouncement of a term of an order stands
as a notice of appeal from any other term subsequently pronounced which the
appellant wishes to attack. It is not necessary to file a notice of appeal after
every set of reasons for judgment where there is to be one judgment.
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[38] In Reilly several orders were entered. Madam Justice Southin stated it would
have been better practice to have all matters dealt with in one order. She was critical
of one order she described as “nugatory” and of another that dealt with costs only
which, if it were to stand alone, would require leave to appeal.
[39] I do not consider these cases as determining that a separate or amended notice
of appeal is never required when there are subsequent orders in the same matter.
[40] A notice of appeal engages the jurisdiction of this Court. In my view, once that
jurisdiction is engaged in a cause, there is no need for a separate notice of appeal to
address issues that arise in the cause, unless they are completely discrete. A
respondent is entitled to know what orders are under appeal, as is this Court, but a
party should not be put to the expense of separate appeals unnecessarily. The
Registry should not be required to expend unnecessary additional time and effort
administering separate files.
[41] The appellant challenges a specific component of the May 14, 2008 order:
occupational rent. She also seeks a monetary judgment based on the operation of
Plan B, which would not be consistent with the May 14, 2008 order.
[42] In my view, a filing is required to reflect the appellant’s challenges to the May
14, 2008 order. The effect of the November 2, 2007 and May 14, 2008 orders are
interrelated. I do not think a separate notice of appeal is necessary. I would extend
the time for filing an amended notice of appeal to 14 days after the release of these
reasons for judgment.
Waiver and estoppel
[43] It is clear that the policy roots of waiver and estoppel are very closely allied as the judge quoted, “a party should not be allowed to go back on a choice when it
would be unfair to the other party to do so” (S.M. Waddams, The Law of Contracts (3rd
ed. 1993) para. 606 - but that does not mean that the elements of estoppel and waiver
are the same.
[44] In this case, waiver focuses on the respondents; estoppel is concerned with the
appellants. This is because waiver would prevent the respondents from exercising
their right to insist on written notice and payment as a condition of the appellant
proceeding pursuant to Plan B. Promissory estoppel (the estoppel that might apply on
the facts of this case) would allow the appellant to proceed pursuant to Plan B in the
absence of compliance with the prerequisites to do so on the basis of representations
by the respondents which caused her to alter her position. The end result may be the
same – the respondents cannot prevent the appellant from proceeding under Plan B –
but the material facts and evidence to support a waiver or an estoppel would differ.
[45] As the trial judge recognized, the elements of waiver are “that the party waiving
had (1) a full knowledge of rights; and (2) an unequivocal and conscious intention to
abandon them”: Saskatchewan River Bungalows at 499.
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[46] In Maracle v. Travellers Indemnity Co. of Canada, 1991 CanLII 58 (SCC),
[1991] 2 S.C.R. 50, Sopinka J., for the Court, set out the elements of promissory
estoppel:
[13]
The principles of promissory estoppel are well settled. The party relying
on the doctrine must establish that the other party has, by words or conduct,
made a promise or assurance which was intended to affect their legal
relationship and to be acted on. Furthermore, the representee must establish
that, in reliance on the representation, he acted on it or in some way changed
his position.
(Applied: Hansen v. British Columbia (Ministry of Transportation and Highways) (2000),
186 D.L.R. (4th) 685, 2000 BCCA 338 (CanLII).)

[47] I do not read the appellant’s factum or consider her submissions at the hearing
of the appeal to take serious issue with the judge’s conclusion the respondents did not
waive their rights. Indeed, it would be difficult for her to do so in light of the judge’s
clear finding of fact they did not do so: “I have concluded that it has not been
demonstrated that [the respondents] had an unequivocal intention to relinquish [their]
right to rely on notice or payment” (para. 167).
[48] I observe that the respondents did not plead the absence of written notice in
their statement of defence. They advanced only the absence of the “Vicars Payout” to
support the contention the appellant took possession of the property without exercising
her right to do so. It is clear the respondents learned the appellant had moved into the
house. Indeed Mr. Vicars had suggested she do so (paras. 140 and 142).
[49] The only contractual basis on which the appellant could take possession was
Plan B. In addition, the continuing obligation to make payments on the mortgage that
financed the project was a burden on the parties. The respondents made five
payments. The rest were made by the appellant who ultimately retired the mortgage
with her own funds. That conduct was consistent with Plan B. It is clear the
respondents had actual notice of the appellant’s conduct that was consonant with Plan
B. In my view, it is not necessary to consider whether that actual notice was sufficient
in the circumstances of this case because it is clear the respondents did not waive
their right to be paid what was owing to them.
[50] Insofar as the appellant advances as a ground of appeal that the judge erred
finding no waiver by the respondents, I would not accede to that ground of appeal, but
I do so on the basis the respondents had not waived their right to be paid and do not
opine on whether they waived the requirement for written notice.
[51] The thrust of the appellant’s argument concerns estoppel, but she concedes
little was given to the trial judge to consider the issue, although it is clear from a
reading of the reasons for judgment estoppel was a live issue at trial.
[52] As stated previously, estoppel was noted by the trial judge in para. 124 as part
of the core issue in the case, and in para. 131 the judge recapitulated the argument of
the appellant’s counsel stating:
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[131] Mr. Potts’s assertion is that Mr. Vicars’ conduct was reasonably relied
on by Mrs. Dunn. Based on that reliance, he says, she did not give the notice
or make the payment required to effect Plan B. The plaintiff says that Mr.
Vicars was aware that she was intending to invoke Plan B (and encouraged and
consented to her moving in). He knew she was selling her home, paying off
the mortgage that funded the construction, and was no longer seeking
contribution to the mortgage expenses from her co-venturer. Moreover, until
this litigation, he never suggested that the subject property be sold. All of that,
Mr. Potts argues, creates an estoppel.

[53] The appellant’s pleadings were woefully inadequate to support a claim of
estoppel. She stated merely that the respondents were estopped, which is a principle
of law, with no pleading of material facts. The judge was provided with no authorities
to guide him in an analysis of the elements of estoppel. He does not appear to have
undertaken such an analysis.
[54] In para. 48 of her factum the appellant refers to “waiver/estoppel”. She submits
the respondents are “estopped or [have waived their] strict legal rights to payment in
full or written notice” and “[u]pon those representations by conduct and words, an
equity in favour of [the appellant] that [the respondents are] not allowed in law to resile
[sic] from arises”. This submission is the language of estoppel. In my view, these
comments conflate the analysis.
[55]

The judge also appears to have conflated the analysis:
[175] Even based on the Dunns’ evidence, which I accept, I do not think
that the plaintiff has established that there is an estoppel or a waiver. As I have
concluded, there is no clear and irrevocable representation or intention
expressed by Mr. Vicars' words or conduct that he would not rely on the failure
to give notice and make payment. As such, there has been no estoppel or
waiver. Mr. Vicars is entitled to take the position that Plan B has not been
properly invoked. Therefore, both Mr. Vicars and Mrs. Dunn remain the owners
of the property.

[56] Determining whether the respondents clearly and irrevocably gave up their right
to insist on strict compliance with Plan B is an inquiry whether they waived that right.
This is the issue decided by the trial judge.
[57] It is clear the appellant did not formally invoke Plan B. It also is clear she was
entitled to do so. The parties had not received an offer on the property for an amount
they considered to be acceptable. There also were issues concerning the amount
payable by the appellant to the respondents.
[58] The respondents did not advise the appellant that construction costs were over
budget during construction. There was some uncertainty and disagreement between
the parties about the amount of the total construction costs. The judge observed: “[t]he
amount payable to [the respondents] was unclear because the amount of [their] claim
was uncertain and [their] entitlement to recover costs over the budgeted amount had
not been resolved or it appears even discussed”. As the judge noted in para. 149,
“[the appellant] apparently felt that the budget in the contract had some contractual
force” as indeed it had, as the judge so found.
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[59] The appellant referred to many findings of fact the judge made that would
support a conclusion the respondents are estopped. I have reviewed them all.
[60] In Erickson v. Jones, 2008 BCCA 379 (CanLII), this Court discussed the socalled modern approach to estoppel. A starting point is Trethewey-Edge Dyking
District v. Coniagas Ranches Ltd., 2003 BCCA 197 (CanLII), 12 B.C.L.R. (4th) 46. In
that case, Levine J.A., with Prowse J.A. concurring, at para. 40, quoted the following
passage from Lord Denning M.R.’s judgment in Crabb v. Arun District Council, [1975] 3
All E.R. 865 at 871 (C.A.), as setting out the basis for proprietary estoppel:
The basis of this proprietary estoppel - as indeed of promissory estoppel - is the
interposition of equity. Equity comes in, true to form, to mitigate the rigours of
strict law. The early cases did not speak of it as “estoppel”. They spoke of it as
“raising an equity”. If I may expand that, Lord Cairns said in Hughes v.
Metropolitan Railway Co [(1877) 2 App Cas 439 at 448, [1874-1880] All E.R.
Rep 187 at 191]: “...it is the first principle upon which all Courts of Equity
proceed...” that it will prevent a person from insisting on his strict legal rights whether arising under a contract, or on his title deeds, or by statute - when it
would be inequitable for him to do so having regard to the dealings which have
taken place between the parties. What then are the dealings which will
preclude him from insisting on his strict legal rights? ... Short of an actual
promise, if he, by his words or conduct, so behaves as to lead another to
believe that he will not insist on his strict legal rights - knowing or intending that
the other will act on that belief - and he does so act, that again will raise an
equity in favour of the other, and it is for a court of equity to say in what way the
equity may be satisfied. The cases show that this equity does not depend on
agreement but on words or conduct. ...

[Emphasis added by Levine J.A. ]
[61] In paras. 56 and 57 of Erickson this Court addressed the modern approach
stating:
[56]
Newbury J.A.’s reasons for judgment in Trethewey-Edge contain a
useful survey of the “modern” and broad approach to proprietary estoppel and I
quote her opening paragraphs in full:
[63]
I agree with the disposition of this appeal proposed by my
colleague, Madam Justice Levine, but I do so for different
reasons.
[64]
At the outset, I note that the five elements or “probanda”
famously cited by Fry J. in Willmott v. Barber (1880) 15 Ch. D.
96, including in particular the making of a “mistake” by a party as
to his or her legal rights, have now been overtaken by a broader
and less literal approach to proprietary estoppel. Halsbury’s (4th
ed., vol. 16) explains this approach as follows:
The more recent cases raise the question whether it is
essential to find all the five tests literally applicable and
satisfied in any particular case. The real test is said to be
whether upon the facts of the particular case the situation
has become such that it would be dishonest or
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unconscionable for the plaintiff, or the person having the
right sought to be enforced, to continue to seek to enforce
it. The belief on which the person seeking protection from
equity relies need not relate to an existing right nor to a
particular property. It may be easier to establish
acquiescence where the right in question is equitable
only. Where, on the hypothesis that liability has been
established, the question is whether equitable relief
should be withheld in the case of a continuing legal
wrong, the true test is that the facts must be such that the
owner of the legal right has done something beyond mere
delay to encourage the wrongdoer to believe that he does
not intend to rely on his strict rights, and the wrongdoer
must have acted to his prejudice in that belief. The
modern approach is a broad one and the tendency is to
reject any classification of equitable estoppel into
exclusive and defined categories. (para. 1072; emphasis
added.)
[65]
This broader approach is consistent with the judgments of
Lord Denning in Crabb v. Arun District Council [1976] 1 Ch. 179
(C.A.), Moorgate Mercantile Co. Ltd. v. Twitchings (1976) Q.B.
225 (C.A.), (rev'd on other grounds at [1976] 2 All E.R. 641
(H.L.), and Amalgamated Investment & Property Co. (in
liquidation) v. Texas Commerce International Bank Ltd. [1981] 3
All E.R. 577 (C.A.); and of Oliver J. in Taylors Fashions Ltd. v.
Liverpool Trustees Co. Ltd. [1982] 1 Q.B. 133 (Ch. Div.), a case
described by one writer as a “watershed in the development of
proprietary estoppel.” (See Gillett v. Holt [2000] 3 W.L.R. 815
(C.A.), at 829, quoting Gray, Elements of Land Law (2nd ed.,
1993) at 324.) In Taylors Fashions, the Court held that it was not
essential that the representor (in this case, the defendants)
should have been guilty of fraudulent or unconscionable conduct
in permitting the plaintiff to assume he could act as he did; rather,
it was enough that in all the circumstances, it would be
unconscionable for the representor to go back on the assumption
which he had allowed the plaintiff to make. After reviewing the
other decisions mentioned above, Oliver J. noted in a memorable
phrase:
So here, once again, is the Court of Appeal asserting the
broad test of whether in the circumstances the conduct
complained of is unconscionable without the necessity of
forcing those encumbrances into a Procrustean bed
constructed from some unalterable criteria. (at 154)
[57]
An earlier example of this Court taking a broad approach to estoppel is
Zelmer v. Victor Projects Ltd. (1997), 1997 CanLII 4068 (BC CA), 34 B.C.L.R.
(3d) 125, 9 R.P.R. (3d) 313. Hinds J.A. had this to say in paras. 36 and 37:
[36]
A few months after the decision in Western Fish
Products, Lord Denning affirmed his decision in Crabb, in his
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judgment in Amalgamated Investment & Property Co. (In
Liquidation) v. Texas Commerce International Bank Ltd., [1981] 3
All E.R. 577 (Eng. C.A.). At 584 he spoke thus:
The doctrine of estoppel is one of the most flexible
and useful in the armoury of the law. But it has
become overloaded with cases. That is why I
have not gone through them all in this judgment.
It has evolved during the last 150 years in a
sequence of separate developments: proprietary
estoppel, estoppel by representation of fact,
estoppel by acquiescence and promissory
estoppel. At the same time it has been sought to
be limited by a series of maxims: estoppel is only
a rule of evidence; estoppel cannot give rise to a
cause of action; estoppel cannot do away with the
need for consideration, and so forth. All these can
now be seen to merge into one general principle
shorn of limitations. When the parties to a
transaction proceed on the basis of an underlying
assumption (either of fact or of law, and whether
due to misrepresentation or mistake, makes no
difference), on which they have conducted the
dealings between them, neither of them will be
allowed to go back on that assumption when it
would be unfair or unjust to allow him to do so. If
one of them does seek to go back on it, the courts
will give the other such remedy as the equity of
the case demands.
[37]
The foregoing statement is a helpful exposition of the
historical formulation of equitable estoppel with its different forms
and limitations, its flexibility, the reluctance to classify it into
different categories and the underlying principle of what equity
entails - that justice be done.

[62] With this background I examine the judge’s findings of fact insofar as they
address the conduct and expectations of the parties.
[63] The judge preferred the evidence of the appellant and her husband over that of
Mr. Vicars. As noted, in para. 175 he stated he accepted the evidence of the Dunns.
[64] Relevant to a consideration of estoppel is their evidence as recapitulated by the
trial judge in paras. 139 and 140:
[139] According to Mrs. Dunn, by some time in early January 2005, she was told
by Mr. Vicars that it looked like they should “dump the house”. She testified that
she and her husband said to Mr. Vicars that it is looking like they are going to
have to move in, but that they would like to keep the subject house on the
market as they were not keen on selling their own house. When the topic
was discussed with Mr. Vicars, Mrs. Dunn testified that Mr. Vicars said: “I’d
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like to see you and Terry move, it’s such a beautiful house, it will be so nice
for you, that kind of – [she added] he’d had that conversation all throughout
that he would like us to take it if it didn’t sell.”
[140] Mr. Dunn gave similar evidence. He testified that he and his wife
suggested to Mr. Vicars that they should move in. He said that Mr. Vicars
replied that it was not selling and he would be delighted if they moved in and
offered to help. Mr. Vicars, he said, had expressed the view that it was bleeding
him dry and he had earlier suggested to the Dunns that they just dump it. The
other concern, Mr. Dunn said, was insurance coverage. To avoid a problem
with the house not being occupied, and possibly uninsured, for a time the
Dunns had their 18-year-old daughter live in the basement of the West 43rd
property, but that was stressful to them.

[65] Mr. Vicars agreed he suggested the appellant move into the home. He testified
his suggestion “was not picked up by the Dunns”, but he later found out they had
moved in.
[66]

The judge addressed the issue in para. 147:
[147] I have concluded that it is not important to decide precisely how it
came to be that the Dunns moved into the new house, i.e. whose idea it was,
because at the time it occurred, it was acceptable to both parties.

[67]

The judge had this to say in paras. 146, 148 and 151:
[146] I find that the eventual outcome that both parties generally
contemplated was that Mr. Vicars would be paid what he was owed and that
Mrs. Dunn would become the sole owner.
...
[148] Although there were discussions about moving in, there was never a
discussion that the effect would be that Mr. Vicars gave up his one-half
interest in the property. That may ultimately have been the result, if Mr. Vicars
was paid out. I think that when Mr. Vicars first discussed the Dunns moving in,
he thought that it was the way that he would be paid out the balance of his
substantial construction costs, including his equity contribution, and his
management fee.
...
[151] I have concluded that Mr. Vicars thought that the Dunns moving in
would mean that there would be cash available (after they sold their house) to
pay out the money that he said was owed for the construction and for his
management fee. I believe that Mr. Vicars, who was unrepresented during this
period, thought or expected that his interest would disappear, but only upon
payment of an amount that he agreed to for his construction work and his
management fee.

[68] I observe that the respondents were not entitled to an amount to which they
agreed. They were entitled to the amount payable to them pursuant to the provisions
of the contract.
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[69] In summary: the property had not sold; mortgage payments were “bleeding” Mr.
Vicars; he asked the appellant to move into the property; the respondents were
thereafter relieved from making mortgage payments; it was understood the appellant
would sell her home and retire the mortgage; the respondents expected to be paid
from the proceeds of the sale of the appellant’s home; Mr. Vicars thought or expected
that the respondents’ interest in the property would “disappear” when the respondents
were paid; the appellant moved into the home as was acceptable to both parties; she
continued with the mortgage payments on her own until her home was sold when she
paid out the mortgage.
[70] The respondents rely on the judge’s statement in para. 172: “I do not think that
there was any...representation that [the respondents were] giving up [their] rights to
insist on proper compliance with the invocation of Plan B....” as supporting a finding
there was no estoppel. I consider that this observation was made in the context of the
judge’s waiver analysis: did the respondents give up their rights? It does not appear
to be based on a consideration of the elements of estoppel.
[71] In my view, in the language of Maracle the conduct of the respondents was
intended to affect the legal relationship of the parties and was intended to be acted on.
The appellant altered her position based on that conduct. The parties acted in
accordance with the scheme of Plan B. They did not refer to it or to Plan A, but
apparently after the appellant moved into the home there was no further discussion
about selling the property. I conclude it would be unconscionable to allow the
respondents to resile from the implications of their conduct.
[72] The judge held there was an implied term that the respondents were entitled to
recover their construction costs under Plan B. In my view, it is clear from the scheme
of the contract that the respondents were entitled to construction costs under both
plans.
[73] Under both plans construction costs were funded by the proceeds of a
mortgage on the property. Under Plan A the proceeds of sale were to be used to retire
the mortgage. The parties were to share equally from a profit or loss on the sale.
[74] The agreement was that a mortgage on the appellant’s property would fund
construction. Plan B provides specifically that the respondents were to be re-paid their
$100,000 equity and a management fee. They then relinquish their interest in the
property. This would leave the appellant as the sole owner of the property, but with
responsibility for the mortgage that was used to fund the construction. In my view, the
clear intention under Plan B was that ultimately the appellant was responsible for the
costs of construction.
Occupational rent
[75] The issue of occupational rent arises only if the appellant is not entitled to
proceed under Plan B, that is, in circumstances where the respondents retained a halfinterest in the property pending its sale to a third party.
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[76] I have concluded the respondents are estopped from asserting the appellant
could not proceed under Plan B. She did so. The respondents’ half-interest in the
property was extinguished.
Quantum
[77] The property has been sold. Out of the proceeds of sale, the respondents
received $481,131. This was based on them being entitled to one-half of the
proceeds. The appellant provided a calculation of the amount repayable to them
totalling $333,131. The respondents do not dispute the calculation if Plan B was
exercised.
[78] The May 14, 2008 order directed payments to the parties based on the sale of
the property. All but the claim for the costs of improvements appear not to be relevant
if Plan B was exercised. Based on my reading of the judge’s reasons, I also think that
claim now is not relevant.
Conclusion
[79] I would grant leave to the appellant to file within 14 days of the release of these
reasons an amended notice of appeal concerning the May 14, 2008 order of the
Supreme Court.

[80] I would allow this appeal and would set aside the November 2, 2007 and May
14, 2008 orders and direct that judgment be entered for the appellant in the amount of
$333,131.

“The Honourable Mr. Justice Chiasson”
I agree:
“The Honourable Madam Justice Smith”
I agree:
“The Honourable Madam Justice Neilson”
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Present: McLachlin C.J. and Major, Bastarache, LeBel, Deschamps, Abella and Charron JJ.
on appeal from the court of appeal of newfoundland and labrador

Limitation of actions — Survival of action against deceased — Limitation periods
— Estoppel by convention — Estoppel by representation — Discoverability rule —
Confirmation of cause of action — Limitation period under Survival of Actions Act expiring one
year after death of party to action or six months after date when letters of administration
granted — Statement of claim for damages in relation to motor vehicle accident issued against
defendant within two-year limitation period prescribed by Limitations Act — Defendant’s death
unknown to plaintiff until after shorter limitation period in Survival of Actions Act had expired
— Whether doctrine of estoppel by convention or by representation applicable to prevent
defendant from raising limitation defence — Whether confirmation of cause of action or
discoverability rule applicable to extend limitation period of Survival of Actions Act — Survival
of Actions Act, R.S.N.L. 1990, c. S-32, s. 5 — Limitations Act, S.N.L. 1995, c. L-16.1, ss. 5, 16.
Estoppel — Estoppel by convention — Requirements — Whether requirements of
doctrine of estoppel by convention met.
Estoppel — Estoppel by representation — Limitation of actions — Whether
defendant’s silence regarding shorter limitation period constitutes representation grounding
estoppel.
On November 27, 1997, three vehicles operated by the respondent R, the
appellant M, and a third party were involved in an accident. R decided to pursue a personal
injury claim against M. He was unaware that, on December 26, 1998, M had died of causes
unrelated to the accident. On February 16, 1999, Letters of Administration were granted to M’s
administratrix. On October 28, 1999, R issued his statement of claim naming M as the
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defendant; it was within the two-year limitation period prescribed by the Limitations Act, but
outside the limitation period under the Survival of Actions Act, namely one year after the death
of a party to an action or six months after letters of administration are granted. The appellant
insurer sought an order striking out the statement of claim for being out of time. R also filed an
application to amend the name of the defendant in the statement of claim. The Supreme Court
of Newfoundland and Labrador denied the insurer’s application to have the action dismissed
and granted R’s application. The Court of Appeal allowed, in part, both the appeal and
cross-appeal, concluding that the Survival of Actions Act applied to the action, but that the
appellants were nevertheless estopped from relying upon the shorter limitation period.
Held: The appeal should be allowed on the issue of estoppel and the statement of
claim struck out. The decision of the Court of Appeal should otherwise be affirmed. There are
no reasons based on any legal doctrine to preclude M’s estate or the insurer from relying on the
Survival of Actions Act limitation period.
The discoverability rule does not apply to the Survival of Actions Act. This rule
cannot be relied on where, as here, the limitation period is explicitly linked by the governing
legislation to a fixed event unrelated to the injured party’s knowledge or the basis of the cause
of action. By using a specific event as the starting point of the “limitation clock” under the
Survival of Actions Act, the legislature displaced the discoverability rule in all situations to
which the Survival of Actions Act applies. [24-25] [27]
Section 16 of the Limitations Act does not apply to the Survival of Actions Act
either. Any confirmation of the cause of action would have no effect on the Survival of Actions
Act limitation period because the Survival of Actions Act does not create a cause of action but
simply confers a right to pursue a claim notwithstanding the fact that one of the parties has
died. In any event, there was no confirmation of the cause of action in this case, as there was
no admission of liability through the letters sent between the parties’ representatives or through
the payments made by the insurer to R’s counsel for property damage or for medical reports.
The letters and payments were intended only to promote the investigation and early resolution
of certain aspects of the claim. [37] [42] [45-48]
The requirements to establish estoppel by convention — a communicated shared
assumption between the parties, reliance on the shared assumption and detriment — are not
met. None of the letters exchanged by R’s counsel and the adjuster with respect to R’s
personal injury claim prove the existence of a common assumption that M was alive or that the
limitation defence would not be relied on. The letters lack clarity and certainty. Even if one
could conclude that there was a mutual assumption between the parties, it cannot realistically be
asserted that R communicated to the appellants that he shared the mistaken assumption.
Moreover, R not only did not rely on the alleged assumption, but his conduct does not show an
intention to affect the legal relations between the parties. The record does not disclose that R
changed his position in any way on the basis of this alleged mutual assumption. Rather, the
evidence suggests that he never put his mind to the shorter Survival of Actions Act limitation
period. Given that there was no shared assumption or reliance, the detriment requirement does
not need to be addressed. It should be noted, however, that a detriment is not established by a
reduced limitation period. [63-66] [70-72] [75]
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Finally, R cannot rely on estoppel by representation. Estoppel by representation
cannot arise from silence unless a party is under a duty to speak. In the present case, there was
no duty on the appellants to advise R of a limitation period, to assist him in the prosecution of
the claim, or to advise him of the consequences of the death of one of the parties. [76-77]
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The judgment of the Court was delivered by
1
BASTARACHE J. — We are asked to decide whether or not a shortened
limitation period under s. 5 of the Survival of Actions Act, R.S.N.L. 1990, c. S-32 (see
Appendix), applicable upon the death of one of the parties to an action, can be enforced against
a party who had no knowledge of the death until after the limitation period had expired. The
respondent, Peter Ryan (“Ryan”), argues that the answer should be no; he invoked in front of
our Court and in the courts below a number of legal principles which I shall address:
discoverability, confirmation, estoppel by convention and estoppel by representation. The issue
of estoppel was raised for the first time by the Court of Appeal itself.

2
The discoverability rule dictates that a cause of action arises for purposes of a
limitation period when the material facts on which it is based have been discovered or ought to
have been discovered by the plaintiff by the exercise of reasonable diligence (Central Trust Co.
v. Rafuse, 1986 CanLII 29 (SCC), [1986] 2 S.C.R. 147, at p. 224).

https://www.canlii.org/en/ca/scc/doc/2005/2005scc38/2005scc38.html?autocompleteStr=ry... 10/4/2018

CanLII - 2005 SCC 38 (CanLII)

Page 6 of 29

3
Section 16(1) of the Limitations Act, S.N.L. 1995, c. L-16.1 (see Appendix),
prescribes that confirmation of a cause of action occurs when a person acknowledges the cause
of action of another person or makes a payment in respect of that cause of action. Thus, at that
moment, the limitation clock is restarted, and the time before the date of the confirmation will
not be counted.

4
Estoppel by convention operates where the parties have agreed that certain facts
are deemed to be true and to form the basis of the transaction into which they are about to enter
(G. H. L. Fridman, The Law of Contract in Canada (4th ed. 1999), at p. 140, note 302). If they
have acted upon the agreed assumption, then, as regards that transaction, each is estopped
against the other from questioning the truth of the statement of facts so assumed if it would be
unjust to allow one to go back on it (G. S. Bower, The Law Relating to Estoppel by
Representation (4th ed. 2004), at pp. 7-8).

5
Estoppel by representation requires a positive representation made by the party
whom it is sought to bind, with the intention that it shall be acted on by the party with whom he
or she is dealing, the latter having so acted upon it as to make it inequitable that the party
making the representation should be permitted to dispute its truth, or do anything inconsistent
with it (Page v. Austin (1884), 1884 CanLII 6 (SCC), 10 S.C.R. 132, at p. 164).

6
None of these doctrines can find application in the present case. I will address
each of these doctrines and in most cases adopt the reasons of the Court of Appeal with mere
comment. One legal concept requires more attention from this Court, given that it is being
asked to develop a legal test with regard to its application: estoppel by convention.

I.

Background

A.

Facts

7
On November 27, 1997, three vehicles were involved in an accident. They were
operated by the respondent, Ryan, the appellant, Rex Gilbert Moore, and a third party (not
involved in this matter), David Crummey. Ryan decided to pursue a personal injury claim
against Moore. He was unaware that, on December 26, 1998, Moore had died of causes
unrelated to the accident. On February 16, 1999, Letters of Administration were granted to
Moore’s administratrix, Muriel Smith. On October 28, 1999, Ryan issued his statement of
claim; it was within the two-year limitation period prescribed by the Limitations Act, but
outside the applicable six-month limitation period from the granting of the letters of
administration under the Survival of Actions Act. Ryan argues that the appellant is estopped
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from relying upon the shorter limitation period. Alternatively, he argues that the discoverability
principle or the confirmation rule apply to extend this shorter limitation period.

8
As this case is centred on issues related to limitation periods, it is important to
recollect the important events leading up to this litigation:

November 27, 1997

The accident

November 28, 1997

Cabot Insurance Co. (“Cabot Insuranc
e”) appoints adjuster Brian Lacey to lo
ok after the claim against its insured M
oore. Ryan retains counsel who contac
ts the adjuster advising of his retainer a
nd that Ryan, while his injuries are bei
ng assessed, will pursue his property d
amage claim directly with the adjuster.

December 1997 – December 1998

Cabot Insurance pays Ryan’s property
damage claim directly to him. Corresp
ondence is exchanged between Ryan’s
counsel and the adjuster concerning Ry
an’s medical condition, the adjuster se
eking documentation and updates on R
yan’s condition, and the counsel provi
ding the information requested. The co
unsel forwards Ryan’s hospital chart to
the adjuster, for which Cabot Insuranc
e reimburses counsel the $40 fee.
Moore dies at age 75 from causes unre
lated to the accident.

December 26, 1998
January 25, 1999

February 16, 1999

The adjuster writes to Ryan’s counsel s
eeking medical information and reitera
ting that the insurer would pay a reaso
nable fee for a medical report. He refer
s to Moore as “Our Insured”.
Letters of Administration of the Estate
of Rex Moore are granted to Muriel S
mith.
Ryan’s counsel forwards to the adjuste
r an invoice for a medical report of Ry
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an’s examination by an orthopaedic sur
geon.
The adjuster forwards to Ryan’s couns
el a cheque for payment of the medical
report. The cheque is payable to Dr. La
ndells. He refers to Moore as “Our Ins
ured”.
Six months have passed since the grant
of letters of administration of Moore’s
estate.
The statement of claim is issued namin
g Rex Moore as defendant.
Ryan’s counsel writes to the adjuster s
eeking payment for the cost of obtainin
g the chart from Ryan’s family physici
an. He refers to Moore as “Your Insure
d”.

March 2, 2000

Ryan’s counsel writes to the adjuster r
equesting payment for the chart of anot
her physician. He refers to Moore as
“Your Insured”.

May 18, 2000

The adjuster learns of Moore’s death.

September 22, 2000

Ryan’s counsel learns of Moore’s deat
h after attempting to serve the stateme
nt of claim.

October 24, 2000

Ryan’s counsel suggests to Cabot Insur
ance’s claims examiner, Valerie Moor
e, in a meeting (to discuss claims unrel
ated to this case) that there might be a
problem with the limitation period.

November 9, 2000

Cabot Insurance refuses to settle Rya
n’s claim because the action is outside
the limitation period.

9
Cabot Insurance applied to intervene in the proceedings and sought an order
striking out the statement of claim for being out of time. It further claimed that the statement of
claim naming a dead person as defendant was a nullity and was not capable of being amended.
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Ryan also filed an application to amend the statement of claim to describe the defendant as
“Rex Moore, Deceased, by his administratrix, Muriel Smith”.
B.

Supreme Court of Newfoundland and Labrador (2001), 2001 CanLII 33766 (NL SC), 205
Nfld. & P.E.I.R. 211

10
At the Supreme Court of Newfoundland and Labrador, Orsborn J. denied Cabot
Insurance’s application to have the action dismissed. First, he held that the discoverability rule
did not apply to postpone the running of the Survival of Actions Act limitation period, since the
fact of death was not an element of the cause of action and was not required to complete the
cause of action (paras. 50-51). Second, Orsborn J. held that the confirmation provisions of s. 16
of the Limitations Act are not expressly confined to the limitation periods fixed by the
Limitations Act. He saw no reason in principle why a cause of action continued under the
Survival of Actions Act could not be confirmed and the limitation period fixed by that Act thus
continued. He concluded that Cabot Insurance’s payment for the medical report on July 29,
1999 constituted a confirmation of Ryan’s cause of action. Since the action was commenced
within six months of this payment, the proceeding was still within the short Survival of Actions
Act limitation period and was not statute barred (paras. 52-63). Third, Orsborn J. concluded that
in any event, on the facts of this case, the cause of action against Moore was not a cause of
action to which the Survival of Actions Act applies. The Survival of Actions Act permits a cause
of action to survive “for the benefit of or against” an estate (s. 2(b)). The Survival of Actions
Act deals with the potential acquisition or dissipation of estate assets. However, in this case,
Ryan’s claim poses no risk to the assets of the estate. Instead, the risk lies on the insurer.
Moore was a defendant in name only, and the real party to the action was the insurer. Thus,
Ryan’s cause of action was not extinguished on Moore’s death (paras. 66-76). Fourth, Orsborn
J. held that if Ryan’s cause of action had not been confirmed and if the Survival of Actions Act
was indeed applicable (which he held it was not), then the action would have been a nullity for
being commenced outside the limitation period. However, as this was not the case, the plaintiff
was not statute barred.
C.

Court of Appeal of Newfoundland and Labrador (2003), 224 Nfld. & P.E.I.R. 181, 2003
NLCA 19 (CanLII)
(1) Wells C.J. (for the majority)

11
The majority of the Court of Appeal allowed, in part, both the appeal and crossappeal. The applications judge’s order to permit the intervention of Cabot Insurance and the
amendment of the statement of claim was affirmed. Wells C.J. held that the applications judge
made no error in considering the existence of insurance in determining whether or not the
action posed a financial risk to the estate. He nevertheless held that the applications judge erred
in holding that the cause of action against Moore is a cause of action to which the Survival of
Actions Act did not apply. The court explained that unless the Survival of Actions Act applies,
the action will be a nullity. The right to institute a tort action after death, or continue an action
after death, derives from the statute. Without such a statute, this right does not otherwise exist.
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12
The majority agreed with the applications judge that the discoverability rule does
not apply to postpone the running of the limitation period under the Survival of Actions Act.
Concluding that the limitation period in the statute runs from an event that occurs without
regard to the injured party’s knowledge, the majority deemed that allowing the application of
the discoverability rule would disrupt the exception to the common law rule, the courts thereby
intruding into the legislature’s jurisdiction.

13
The majority disagreed with Orsborn J.’s holding that the confirmation provisions
of the Limitations Act also apply to the limitation period under the Survival of Actions Act.
Wells C.J. held that s. 16 of the Limitations Act provides confirmation of a cause of action and
not of the right to commence it. The majority pointed out that the nature of the cause of action,
or whether it is confirmed, is not relevant to the date of death or of grant of probate which
triggers the limitation period created by the Survival of Actions Act. Confirmation did not arise
in relation to the limitation period stemming from the Limitations Act because the statement of
claim was issued within two years of the collision, i.e. within the prescribed delay.

14
Turning to the last issue, the majority held that Moore’s estate and Cabot
Insurance were barred by the principle of estoppel from relying on the fact of Moore’s death
and the granting of letters of administration. The particular form of estoppel invoked was
estoppel by convention. Wells C.J., having reviewed Canadian and foreign authorities and
decisions, concluded that estoppel by convention was established (para. 79). The majority held
that detrimental reliance was not required. Consequently, Cabot Insurance and Moore were
estopped from pleading that Moore died or that letters of administration were granted prior to
May 2000 in order to invoke the shorter Survival of Actions Act limitation period. As a result,
nullity could not be established and the statement of claim was amended to name the
administratrix of Moore as defendant in the action.
(2) Cameron J.A. (dissenting)
15
In dissenting reasons, concurred in by Welsh J.A., Cameron J.A. disagreed with
the estoppel analysis and held that it did not apply to the case at bar. After analysing case law
and doctrine, she concluded that mutual misunderstanding (both parties assuming that Moore
was alive) did not amount to a common assumption. The dissenting judges did not find that the
letters sent by Cabot Insurance to Ryan’s counsel referring to “Our Insured: Rex Moore”
formed the basis on which the parties governed their conduct. The failure to commence the
action within the Survival of Actions Act’s limitation period was not due to any arrangement
between the parties, and consequently, there was no reliance on any convention. Therefore, this
principle did not apply. Ryan’s action was therefore time barred. The dissenting judges would
have allowed the appeal.
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(1) Statutory Limitation Periods
16
The situation here is governed by two limitation periods: s. 5 of the Limitations
Act (see Appendix) and s. 5 of the Survival of Actions Act. The limitation period in s. 5 of the
Limitations Act applies initially. Section 5 of the Survival of Actions Act superimposes itself
on s. 5 at a later point in time, but does not eliminate it. This follows from the fact that the
Survival of Actions Act does not create a new cause of action, as will be explained later.

17
Pursuant to s. 5 of the Limitations Act, a person can bring an action for damages in
respect of injury based on contract or tort within two years of the date on which the right to do
so arose. Ryan, by issuing a statement of claim on October 28, 1999, naming Rex Moore as the
defendant, therefore, met the prescribed limitation period in the Limitations Act. Nevertheless,
unknown to the parties, Rex Moore had died on December 26, 1998, altering the fact scenario.

18
As stated by the Court of Appeal, it is well known that at common law a personal
action in tort is extinguished on the death of the victim or the wrongdoer: actio personalis
moritur cum persona (see G. Mew, The Law of Limitations (2nd ed. 2004), at p. 253). Being
unable to sue the estate of a deceased tortfeasor was particularly severe as it left injured
survivors of motor vehicle accidents without any means of recovery. This led legislatures to
enact statutes to diminish the hardship of the common law rule. The Fatal Accidents Act,
R.S.N.L. 1990, c. F-6, and the Survival of Actions Act were such statutes. Under the Fatal
Accidents Act, the estate of a person who died as a result of the accident, or the survivors of that
person, are accorded the right to maintain an action for death by wrongful act. Also, pursuant to
s. 2 of the Survival of Actions Act (see Appendix), an action vested in or existing against a
person who has died can be maintained by or against the deceased person’s estate. However, s.
5 of the Survival of Actions Act prohibits an action brought six months after letters of probate or
administration of the estate of the deceased have been granted, and after the expiration of one
year from the date of death. Hence, the provision is meant to keep the action “alive” for a
specific period of time. The Survival of Actions Act imposes an additional limitation period. As
eloquently affirmed by Orsborn J., the Survival of Actions Act does not create a cause of action.
It grafts its provision onto an existing cause of action, one which is complete in all of its
elements before the operation of the Survival of Actions Act (para. 45).

19
In the case at bar, the Survival of Actions Act has the effect of shortening the time
period within which the action could be taken because “an action founded in tort may only be
taken by or against the estate of a deceased person if it is commenced within that period of time
that is common to both limitations periods”: per Wells C.J., at para. 37.
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20
Ryan argues that the Survival of Actions Act contemplates that a cause of action
can arise under the Survival of Actions Act. I fail to see how the expression “[c]auses of action
under this Act” or “an action . . . under this Act” found in ss. 8(1) and 5 respectively can be
seen to indicate the creation of a new cause of action. The Survival of Actions Act expressly
contemplates the survival of causes of action existing against a person who has died (s. 2). I
take that to mean that the cause of action existed prior to the application of the Survival of
Actions Act. The survival of a cause of action for a time and its creation are two different things.
(2) Discoverability: The Judge-Made Rule
21
The debate concerning the use of the discoverability principle in tort actions has
been settled by this Court in Kamloops (City of) v. Nielsen, 1984 CanLII 21 (SCC), [1984] 2
S.C.R. 2, Central Trust and M. (K.) v. M. (H.), 1992 CanLII 31 (SCC), [1992] 3 S.C.R. 6.

22
The discoverability principle provides that “a cause of action arises for purposes
of a limitation period when the material facts on which it is based have been discovered or
ought to have been discovered by the plaintiff by the exercise of reasonable diligence”: Central
Trust, at p. 224. In some provinces, the discoverability rule has been codified by statute; in
others, it has been deemed redundant because of other remedial provisions.

23
While discoverability has been qualified in the past as a “general rule” (Central
Trust, at p. 224; Peixeiro v. Haberman, 1997 CanLII 325 (SCC), [1997] 3 S.C.R. 549, at para.
36), it must not be applied systematically without a thorough balancing of competing interests
(Peixeiro, at para. 34). The rule is an interpretative tool for construing limitation statutes. I
agree with the Manitoba Court of Appeal when it writes:

In my opinion, the judge-made discoverability rule is nothing more than a rule
of construction. Whenever a statute requires an action to be commenced within a
specified time from the happening of a specific event, the statutory language must
be construed. When time runs from “the accrual of the cause of action” or from
some other event which can be construed as occurring only when the injured party
has knowledge of the injury sustained, the judge-made discoverability rule applies.
But, when time runs from an event which clearly occurs without regard to the
injured party’s knowledge, the judge-made discoverability rule may not extend the
period the legislature has prescribed. [Emphasis added.]
(Fehr v. Jacob (1993), 1993 CanLII 4407 (MB CA), 14 C.C.L.T. (2d) 200, at p.
206)
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See also Peixeiro, at para. 37; Snow v. Kashyap (1995), 1995 CanLII 9829 (NL CA), 125 Nfld.
& P.E.I.R. 182 (Nfld. C.A.).
24
Thus, the Court of Appeal of Newfoundland and Labrador is correct in stating that
the rule is “generally” applicable where the commencement of the limitation period is related
by the legislation to the arising or accrual of the cause of action. The law does not permit resort
to the judge-made discoverability rule when the limitation period is explicitly linked by the
governing legislation to a fixed event unrelated to the injured party’s knowledge or the basis of
the cause of action (see Mew, at p. 55).
(3) Discoverability Principle Does Not Apply to the Survival of Actions Act

25
Ryan submits that the discoverability rule applies to the limitation period
contained in s. 5 of the Survival of Actions Act. He argues that the limitation period should not
begin to run until he knew, or ought reasonably to have known, the material facts which
determine (i) his cause of action under the Survival of Actions Act and (ii) the limitation period.
In sum, Ryan claims that the death of Moore is integral to the cause of action and that the
limitation period should not start to run until he knew that he had a cause of action against the
estate of Rex Moore. The appellants submit that the discoverability rule does not apply to the
Survival of Actions Act as it would transcend the logic of statutory interpretation and the
scheme enacted by the legislature. In addition, they say that the rule does not apply where time
runs from a fixed event.

26
Like the Court of Appeal, I am of the view that the appellants’ position is correct.
For ease of reference, I reproduce s. 5 of the Survival of Actions Act:
5. An action shall not be brought under this Act unless proceedings are started
within 6 months after letters of probate or administration of the estate of the
deceased have been granted and proceedings shall not be started in an action under
this Act after the expiration of 1 year after the date of death of the deceased.
27
Pursuant to the Survival of Actions Act, the limitation period is triggered by the
death of the defendant or the granting by a court of the letters of administration or probate. The
section is clear and explicit: time begins to run from one of these two specific events. The Act
does not establish a relationship between these events and the injured party’s knowledge. I
agree with the appellants that knowledge is not a factor: the death or granting of the letters
occurs regardless of the state of mind of the plaintiff. We face here a situation in respect of
which, as recognized by this Court in Peixeiro, the judge-made discoverability rule does not
apply to extend the period the legislature has prescribed. Thus, I agree with the Court of
Appeal that by using a specific event as the starting point of the “limitation clock”, the
legislature was displacing the discoverability rule in all the situations to which the Survival of
Actions Act applies.
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28
A number of the appellate courts have dealt with the question of discoverability in
the context of actions by or against estates of deceased persons. The appellants rely extensively
on Payne v. Brady (1996), 1996 CanLII 11040 (NL CA), 140 D.L.R. (4th) 88 (Nfld. C.A.),
leave to appeal refused, [1997] 2 S.C.R. xiii. While the facts of that case are very similar to the
present, it is not clear whether the Court of Appeal of Newfoundland decided that the rule of
discoverability did not apply because death is always a possibility or because the appellant
Payne had ample time after she became aware of the death of Brady to commence her action.
What is clear is the point advanced by O’Neill J.A.: the death of a prospective defendant and
the possibility of a shortened period to commence an action is a reality that claimants and their
counsel have to guard against: Payne, at p. 94.

29
The Nova Scotia Court of Appeal decision in Burt v. LeLacheur (2000), 2000
NSCA 90 (CanLII), 189 D.L.R. (4th) 193, is invoked by the respondent. However, the
reasoning of that case cannot be applied in the case at bar. In Burt, the Court of Appeal held
that the discoverability rule applied to s. 10 of the Fatal Injuries Act, R.S.N.S. 1989, c. 163. The
Nova Scotia Court of Appeal stated its position in the following manner (at p. 208):
If the discoverability rule applies to a limitation period running from “when the
damages were sustained” (Peixeiro) and from “the final determination of the action
against the insured” (Grenier), I think it is not unreasonable to apply it to the period
one year after the death so as to start time running only when the claimant knows or
ought to know that the death might be a wrongful one. This, having in mind the
statutory scheme of the Fatal Injuries Act, is no greater a stretch of the language
than was made by the courts in Peixeiro, Grenier and other cases, all for the
purpose of preventing a potential injustice.
We must avoid the accusation of usurping the role of the Legislature, but in my
opinion to apply the discoverability rule here is consistent with what has already
been done before. On the true consideration of s. 10 of the Fatal Injuries Act, time
does not run simply from a fixed event, but from constituent elements of the cause
of action created by the statute. [Emphasis added.]
30
In Burt, the death of a person for which an action can be brought under the Fatal
Injuries Act does not merely refer to the time of death as provided in the Survival of Actions
Act, but to a “wrongful” death. It is not an event totally unrelated to the accrual of the cause of
action. Hence, the death of the person there is in fact a “constituent elemen[t] of the cause of
action”, contrary to the present case.

31
In my view, the case that best assists this Court in the present matter is the one
giving rise to the Ontario Court of Appeal’s decision in Waschkowski v. Hopkinson Estate
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(2000), 2000 CanLII 5646 (ON CA), 47 O.R. (3d) 370. The court had to determine the possible
application of the discoverability rule to s. 38(3) of the Trustee Act, R.S.O. 1990, c. T.23, the
statutory provision in Ontario permitting an action in tort by or against the estate of a deceased
person and limiting the period during which such actions may be commenced. Abella J.A., as
she then was, concluded, at para. 16, that the discoverability rule did not apply to the section
since the state of actual or attributed knowledge of an injured person in a tort claim is not
germane when a death has occurred. She explained at paras. 8-9:
In s. 38(3) of the Trustee Act, the limitation period runs from a death. Unlike
cases where the wording of the limitation period permits the time to run, for
example, from “when the damage was sustained” (Peixeiro) or when the cause of
action arose (Kamloops), there is no temporal elasticity possible when the pivotal
event is the date of a death. Regardless of when the injuries occurred or matured
into an actionable wrong, s. 38(3) of the Trustee Act prevents their transformation
into a legal claim unless that claim is brought within two years of the death of the
wrongdoer or the person wronged.
The underlying policy considerations of this clear time limit are not difficult to
understand. The draconian legal impact of the common law was that death
terminated any possible redress for negligent conduct. On the other hand, there was
a benefit to disposing of estate matters with finality. The legislative compromise in
s. 38 of the Trustee Act was to open a two-year window, making access to a remedy
available for a limited time without creating indefinite fiscal vulnerability for an
estate. [Emphasis added.]
See also Canadian Red Cross Society (Re), [2003] O.J. No. 5669 (QL) (C.A.), and Edwards v.
Law Society of Upper Canada (No. 1) (2000), 2000 CanLII 4122 (ON CA), 48 O.R. (3d) 321
(C.A.).
32
Ryan’s cause of action arose prior to Moore’s death and Ryan was well aware of
his cause of action both before Moore’s death and before the expiration of the Survival of
Actions Act limitation period. In fact, the day following the accident, Ryan retained a solicitor
to pursue a claim for damages against Moore for injuries alleged to have resulted from the
accident. At that point, Ryan could have sued Moore as all the elements of his cause of action
were known. He did not need to have knowledge of the death in question to prove his claim or
issue and serve the statement of claim. Moore’s subsequent death had no impact whatsoever on
the accrual of Ryan’s cause of action. Consequently, I agree with the conclusion of the
applications judge, at para. 50:
The fact of death is of no relevance to the cause of action in question. It is not
an element of the cause of action and is not required to complete the cause of
action. Whatever the nature of the cause of action, it is existing and complete before
the Survival of Actions Act operates, in the case of a death, to maintain it and
provide a limited time window within which it must be pursued. The fact of the
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death is irrelevant to the cause of action and serves only to provide a time from
which the time within which to bring the action is to be calculated.

33
A further reason for the non-application of the discoverability rule is the evident
impact such a rule would have on the distribution of assets to the beneficiaries. Without a time
limit, an executor or an administrator would not feel free to distribute the assets of an estate
until all reasonable possibilities of claim had been addressed. This would be cumbersome and
unrealistic. “An estate should not be held to ransom interminably by the advancement of claims
which are not proceeded with in a timely manner”: MacKenzie Estate v. MacKenzie (1992), 84
Man. R. (2d) 149 (Q.B.), at para. 18, cited in Justice v. Cairnie Estate (1993), 1993 CanLII
9359 (MB CA), 105 D.L.R. (4th) 501 (Man. C.A.), at p. 510.

34
The Survival of Actions Act is itself a legislative exception to a common law rule.
Thus, it would displace the intention of the legislature to “stretch” the limitation period.
Borrowing the words of Marshall J.A. in Snow, at para. 43, to apply the rule of construction of
reasonable discoverability to such a provision would be tantamount to mounting a fiction
transcending the limits of logical statutory interpretation. Hence, it would constitute an
impermissible incursion into the legislative process.
(4) Special Circumstances
35
Ryan submits, as an alternative, that if the discoverability rule does not apply, the
limitation period should be extended because of the “special circumstances” principle. He
claims that, pursuant to this principle, fairness and justice require that an innocent plaintiff
should not be deprived of compensation through no fault of his own. This argument was not
invoked in front of the applications judge or the Court of Appeal, and is not supported by any
evidence; under these circumstances, it is, in my view, without merit.

B.

Confirmation

36
Ryan claims that the confirmation of the cause of action pursued under s. 16 of the
Limitations Act applies to extend the limitation period contained in s. 5 of the Survival of
Actions Act. He argues that the correspondence exchanged between Cabot Insurance’s adjuster
and his previous counsel, the payment made by Cabot Insurance for his property damage claim,
as well as a payment of $500 to his previous counsel for a medical report, prove
acknowledgment (as contemplated by the Limitations Act) and therefore confirmation.

37
The appellants submit that s. 16 of the Limitations Act does not apply to the
Survival of Actions Act. They claim that any confirmation of the cause of action would have no
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effect on the Survival of Actions Act limitation period because the Survival of Actions Act does
not create a cause of action but simply confers a right to pursue a claim notwithstanding the fact
that one of the parties has died. Finally, they argue that there was no confirmation of the cause
of action in this case as there was no admission of liability through the letters nor the payments
made.

38

I agree with the appellants’ position as accepted by the Court of Appeal.

39

The relevant portions of s. 16 of the Limitations Act provide:

16. (1) A confirmation of a cause of action occurs where a person
(a)

acknowledges that cause of action, right or title of another person; or

(b)

makes a payment in respect of that cause of action, right or title of
another.

(2)
Where a person against whom an action lies confirms that cause of
action, the time before the date of that confirmation shall not count when
determining the limitation period for a person having the benefit of the
confirmation against the person bound by that confirmation.
(3)
Subsection (2) applies only to a right of action where the confirmation is
given before the expiration of the limitation period for that right of action.
...
(5)

In order to be effective a confirmation must be in writing and signed by

(a)

the person against whom that cause of action lies; or

(b)

his or her agent

and given to the person or agent of the person having the benefit of that cause of
action.
40
When a person acknowledges the cause of action of another person or makes a
payment in respect of that cause of action, a confirmation of that cause of action occurs.
Consequently, the time accrued before the date of that confirmation shall not be considered
when determining the limitation period (s. 16(2)). Confirmation must, of course, be made prior
to the expiration of the limitation period (s. 16(3)).
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41
Section 16 can only apply to a limitation period which limits the time during
which an action may be taken. Since the limitation period which arises under the Survival of
Actions Act supersedes the first limitation period of the Limitations Act, and does not create or
revive an action, but merely permits it to continue, s. 16 cannot apply to it as found by the Court
of Appeal (para. 67).

42
Even if this were not the case, the facts here do not support a finding of
confirmation on the part of the appellants. I will address this issue briefly as a matter of
principle.

43
In order to establish confirmation, one of two events must be proven: (1) that the
party acknowledged the cause of action; or (2) that there was a payment made in respect of the
cause of action (see Mew, at p. 115).

44
The term “acknowledges” as used in s. 16(1)(a) of the Limitations Act has been
described by Lord Denning in Good v. Parry, [1963] 2 All E.R. 59 (C.A.), at p. 61, as requiring
an “admission”. While care must be shown when applying English case law, as the English
Limitation Act, 1939, 2 & 3 Geo. 6, c. 21, does not provide for the acknowledgment of the
“cause of action” but the acknowledgment of the “claim”, it is still persuasive authority for the
present interpretation.

45
Thus, a party can only be held to have acknowledged the claim if that party has in
effect admitted his or her liability to pay that which the claimant seeks to recover (see
Surrendra Overseas Ltd. v. Government of Sri Lanka, [1977] 2 All E.R. 481 (Q.B.)). As the
British Columbia Court of Appeal concluded in Podovinikoff v. Montgomery (1984), 1984
CanLII 52 (BC CA), 14 D.L.R. (4th) 716, at p. 721, a person can acknowledge as a bare fact
that someone has asserted (by making a claim) a cause of action against him, without
acknowledging any liability. Simple acknowledgment of the “existence” of a cause of action is
insufficient to meet the requirements of s. 16(1)(a). Acknowledgment must involve
acknowledgment of some liability.

46
Consequently, the letters from the adjuster to Ryan’s counsel (i.e. letters of
November 18, 1998 and January 25, 1999) do not restart the clock as they do not constitute an
admission of liability on the part of Cabot Insurance. These were obviously only requests for
information and part of the normal investigation process. As submitted by the appellants, if
mere investigation of claims were to constitute confirmation, then potential defendants, in order
to protect limitation defence, would have no choice but to refuse to investigate until a statement
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of claim is issued. This would destroy the possibility of early settlements and lead to increased
litigation and costs.

47
The same conclusion applies to the second way that confirmation can occur,
through payment. Of importance is the fact that both payments mentioned by Ryan, payments
for Ryan’s medical chart and Dr. Landells’ medical report, were not evidence of liability by
Cabot Insurance; nor did they indemnify Ryan, at least in part, for damages caused by the
accident. Thus, they cannot be payments in respect of the “cause of action”. Ryan relies on the
Newfoundland Court of Appeal decision in Wheaton v. Palmer (2001), 2001 NFCA 43
(CanLII), 205 Nfld. & P.E.I.R. 304, for the proposition that a payment made to a physician, but
sent to the plaintiff’s solicitor will constitute confirmation. With respect, I am of the view that
the Court of Appeal erred in this determination. I prefer the contrary position of the British
Columbia Court of Appeal in MacKay v. Lemley (1997), 1997 CanLII 3031 (BC CA), 44
B.C.L.R. (3d) 382, at para. 21. Payment for a medical report with a cheque payable to a
physician, but sent to the plaintiff’s solicitor, does not constitute confirmation of the plaintiff’s
cause of action:
The mere fact that the payment, although made payable to the doctor, was directed
through the lawyer’s office for forwarding does not, in my view, bring the payment
into the express wording of the section. The payment here, as in Germyn, was
intended to pay to the doctor. The doctor was not a person through whom the
appellant could claim. This was not a reimbursement to anyone for having paid for
the medical report but a direct payment to the doctor by [the Insurance Corporation
of British Columbia].

48
The purpose for which these types of payments and correspondence are made is
critical. In this case, they were not intended as admissions of liability, but only to promote
investigation and early resolution of certain aspects of the claim.
C.

Estoppel

49
Moore’s estate and Cabot Insurance submit that the majority of the Court of
Appeal erred when it concluded that they were estopped from relying on the fact of Moore’s
death and the granting of letters of administration, thus preventing them from arguing that
Ryan’s action was outside the Survival of Actions Act limitation period. They claim that neither
estoppel by convention nor estoppel by representation applies to the facts of the present case.
Ryan argues that the appellants are precluded or estopped from relying on the limitation period
in the Survival of Actions Act because of the application of either of these two types of estoppel.

50
While the principle of estoppel is often referred to in connection with cases of
waiver, election, abandonment, acquiescence and laches, in the context of commercial and
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contractual relationships, the case law in Canada on this subject is not as abundant as that in the
United Kingdom. It is therefore useful for this Court to address the issue in some detail,
especially where it has long been accepted that estoppels are to be received with caution and
applied with care (see Harper v. Cameron (1892), 2 B.C.R. 365 (Div. Ct.), at p. 383).

51
The state of the law of estoppel was articulated by Lord Denning in Amalgamated
Investment & Property Co. (In Liquidation) v. Texas Commerce International Bank Ltd., [1982]
1 Q.B. 84 (C.A.), at p. 122, as follows:

The doctrine of estoppel is one of the most flexible and useful in the armoury
of the law. But it has become overloaded with cases. That is why I have not gone
through them all in this judgment. It has evolved during the last 150 years in a
sequence of separate developments: proprietary estoppel, estoppel by representation
of fact, estoppel by acquiescence, and promissory estoppel. At the same time it has
been sought to be limited by a series of maxims: estoppel is only a rule of evidence,
estoppel cannot give rise to a cause of action, estoppel cannot do away with the
need for consideration, and so forth. All these can now be seen to merge into one
general principle shorn of limitations. When the parties to a transaction proceed on
the basis of an underlying assumption — either of fact or of law — whether due to
misrepresentation or mistake makes no difference — on which they have conducted
the dealings between them — neither of them will be allowed to go back on that
assumption when it would be unfair or unjust to allow him to do so. If one of them
does seek to go back on it, the courts will give the other such remedy as the equity
of the case demands.
52
The jurisprudence discloses six types of estoppel: estoppel by representation of
fact, proprietary estoppel, promissory estoppel, estoppel by convention, estoppel by deed and
estoppel by negligence (see Bower, at pp. 3-9). I will examine here the ones at the centre of this
dispute, estoppel by convention and estoppel by representation.
(1) Estoppel by Convention
(a) Definition and Principles

53
The origin of the doctrine of estoppel by convention can be traced to estoppel by
deed for which sealing and delivery were essential, and for which the foundation of duty lay not
in the agreement itself, or any reliance thereon, but in the formal solemnity of the deed,
reflecting the concern of ancient jurisprudence with form as opposed to substance. The modern
rule has evolved enormously (see Bower, at pp. 179-80; T. B. Dawson, “Estoppel and
obligation: the modern role of estoppel by convention” (1989), 9 L.S. 16).
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Bower defines the modern concept of estoppel by convention as follows (at p.

An estoppel by convention, it is submitted, is an estoppel by representation of
fact, a promissory estoppel or a proprietary estoppel, in which the relevant
proposition is established, not by representation or promise by one party to another,
but by mutual, express or implicit, assent. This form of estoppel is founded, not on
a representation made by a representor and believed by a representee, but on an
agreed statement of facts or law, the truth of which has been assumed, by
convention of the parties, as a basis of their relationship. When the parties have so
acted in their relationship upon the agreed assumption that the given state of facts
or law is to be accepted between them as true, that it would be unfair on one for the
other to resile from the agreed assumption, then he will be entitled to relief against
the other according to whether the estoppel is as to a matter of fact, or promissory,
and/or proprietary.
55
S. Wilken, Wilken and Villiers: The Law of Waiver, Variation and Estoppel (2nd
ed. 2002), at p. 223, affirms that estoppel by convention will occur where:
(i) the parties have established, by their construction of their agreement or a
common apprehension as to its legal effect, a convention basis; (ii) on that basis the
parties have regulated their subsequent dealings; (iii) one party would suffer
detriment if the other were to be permitted to resile from that convention.
See also Chitty on Contracts (29th ed. 2004), vol. 1, at p. 283.

56
The Court of Appeal of Newfoundland and Labrador, after a review of the case
law in the United Kingdom and in Canada, formulated the following four elements which need
to be proven (at para. 79):
(i) The evidence establishes an assumption in common between the parties as to a
state of facts;
(ii) The parties have adopted the common assumption as the conventional basis for
a transaction into which they have entered;
(iii) The dispute in respect of which the estoppel by convention is asserted arises
out of that transaction; and,
(iv) A detriment would flow to the party asserting the estoppel if the other party is
permitted to resile from the assumed stated facts.
These requirements were accepted by the respondent.
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57
The appellants submit that there are six requirements for the estoppel by
convention. They cite as support the New Zealand Court of Appeal decision in National
Westminster Finance NZ Ltd. v. National Bank of NZ Ltd., [1996] 1 N.Z.L.R. 548, at p. 550. In
fact, they simply advocate a more detailed description of the requirements also found in other
foreign cases.

58
The jurisprudence in the United Kingdom is indeed abundant in contrast to that in
Canada (see, e.g., The “Indian Grace”, [1998] 1 Lloyd’s L.R. 1 (H.L.), at p. 10; The “August
Leonhardt”, [1985] 2 Lloyd’s L.R. 28 (C.A.), at pp. 34-35; The “Vistafjord”, [1988] 2 Lloyd’s
L.R. 343 (C.A.), at pp. 349-53).

59
This Court is not bound by any of the above analytical frameworks. After having
reviewed the jurisprudence in the United Kingdom and Canada as well as academic comments
on the subject, I am of the view that the following criteria form the basis of the doctrine of
estoppel by convention:
(1)

The parties’ dealings must have been based on a shared assumption of fact or law:
estoppel requires manifest representation by statement or conduct creating a mutual
assumption. Nevertheless, estoppel can arise out of silence (impliedly).

(2)

A party must have conducted itself, i.e. acted, in reliance on such shared
assumption, its actions resulting in a change of its legal position.

(3)

It must also be unjust or unfair to allow one of the parties to resile or depart from
the common assumption. The party seeking to establish estoppel therefore has to
prove that detriment will be suffered if the other party is allowed to resile from the
assumption since there has been a change from the presumed position.

See Wilken, at pp. 227-28; Canacemal Investment Inc. v. PCI Realty Corp., [1999] B.C.J. No.
2029 (QL) (S.C.), at para. 35; Capro Investments Ltd. v. Tartan Development Corp., [1998] O.J.
No. 1763 (QL) (Gen. Div.), at para. 31.
(b) Application of the Law

60
The majority of the Court of Appeal held that estoppel by convention applied in
the circumstances of this case. It concluded that there was an assumption between the parties as
to a state of facts, namely: that Moore was alive; that the parties adopted this assumption as the
basis upon which their transactions relating to Ryan’s claim were to be conducted; that the
dispute in respect of which the estoppel was asserted arose out of the transactions between the
parties in dealing with Ryan’s claim; and that detriment would flow to Ryan if Moore’s estate
or the insurer were permitted to resile from the common assumption. As will be evidenced from
the analysis below, I cannot agree with this conclusion.

https://www.canlii.org/en/ca/scc/doc/2005/2005scc38/2005scc38.html?autocompleteStr=ry... 10/4/2018

CanLII - 2005 SCC 38 (CanLII)

Page 23 of 29

(i) Assumption Shared and Communicated
61
The crucial requirement for estoppel by convention, which distinguishes it from
the other types of estoppel, is that at the material time both parties must be of “a like
mind” (Troop v. Gibson, [1986] 1 E.G.L.R. 1 (C.A.), at p. 5; Hillingdon London Borough v.
ARC Ltd., [2000] E.W.J. No. 3278 (QL) (C.A.), at para. 49). The court must determine what
state of affairs the parties have accepted, and decide whether there is sufficient certainty and
clarity in the terms of the convention to give rise to any enforceable equity: Troop, at p. 6; see
also Baird Textile Holdings Ltd. v. Marks & Spencer plc, [2002] 1 All E.R. (Comm) 737,
[2001] EWCA Civ 274, at para. 84.

62
While it may not be necessary that the assumption by the party raising estoppel be
created or encouraged by the estopped party, it must be shared in the sense that each is aware of
the assumption of the other (John v. George, [1995] E.W.J. No. 4375 (QL) (C.A.), at para. 37).
Mutual assent is what distinguishes the estoppel by convention from other types of estoppel
(Bower, at p. 184). The courts have described communications complying with this requirement
as “crossing the line”. In The “August Leonhardt”, at pp. 34-35, Kerr L.J. held that

[a]ll estoppels must involve some statement or conduct by the party alleged to be
estopped on which the alleged representee was entitled to rely and did rely. In this
sense all estoppels may be regarded as requiring some manifest representation
which crosses the line between representor and representee, either by statement or
conduct. It may be an express statement or it may be implied from conduct, e.g. a
failure by the alleged representor to react to something said or done by the alleged
representee so as to imply a manifestation of assent which leads to an estoppel by
silence or acquiescence. Similarly, in cases of so-called estoppels by convention,
there must be some mutually manifest conduct by the parties which is based on a
common but mistaken assumption. . . .
There cannot be any estoppel unless the alleged representor has said or done
something, or failed to do something, with the result that — across the line
between the parties — his action or inaction has produced some belief or
expectation in the mind of the alleged representee, so that, depending on the
circumstances, it would thereafter no longer be right to allow the alleged
representor to resile by challenging the belief or expectation which he has
engendered. To that extent at least, therefore, the alleged representor must be open
to criticism. [Emphasis added.]
See also The “Vistafjord”, at p. 350. Thus, it is not enough that each of the two parties acts on
an assumption not communicated to the other (The “Indian Grace”, at p. 10). Further, the
estopped party must have, at the very least, communicated to the other that he or she is indeed
sharing the other party’s (ex hypothesi) mistaken assumption (John, at para. 81; Bower, at p.
184).
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63
In the present case, the record discloses 14 letters exchanged by Ryan’s counsel
and the adjuster with respect to the respondent’s personal injury claim (A.R., vol. II, at pp. 15070). However, none of these prove the existence of a common assumption. The letters lack
clarity and certainty. The mere fact that communications occurred between the parties does not
establish that they both assumed that Moore was alive. It is unlikely the question of whether
Moore was alive or dead crossed the minds of either the appellants or the respondent. The fact
that Ryan’s counsel had originally diarized the claim as having a two-year limitation period
under the Limitations Act shows that he had not turned his mind to the possibility of a shorter
limitation period under the Survival of Actions Act. Effectively, this Court is in the presence of
mutual ignorance, not mutual assumption.

64
Ryan submits, and it was agreed by the Court of Appeal, that the subject line in
the letters exchanged between his counsel and the adjuster which read “Your Insured: Rex
Moore” or “Our Insured: Rex Moore” is self-explanatory and indicates an assumption by both
parties, that Moore was alive. I strongly disagree. This is an unrealistic interpretation of the
subject line in the letters. Such an expression can mean one thing only: the named insured under
the automobile insurance policy was Rex Moore. The words are a mere identification of the file
the undersigned is dealing with. The Court of Appeal erred by giving weight to the subject line
of these letters, which, properly interpreted, provide no evidence of a mutual assumption that
Moore was alive.

65
Nor did the fact that the parties were conferring without regard to the limitation
period establish a shared assumption that the limitation defence would not be relied on. The
letters contain limited and simple requests for details of the claim, and do not establish a
convention between the parties (see Hillingdon London Borough, at paras. 57 and 60; Seechurn
v. ACE Insurance S.A.-N.V., [2002] 2 Lloyd’s L.R. 390, [2002] EWCA Civ 67, at p. 396). In
fact, the matter did not proceed beyond the preliminary stage of investigating the merits of the
personal injury claim. There were no negotiations or settlement discussions, no admission of
liability, and no agreement to forego a possible limitation defence.

66
Even if one could conclude that there was a mutual assumption between the
parties, I am of the view that it cannot realistically be asserted that the respondent
communicated to the appellants that he indeed shared the mistaken assumption. In this regard, I
agree with the dissenting members of the Court of Appeal when they affirm (at para. 108):
It is true that both parties assumed Mr. Moore was alive. That, as noted above,
is not sufficient to establish estoppel by convention. Prior to Mr. Moore’s death,
any reference to him implying he was alive was a reflection of the truth at that time.
That cannot be said to be a communication which becomes the basis of a
convention that they will proceed on the assumption that Mr. Moore is alive, even
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beyond his death. There is no direct or circumstantial evidence which would lead to
such a conclusion. The question becomes: could any agreement have arisen after
Mr. Moore’s death? The two letters written by the adjuster after Mr. Moore’s death
were in error when they said “Our insured – Rex Moore” but there is no
communication to the other party and acceptance that they are to govern their future
conduct on that basis.
(ii) Detrimental Reliance
67
The appellants submit that detrimental reliance is a requirement that must be
proven in order to find convention estoppel. I agree. The Court of Appeal erred in finding this
condition fulfilled by simple proof that a detriment would flow to the party asserting the
estoppel if the other party were permitted to resile from the assumed stated facts, without a
finding of reliance.

68
The jurisprudence and academic comments support the requirement of detrimental
reliance as lying at the heart of true estoppel (see Bower, at pp. 6 and 184; John, at para. 86;
Hillingdon London Borough; The “August Leonhardt”, at p. 35; Litwin Construction (1973)
Ltd. v. Pan (1988), 1988 CanLII 174 (BC CA), 52 D.L.R. (4th) 459 (B.C.C.A.), at pp. 469-70;
Canacemal, at paras. 33-35; Vancouver City Savings Credit Union v. Norenger Development
(Canada) Inc., [2002] B.C.J. No. 1417 (QL), 2002 BCSC 934 (CanLII), at para. 74; 32262 B.C.
Ltd. v. Companions Restaurant Inc. (1995), 1995 CanLII 354 (BC SC), 17 B.L.R. (2d) 227
(B.C.S.C.), at pp. 235-36).

69
Detrimental reliance encompasses two distinct, but interrelated, concepts: reliance
and detriment. The former requires a finding that the party seeking to establish the estoppel
changed his or her course of conduct by acting or abstaining from acting in reliance upon the
assumption, thereby altering his or her legal position. If the first step is met, the second requires
a finding that, should the other party be allowed to abandon the assumption, detriment will be
suffered by the estoppel raiser because of the change from his or her assumed position (see
Wilken, at p. 228; Grundt v. Great Boulder Proprietary Gold Mines Ltd. (1937), 59 C.L.R. 641
(Austl. H.C.), at p. 674).

70
Returning to the case at bar, even if one were to assume the existence of a
communicated common assumption between the parties, there is no evidence that the
respondent relied on this assumption. The evidence suggests that the respondent never put his
mind to the shorter Survival of Actions Act limitation period. First, Ryan’s counsel diarized the
matter as a two-year limitation period. Second, the issue of estoppel by convention was raised
for the first time by the Court of Appeal itself and was never discussed before the applications
judge. Moreover, in the affidavit of Ryan’s counsel, nowhere does he state that he believed that
the adjuster intended him to act or refrain from acting in reliance on any agreement (A.R., vol.
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II, at pp. 137-46). From the date of the accident, November 27, 1997, to the expiry of the
Survival of Actions Act limitation period, August 16, 1999, there was never any discussion by
the respondent of the limitation period. On October 24, 2000, when Ryan’s counsel indicated
for the first time to Cabot Insurance’s claim examiner that there might be a problem with the
limitation period, he did not refer to a mutual understanding that Moore was to be treated as
being alive for the purposes of Ryan’s claim, nor did he raise the existence of an agreement.

71
It was not open to Ryan’s counsel to refrain from bringing an action against Rex
Gilbert Moore based solely on the limited communications between counsel. The letters relied
upon were limited to the collection of medical information and documentation about Ryan’s
alleged injuries — nothing more. I have already spoken about the subject line; one cannot
disregard the fact that all negotiations/communications were also done on a “without prejudice”
basis.

72
Consequently, I agree with the dissenting members of the Court of Appeal that the
respondent not only did not rely on this alleged assumption, but his conduct does not show an
intention to affect the legal relations between the parties. The record does not disclose that the
respondent changed in any way his position on the basis of this alleged mutual assumption.
(iii) Detriment
73
Once the party seeking to establish estoppel shows that he acted on a shared
assumption, he must prove detriment. For the plea to succeed, it must be unjust or unfair to
allow a party to resile from the common assumption (Wilken, at p. 228). It is often said that the
fact that there will have been a change from the presumed legal position will facilitate the
establishment of detriment: “This is because there is an element of injustice inherent within the
concept of the shared assumption — one party has acted unjustly in allowing the belief or
expectation to ‘cross the line’ and arise in the other’s mind”: Wilken, at p. 228.

74
This final requirement of estoppel has been described as proving that it would be
“unjust”, “unconscionable” or “unfair” to permit a party to resile from the mutual assumption
(see, e.g., Bower, at p. 181; John; The “Indian Grace”; The “Vistafjord”). However, it may
be preferable to refrain from using “unconscionable”, in order to avoid confusion with this last
concept which has developed a special meaning in relation to inequality of bargaining power in
the law of contracts (where we speak of unconscionable transactions, for instance) (see Litwin
Construction, at p. 468).

75
In the case at bar, given that there was no shared assumption or reliance, the
detriment criterion does not need to be addressed. I would note, however, that a detriment is
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not established by a reduced limitation period, as suggested by the respondent. Limitation
periods and prescriptions, in the diverse areas of the law, have the similar effect and impact.
The Survival of Actions Act has provided a benefit not available at common law; this benefit
cannot legitimately be characterized as unfair and unjust.
(2) Estoppel by Representation

76
Where there is no shared assumption, as in the present case, there can be no
estoppel by convention, no matter how unjust the other party’s conduct may appear to be.
However, in some circumstances, the party seeking to establish estoppel may be able to rely on
estoppel by representation, an alternative here advocated by the respondent. The added
difficulty in such a case is that an estoppel by representation cannot arise from silence unless a
party is under a duty to speak. Silence or inaction will be considered a representation if a legal
duty is owed by the representor to the representee to make a disclosure, or take steps, the
omission of which is relied upon as creating an estoppel: see Wilken, at p. 227; Bower, at pp.
46-47.

77
Ryan submits that in the present case silence constituted a representation
grounding estoppel because there was a duty to disclose relevant information as it would be
unfair for the appellants to benefit from non-disclosure. I disagree. In the present case, there
was no duty on the appellants, who were at the time only potential defendants, to advise Ryan
of a limitation period, to assist him in the prosecution of the claim, or to advise him of the
consequences of the death of one of the parties. There is no fiduciary or contractual relationship
here (contrast with Queen v. Cognos Inc., 1993 CanLII 146 (SCC), [1993] 1 S.C.R. 87). The
appellants had no duty to exercise reasonable care, nor to divulge any information.

78
Hence, there was no representation, no duty to speak, no intention to affect legal
relations and no reliance in this case.
III. Conclusion
79
The legislature created an exception to the common law rule by enacting the
Survival of Actions Act. It extended the rights of the parties to permit them to continue an action
against a deceased. The relevant provision modifies the common law. It is not this Court’s role
to interfere with the scheme established by the legislature.

80
There are no reasons based on estoppel, or any other legal doctrine, to preclude
Moore’s estate or Cabot Insurance from relying on the Survival of Actions Act limitation
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period. Accordingly, I would allow the appeal on the issue of estoppel, affirm the decision of
the Court of Appeal on the other issues, and strike the statement of claim, with costs
throughout, at all levels of court.
APPENDIX
Limitations Act, S.N.L. 1995, c. L-16.1
5. [Limitation period 2 years] Following the expiration of 2 years after the date
on which the right to do so arose, a person shall not bring an action
(a)

for damages in respect of injury to a person or property, including
economic loss arising from the injury whether based on contract, tort or
statutory duty;
...

16.
person

[Confirmation] (1) A confirmation of a cause of action occurs where a

(a)

acknowledges that cause of action, right or title of another person; or

(b)

makes a payment in respect of that cause of action, right or title of
another.

(2)
Where a person against whom an action lies confirms that cause of
action, the time before the date of that confirmation shall not count when
determining the limitation period for a person having the benefit of the
confirmation against the person bound by that confirmation.
(3)
Subsection (2) applies only to a right of action where the confirmation is
given before the expiration of the limitation period for that right of action.
...
(5)

In order to be effective a confirmation must be in writing and signed by

(a)

the person against whom that cause of action lies; or

(b)

his or her agent

and given to the person or agent of the person having the benefit of that cause of
action.
Survival of Actions Act, R.S.N.L. 1990, c. S-32
2. [Causes of action to survive] Actions and causes of action
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(a)

vested in a person who has died; or

(b)

existing against a person who has died,

shall survive for the benefit of or against his or her estate.
5. [Limitation of action] An action shall not be brought under this Act unless
proceedings are started within 6 months after letters of probate or administration of
the estate of the deceased have been granted and proceedings shall not be started in
an action under this Act after the expiration of 1 year after the date of death of the
deceased.
Appeal allowed with costs.
Solicitors for the appellants: Cox Hanson O’Reilly Matheson, St. John’s.
Solicitors for the respondent: Curtis, Dawe, St. John’s.
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Heard: February 12, 2010
On appeal from the order of Justice Fred Graham of the Superior Court of Justice date
d September 17, 2009 with reasons reported at 64 M.P.L.R. (4th) 234.
Rouleau J.A.:
[1]
This appeal concerns a cottage structure that has been submerged and
uninhabited for over 14 years. The respondent now seeks to obtain a building permit to
raise the building out of the water and renovate it. The appellants maintain that the
proposed repairs and resumption of use of the building as a cottage are not permitted by
the zoning bylaws of the town nor are they allowed as a nonconforming use.
[2]
The central legal issue raised by this case is whether the intention of successive
parties to carry out the required remedial work is sufficient to preserve the legal
nonconforming use status of the cottage for the 14 years that it remained uninhabitable.
A secondary issue is whether the land in question may be used for the purpose of boat
docking.
The Facts
[3]
The subject property is located on the western bank of the Schomberg River.
The property fronts onto a private roadway known as “Private Drive”.
[4]
In 1958, the property was owned by Maurice Delight. On the site, he built a
two-storey boathouse with a loft equipped with a sink, hot plate, cupboard, toilet and
sleeping area. In 1961, the property was sold to Ernest Luff who, in 1963, built the now
submerged cottage. Mr. Luff resided in the cottage, used the boat house to store
personal property, and docked two boats on the property from 1963 until his death in
1966.
[5]
The property was then sold to Douglas Alder in 1968. The cottage began to sink
sometime in the 1980. Despite this, Mr. Alder resided in the cottage until 1991, by
which time the building had sunk into the mud to the point that Mr. Alder had to wear
rubber boots while in the cottage. While residing on the property, Mr. Alder, who
owned a boat, also used the boathouse. In 1991, Mr. Alder’s sister convinced him to
move out of the cottage and reside with her.
[6]
After moving out, Mr. Alder periodically attended at the cottage and placed sand
around it in an attempt to shore it up. After a period of illness, Mr. Alder passed away
in January 1994.
[7]
Mr. Alder’s estate did not have the resources necessary to raise the cottage and
therefore opted to sell the property to Brian Davey in May 1994 for $2.00.

https://www.canlii.org/en/on/onca/doc/2010/2010onca440/2010onca440.html?autocomplet... 10/4/2018

CanLII - 2010 ONCA 440 (CanLII)

Page 3 of 11

[8]
Mr. Davey used the land recreationally, placing a tent trailer there as well as
docking his and his family’s boats. He stated that over the 10-year period that he owned
the property he “never gave up trying to find affordable techniques to raise the house”
but that he simply did not have enough money. During the course of his ownership, the
boathouse was demolished.
[9]
In 2004, Mr. Davey sold the property to Donald Grant for $20,000. Mr. Grant’s
common-law partner intended to use the land residentially but, in the interim, leased the
land to tenants who moored their houseboat to the sunken cottage and used the roof of
the sunken cottage as a sort of deck.
[10]
The respondent purchased the property in July 2005. Prior to selling the
property, Mr. Grant’s common-law partner wrote to the Lake Simcoe Conservation
Authority requesting permission to upgrade the cottage’s support pilings.
[11]
Because the property is within the regulatory flood plain of a provincially
significant wetland, the respondent Corporation of the Town of Bradford West
Gwillimbury and the Conservation Authority have concurrent jurisdiction over it.
[12] The Conservation Authority responded to the inquiry in August 2005 indicating
that a permit from it was not required for the proposed work. A copy of this response
was sent to the town.
[13]
In December 2005, the respondent wrote to the Conservation Authority
requesting a site clearance for the property. In the letter the respondent indicated that
“work to be done to existing building is to replace wood negatively affected by mold
and decay due to moisture.”
[14] The respondent was advised that a permit from the Conservation Authority was
not required for the proposed work and the town was copied with the Conservation
Authority’s response.
[15] In February 2006, the respondent started to raise the submerged cottage. In late
March 2006, representatives of the town went to the property in response to a complaint
and advised the respondent to stop his work as he had not obtained a building permit. A
stop work order followed shortly thereafter. The respondent complied.
[16]
In September 2006, the respondent applied for a building permit. The town’s
chief building official, the appellant Jack Tosta, denied the application because, in his
view, the proposed work did not comply with the town’s zoning bylaw and, as the
cottage had been abandoned, it was no longer allowed as a legal nonconforming use.
[17]

In response to the refusal, the present application was brought.

The Zoning Bylaws
[18] The zoning bylaws respecting the use of the subject property have changed over
time. In 1958, when the boathouse and loft were built, Bylaw 869 was in effect.
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Pursuant to this bylaw, no dwelling or accessory building could be erected on a lot
having “street frontage” of less than 40 feet.
[19]
In 1963, when the cottage was built, Bylaw 1009 was in effect. It zoned the
property as agricultural but allowed for the construction of a cottage on such lands
provided that the cottage fronted on a public street or highway and was not occupied
more than 6 months in any calendar year. It also permitted buildings used for, amongst
other things, the storage of boats.
[20] In 1971, Bylaw 2263 came into force. Pursuant to that bylaw, the land continued
to be zoned agricultural, however, a person could not use the land or erect or use a
building or structure except for listed agricultural uses. The listed uses did not include
building or using a cottage building or using a property for docking a boat.
[21] The application judge found that, as of the date that Bylaw 2263 came into effect,
the land, cottage and boathouse had always been lawfully used by the property owners
and these uses had not been abandoned or otherwise discontinued within the meaning of
the law. Consequently, the current owners had a legal nonconforming use with respect
to the property and buildings.
Issues
[22]

On appeal, the appellants argue that:
1. the property was never lawfully used for residential purposes and, when it
was built, the construction and residential use of the cottage was not lawful;
and
2. in any event, the use of the property and cottage for residential purposes has
not been continuous since Mr. Alder vacated the cottage in 1991, and, as a
result, any status as legal nonconforming use was lost.

[23] For the reasons that follow, I am of the view that the application judge erred in
concluding that any legal nonconforming use of the cottage that may have existed when
Bylaw 2263 was adopted has continued to the present day. As a result, I need not
address the first issue raised by the appellants and will assume, without deciding, that
the use in 1971 of the cottage was lawful. However, I am also of the opinion that the
respondent does enjoy a right to use the property for the purpose of docking boats,
though they do not have a right to erect any new structures for this purpose.
Discussion
[24]
It is accepted by the parties that the property’s current zoning prohibits the
construction of a cottage and prohibits the use of any building located on the property as
a cottage.
[25]
The issue, therefore, is whether the respondent is entitled to carry out the
remedial work on the sunken structure on the basis that the status of the building as a
legal nonconforming use was never lost.
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[26] Legal nonconforming uses constitute exceptions to the requirement that property
owners must comply with municipal zoning bylaws. Provision for nonconforming uses
is made in s. 34(9) of the Planning Act, R.S.O. 1990, c. P.13. It reads as follows:
Excepted lands and buildings
34. (9)

No by-law passed under this section applies;

(a) to prevent the use of any land, building or structure for
any purpose prohibited by the by-law if such land, building
or structure was lawfully used for such purpose on the day
of the passing of the by-law, so long as it continues to be
used for that purpose; or
(b) to prevent the erection or use for a purpose prohibited by
the by-law of any building or structure for which a permit
has been issued under subsection 8(1) of the Building Code
Act, 1992, prior to the day of the passing of the by-law, so
long as the building or structure when erected is used and
continues to be used for the purpose for which it was erected
and provided the permit has not been revoked under
subsection 8(10) of that Act.
[27]

In order to prove a legal nonconforming use, a party must prove that:
1. the use of the land, building or structure was lawful at the time of the
enactment of the relevant zoning restriction; and
2. the previously lawful use has continued thereafter.

See Rotstein v. Oro-Medonte (Township) (2002), 2002 CanLII 25100 (ON SC), 34
M.P.L.R. (3d) 266 (Ont. S.C.), at para. 35.
[28]
As set out in Ian MacFee Rogers & Alison Scott Butler, Canadian Law of
Planning and Zoning, 2d ed., looseleaf (Toronto: Carswell, 2009), at para. 6.2.1:
The general intention of planning legislation is eventually to
eliminate non-conforming uses and replace them with
permitted uses; thus the council may be said to zone out
such uses. This is based on the premise that such a use is
undesirable because it is incompatible with the existing
permitted uses but is to be tolerated because it was a lawful
use prior to its prohibition by by-law. It has been said that
gradual elevation of a district is an end towards which
progress should always be made.
[29] As indicated earlier, I will, for purposes of this decision, assume that the original
construction and use of the now-sunken cottage constituted a permitted use at the time
that Bylaw 2263 was enacted. I will also assume that the use continued at least until Mr.
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Alder moved out in 1991. The remaining issue, therefore, is whether the legal
nonconforming use status was lost in the period between 1991 and 2005.
[30] The respondent maintains that the legal nonconforming use status of the cottage
was not lost. In support of his submission he argues that, as found by the application
judge, there was continuous use of the property for residential purposes and, even if the
use for residential purposes was discontinued as a result of the cottage sinking into the
water and mud, each of the successive owners intended to return the cottage to use.
Such an ongoing intention serves to preserve the legal nonconforming use status of the
building.
[31] The critical period for analysis is from 1991 when Mr. Alder moved out of the
cottage until 2005, when the respondent purchased the property. It is uncontested that
during this period the cottage was uninhabitable as it was largely submerged in the
Schomberg River. In the absence of actual habitation, was the intention to use the
cottage enough to prevent the loss of the nonconforming use during this period?
[32] To establish a legal nonconforming use s. 34(9) of the Planning Act provides that
the respondent must establish both an intention to use and the continuation of the actual
use so far as possible in the circumstances.
[33] The application judge found that both elements of the test were satisfied for the
relevant period. Specifically, the court found that even though the cottage was
uninhabitable during that period, Mr. Alder did not have the funds to carry out the
repairs, Mr. Davey had maintained the residential use of the property as far as possible
through his regular use of a tent trailer and Mr. Grant’s common-law partner maintained
the use to the extent possible by renting the property to tenants who used the cottage as a
place to dock their houseboat. With respect to the 10 years of ownership by Mr. Davey,
the application judge accepted Mr. Davey’s testimony that he always intended to raise
the cottage and use it as a residence but that he was impecunious.
Was the cottage used?
[34] In my view, the application judge erred by conflating the use of the land for a
purpose such as parking his tent trailer with the use of the cottage. The central issue is
the respondent’s ability to raise the cottage out of the mud and water, reconstruct it and
put it back into use and the application judge’s order requiring the issuance of the
required building permit.
[35]
In 1971 when Bylaw 2263 was passed, Mr. Alder was residing in the cottage
and, in addition, was using the balance of the property for recreational purposes such as
the docking of his boat. The Bylaw restricted both the use of the property and the
erection and use of any structure, except for certain listed agricultural uses. Residential
or recreational uses were not allowed.
[36]

Bylaw 2263 provided that:
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Nothing in this Bylaw shall prevent the continuance in any
Zone of a use existing on the date of the passage of this
Bylaw, including the repair and renovation of existing
buildings subject to the provisions of this Bylaw respecting
setback, yard requirements and height, so long as it
continues to be used for the same purpose.
[37]
In the bylaw, “use” is defined as “the purpose for which a lot or building or
structure or any combination thereof is designed, arranged, occupied or
maintained” (emphasis added). The definition therefore clearly makes a distinction
between the lot and the building or structures erected thereon. This distinction is
consistent with s. 34(9) of the Planning Act where the same distinction is made in para.
(a) between use of land, a building, or a structure. As a result, the use made of the lots
and existing buildings should be looked at separately from erecting or rebuilding a
structure when considering nonconforming uses.
[38] With this distinction in mind, I turn now to a brief review of the relevant facts as
they relate to the use of the cottage structure. Until 1991, Mr. Alder lived full time in
the cottage. As it sunk into the mud and water he attempted to shore up the building and
continued to use it until the water in the cottage became too deep. Although he left the
cottage in 1991, he maintained an intention to fix the problem and return to live in the
cottage. He did not have the money to raise the cottage, but he did periodically place
sand around the building in an attempt to stop its sinking. He later became ill and died
in 1994 without having carried out the intended repairs.
[39]
By 1994, after Mr. Alder’s death, the estate became concerned about the
potential liability with respect to the property as it could not afford to retain someone to
take down or secure the boathouse or cottage.
[40] As a result, in 1994, the estate decided to sell to a neighbour, Lorraine Davey.
Because Davey did not want the property to merge with neighbouring properties that she
owned, she decided that her son Brian Davey would purchase it. Mr. Davey then
purchased the property for $2. As a result of this purchase the Davey family now owned
four properties on Private Drive: The subject property No. 27, as well as No. 37, No. 41
and No. 47. Lorraine Davey resided seasonally at No. 37 and her mother resided
seasonally at No. 47. From the record it is not clear who, if anyone, resided at No. 41.
The structures at No. 37 and 47 had also previously begun to sink into the mud. They
were raised and placed onto new piles in the 1980s.
[41]
Brian Davey deposed that he and his mother “enjoyed the use of our family’s
properties on Private Drive over the years” and, with respect to the subject property “I
docked my boats on the property as well as my family’s other boats. I placed a tent
trailer on the land and resided in it when I was present on the land, which was a very
quiet and scenic location next to the river.” Mr. Davey also used a backhoe to create
parking spaces on the property that were used for his and his family members’ vehicles.
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[42] The four Davey properties on Private Drive appear, therefore, to have operated as
a type of family compound with the subject property being used as a place to dock
family boats and park family cars.
[43]
Brian Davey’s use of the property, to dock boats and occasionally to stay in a
tent trailer is of little relevance to the continued use of the cottage structure. On the
evidence, it is clear that from 1994 to 2004, use of the cottage structure for the purpose
for which it had been built had been wholly discontinued.
[44] Further, the fact that in 2004 and 2005 the property was rented to tenants who
docked the houseboat to the roof of the cottage and who used the cottage roof as a deck
does not, in my view, constitute use of the cottage for the purpose for which the building
was designed, arranged, occupied or maintained as required by the bylaw. It cannot be
maintained that docking a house boat on the roof of the cottage falls within the properly
defined scope of the original nonconforming use; it is not a change in intensity, but
rather a change in kind: see Saint-Romuald (City) v. Oliver, 2001 SCC 57 (CanLII),
[2001] 2 S.C.R. 898. It cannot, therefore, amount to the “residential use of the
bungalow” as the application judge found. In any event, even if it amounted to
residential use, it could not revive a legal nonconforming use if that use had been lost
over the course of the preceding 10 years.
Was the intention to repair the cottage sufficient to preserve the right?
[45] The respondent argues that Mr. Davey’s intention to raise the cottage out of the
mud and water and renovate it was sufficient to preserve the legal nonconforming use
even if use of the cottage had been wholly discontinued during that period. I disagree.
[46] In Haldimand-Norfolk (Regional Municipality) v. Fagundes (2000), 11 M.P.L.R.
(3d) 1, this court quoted with approval the Ontario Municipal Board’s decision in
572989 Ontario Inc. v. North York (City) Committee of Adjustment, [1997] O.M.B.D.
No. 976 (QL) wherein the Board found, at para. 10, that “In all the cases of vacancy
where the Court or the Board found that the use had continued despite the vacancy,
there was some reasonable explanation for the vacancy or some circumstance at least
partially outside the owner’s control that temporarily prevented the use” and that “if
intention was determinative, the intention was at least an active intention consistent with
the spirit of the provision.”
[47]
In my view, the evidence in this case falls far short of the active intention
consistent with the spirit of s. 34(9) of the Planning Act.
[48] Although the application judge relied on Mr. Davey’s impecuniosity to explain
his failure to undertake the work necessary to raise the cottage and render it habitable, in
my view, a lack of funds cannot justify inaction in the circumstances of this case for
such an extensive period. Impecuniosity may well be a valid consideration for Mr.
Alder who had been residing in the cottage for many years prior to its sinking into the
mud and water. His lack of funds and illness were circumstances truly beyond his
control, and his continued genuine intention to use the cottage and the steps he took to
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try and shore up the cottage may well have preserved the nonconforming use during his
tenure.
[49]
The situation, however, is quite different for Mr. Davey. He purchased the
property for $2 fully aware of the need to raise the cottage if the nonconforming use was
to be preserved. The fact that he did not have the funds to do so cannot, in light of his
informed choice to purchase the property, preserve the nonconforming use status of the
cottage for the 10 years that he owned it. A purchaser of a property in circumstances
such as these needs to do more than simply maintain an intention to resume use of the
property. The intention to resume a use must be coupled with reasonable steps to
resume that use. Keeping in mind the general intention of the planning legislation to
eventually eliminate nonconforming uses, it is neither unfair nor inequitable to require
that Mr. Davey, as purchaser, act within a reasonable time to resume the use in
question. He simply cannot justify such an extensive delay by reference to costs he
knew or ought to have known would have had to be incurred when he made the decision
to purchase.
Use of the Land for Boat Docking
[50] While the residential use of the cottage has been lost, I am of the view that the
respondent continues to enjoy a right to use the land generally for the docking of boats.
[51] The affidavit of John Luff indicated that, as early as 1953, boats had been docked
at the subject property. A photograph taken in 1953 and attached as an exhibit to his
affidavit shows a docked boat on the river at 27 Private Drive. During this period, the
property was zoned under Bylaw 869. While this bylaw prohibited a “garage or other
outbuilding” from being used as a “residence or living quarters” and regulated the
erection of a “dwelling or accessory building”, it neither prohibited the docking of boats
nor barred the erection of a dock on the subject property.
[52]
The application judge found that Luff, Alder, Davey and Grant each docked
boats or allowed boats to be docked on the land during their respective periods of
ownership. These activities could, as I have noted, be traced back to the docking of
boats on the property in 1953, even prior to the erection of the boathouse by Maurice
Delight around the spring of 1958, and certainly prior to the passage of Bylaw 1009.
[53]
While the appellants argue that the boathouse was never lawfully erected as it
violated the “street frontage” requirements contained in Bylaw 869, in my view, this
does not affect the legality of the docking of boats that occurred in the 1950s. As I have
already noted, Bylaw 869 did not prohibit the erection of a dock, nor did it prohibit the
use of land for boat docking purposes. This use of 27 Private Drive was a permitted use
from 1953-1958, and the owners of the subject property have continuously put the
property to this use ever since.
[54] Although the practical ability to use the land to dock boats may be limited by the
destruction of the boathouse and the inability to raise the cottage, I see no reason to
interfere with the application judge’s finding that such activities occurred since before
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the passage of Bylaw 869. It follows that in all of the circumstances, this particular
nonconforming use continues to this day. However, as I have noted previously, a use
referable to the land does not automatically give rise to a right to erect or rebuild new
structures or buildings. While the respondent may continue to dock boats on the
property, this does not mean that he has a right to erect new structures for that purpose,
unless they conform with the current zoning Bylaw.
Estoppel
[55]
The respondent takes the position that the letters sent to the conservation
authority put the Municipality on notice as to his plans to raise the cottage, and by their
silence, they have become estopped from opposing his attempts to do so. Although the
respondent argued estoppel before the application judge, the application judge made no
finding in that regard. The respondent asks that, in the event the appeal is granted, the
matter be remitted to the court of first instance to consider the issue of estoppel. I see no
reason to do so.
[56]
The general principle of estoppel by representation is aptly stated in Jill E.
Martin, Hanbury and Martin: Modern Equity 16th ed. (London: Sweet & Maxwell,
2001), at p. 891:
[A] person who makes an unambiguous representation, by
words, or by conduct, or by silence, of an existing fact, and
causes another party to act to his determent in reliance on
the representation will not be permitted subsequently to act
inconsistently with that representation. [Emphasis added.]
[57] Where a party seeks to invoke estoppel on the basis of silence, they must show
that the party to be estopped was under a duty to make a statement, in the sense that in
all of the circumstances their failure to communicate the actual state of affairs to the
other party is dishonest: see Fung Kai Sun v. Chan Fui Hing, [1951] A.C. 489 (P.C.), at
p. 501.
[58]
The estoppel argument is based, almost exclusively, on the fact that a copy of
two pieces of correspondence from the Conservation Authority were sent to the town.
Both documents simply state that “[t]he type of work shown on the attached plan does
not require a permit from the Conservation Authority.” It did not indicate or even
suggest that the work did not require approval by the chief building official of the town.
[59]
The fact that the town received a copy of these letters did not impose a duty on
the town to advise the respondent of his obligations under the law or to otherwise act in
response to their receipt. The town’s silence could not reasonably be said to constitute a
“dishonest” assertion that the respondents did not require a municipal building permit.
At its highest, the Municipality might be estopped from arguing that a permit from the
conservation authority was required. This argument has never been relied upon by the
respondent.
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Conclusion
[60] In conclusion, I would allow the appeal, set aside the application judge’s decision
and substitute therefore a declaration allowing for the continued nonconforming use of
the land for the purpose of docking boats, without the ability to erect new buildings or
structures. I would award the appellants their costs of the appeal fixed at $10,000 and of
the application below also at $10,000, both inclusive of disbursements and GST.
“Paul Rouleau J.A.”
“I agree Robert J. Sharpe J.A.”
“I agree Gloria Epstein J.A.”
RELEASED: June 16, 2010

By

for the law societies members of the

Federation of Law Societies of
Canada
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[1]
This Application pits the third mortgagee of a property at 22 Parson
Court, Toronto (the “Property”), against the second mortgagee of the Property. The Applicant
claims that the Respondent is subject to equitable estoppel, and that as a consequence the third
mortgage has priority over interest payments claimed by the Respondent under the second
mortgage.
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[2]
The Property has been sold and the principal amount of the Respondent’s second
mortgage has been paid. The balance of the proceeds of sale are being held in an interestbearing account by the Applicant’s counsel, in trust, pending the outcome of this Application.
I.

The mortgages

[3]
The Property was subject to a first mortgage in favour of the Bank of Montreal
(“BMO”) for $450,000. The owner/mortgagor was the Respondent’s sister-in-law, Anna
Corelli. In early April 2009, the Respondent lent Ms. Corelli $240,000, and registered a second
mortgage against title to the Property to secure the loan.
[4]
The second mortgage was for a six month term from March 30, 2009, maturing on
September 30, 2009. The registered charge/mortgage specifies an interest rate of 10% per
annum, with a calculation period described as “half-yearly, not in advance”. The lines for
“payment date” and “first payment date” are left blank on mortgage documentation, while the
“last payment date” is listed as September 30, 2009.
[5]
In early 2010, the Applicant lent Ms. Corelli $65,000. As security for this loan, he
registered a third mortgage against the Property on January 25, 2010. The evidence in the
record shows that the Applicant inquired as to the state of the first two mortgages before
advancing the third mortgage of $65,000 to the mortgagor.
II.

The Respondent’s representations

[6]
The first mortgagee, BMO, advised the Applicant that its mortgage was current. The
Respondent, as second mortgagee, responded in writing to the Applicant’s inquiry on January
20, 2010. The Respondent’s email reads, in full:
I’m confirming that the second mortgage is in good standing to-date.
If you have any further questions I can be reached at 4168919201.
[7]
On the strength of these representations, the Applicant assumed that both mortgages
were in good standing in respect of all of their terms, and that they were up to date on all
payments. He thereafter advanced the funds and registered a third mortgage in the amount of
$65,000 on title to the Property.
[8]
As it turned out, the second mortgage in favour of the Respondent was not up to date
and in good standing in January 2010. Despite the fact that the second mortgage expressly
required an interest payment to be made on September 30, 2009, the mortgagor had made no
interest payment.
[9]
The Respondent states that he had agreed with the mortgagor to waive, or defer, interest
payments under the second mortgage. He contends that the Applicant should somehow have
been able to deduce that private agreement between the Respondent and the mortgagor; or that,
if anything were unclear, he should have inquired by phone as invited to do in the January 20,
2010 email.
III.

Equitable estoppel
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[10] In Elle Mortgage Corp. v Adalath, 2012 ONSC 7061 (CanLII), at paras 32-33, the court
made it clear that a subsequent encumbrancer is entitled to rely on the statement of the prior
mortgagee at the time of placing the subsequent mortgage. If there is something that the
subsequent encumbrancer did not know about that was not in the mortgage statement, the
subsequent encumbrancer cannot be prejudiced by it.
[11]
The Respondent argues that in January 2010 he did not provide the Applicant with a
formal mortgage statement but rather with a more informal email communication. Counsel for
the Respondent concedes that had the Respondent provided a formal mortgage statement the
Applicant would have been in a position to rely on his assurance that the second mortgage was
in good standing, but that the less formal communication sent by the Respondent on January 20,
2010 did not amount to a proper mortgage statement with respect to the second mortgage.
[12] I agree that what the Respondent provided to the Applicant on January 20, 2010 was not
a formal mortgage statement. That, however, does not make the misrepresentation contained in
that email communication any less of a misrepresentation; likewise, it does not make the
Applicant’s reliance on that communication any less reasonable.
[13] Leaving out a crucial piece of information such as the fact that the mortgage is in “good
standing” only because interest payments have been waived, and then providing a phone
number for “any further questions”, is either a very naïve or a very clever form of
miscommunication. Nothing in the first sentence of the Respondent’s January 20, 2010 email
puts the reader on notice that some further inquiry is necessary, making the second sentence
containing the phone number appear superfluous.
[14]
In short, in anticipation of the third mortgage the Applicant asked the Respondent about
the state of the second mortgage, and the Respondent advised that it was current. This gives rise
to an equitable estoppel, and prevents the Respondent from now claiming back interest
payments that would only be owing if the second mortgage had not been current. The
Respondent’s message was, as the British Columbia Supreme Court described a similar
communication, “a representation by [the prior mortgagee] intended to induce a course of
conduct. Reliance on the representation by [the subsequent mortgagee] and detriment to the
receiver of the representation…in consequence of the reliance”: Standard Trust Co. v Panstar
Developments Inc., 1993 CanLII 1391 (BC SC).
[15]
In Reynolds Extrusion Co. Ltd. v Cooper (1978), 1978 CanLII 1671 (ON SC), 21 OR
(2d) 416 (HCJ), it was observed that “the proper way to approach the matter is to consider the
position of the second [i.e. subsequent] mortgagee. He is bound by the terms of the prior
encumbrancer as known to him when he entered into his contract with the
mortgagor.” [emphasis added] It does not assist the Respondent that he had made an
undisclosed deal with the mortgagor to waive or defer interest payments that on the face of the
registered second mortgage were due and payable.
IV.

The Respondent’s continued representations

[16]
On July 25, 2011 a fourth mortgage in the amount of $75,000 was put on the property
by an unrelated mortgagee, and on December 20, 2012 a fifth mortgage in the face amount of
$100,000 (of which $50,000 was actually advanced) was placed on the property by the
Applicant. Again, prior to advancing the fifth mortgage funds to the mortgagor, the Applicant
sought assurances as to the good standing of the prior mortgages; and again, on December 19,
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2012, the Respondent sent a very succinct email to the Applicant stating that the second
mortgage “is up to date and in good standing” and, in the second sentence, advising that the
Applicant should call him if he required “any further information”.
[17]
In January 2013, the mortgagor defaulted on the third mortgage. The Applicant took a
number of steps to enforce the his rights under the third mortgage, which included making
payments on the first mortgage to BMO in order to keep it in good standing as well as making
insurance payments for the Property to keep the coverage current.
[18]
In the face of the mortgagor’s default and in preparation for enforcement proceedings,
the Applicant also asked the mortgagor about the state of the second mortgage. In response, the
Applicant received a message by email directly from the Respondent on April 19, 2013. This
communication, which was similar to the Respondent’s previous email messages, stated: “This
is to confirm that the second mortgage is in good standing.” This time, however, a further
sentence was added to the message: “No principal or interest payments have been made to
date.”
[19]
This was the first time the Respondent ever mentioned that no interest payments had
been made on the second mortgage. The Applicant, as third mortgagee, had been assured on
January 20, 2010 that the mortgage payments on the second mortgage were entirely up to date;
moreover, the Applicant, as fifth mortgagee, had received the same assurance as recently as
December 20, 2012.
[20]
Accordingly, the Applicant assumed that the Respondent’s April 19, 2013 email
referred to interest payments that might have been due since the Respondent’s email of
December 20, 2012. After all, that was the last date on which the Respondent had stated in an
unqualified way that the second mortgage was up to date.
V.

The mortgage enforcement proceedings and priority dispute

[21]
In July 2013, the Applicant obtained judgment on the third mortgage and a writ of
possession for the Property. He also continued to make payments on the first mortgage and to
spend money maintaining, repairing, and marketing the property.
[22]
The Property was ultimately sold by the Applicant as mortgagee in possession for
$950,000. The sale has now closed, the first mortgage and the principal amount of the second
mortgage have been paid out, and the remaining proceeds of sale have been placed into trust as
of December 17, 2013. These funds, with accrued interest, will be paid out in accordance with
the result of the present Application.
[23]
On December 6, 2013, the Respondent, through his solicitors, provided the Applicant
with a mortgage discharge statement claiming that the Respondent, as second mortgagee, was
owed the full principal of the loan – $240,000 – plus interest at 10% from the inception of the
second mortgage in 2009. This is despite the fact that the Respondent had represented to the
third, fourth, and fifth mortgagees that the second mortgage was in good standing and up to date
at the time that those mortgages were placed.
[24]
Applicant’s counsel submits in his factum that the Respondent “is attempting to obtain
money at the expense of the third, fourth and fifth mortgagees.” The fourth and fifth mortgages
are not strictly in issue in this Application, so I come to no conclusion on those. I do observe,
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however, that they appear to follow the same pattern of representations that the Respondent
provided in respect of the third mortgage.
[25]
As for the third mortgage, given the Respondent’s misrepresentations, or his providing
of incomplete information, to the Applicant in his capacity as third mortgagee, I am inclined to
agree with Applicant’s counsel. The undisclosed waiver or deferral of interest was an
agreement between the Respondent as second mortgagee and Ms. Corelli as mortgagor; if the
Respondent wanted to claim those waived or deferred interest payments in priority to a
subsequent mortgagee, it was incumbent on him to fairly disclose the arrangement.
[26]
The Respondent is estopped from claiming that the second mortgage was not in good
standing as of the date of his last representation to that effect. Given the information on the face
of the mortgage, the last interest payment would have been due on the anniversary of the
renewal date – i.e. September 30th of each year. Since the Respondent advised the Applicant on
December 20, 2012 that the second mortgage was current, the estoppel prevents the Respondent
from claiming any interest on the second mortgage from prior to September 30, 2012.
VI.

Disposition

[27]
From September 30, 2012 until December 16, 2013, the Respondent is entitled to
receive interest at 10% per annum on $240,000, and from December 17, 2013 until the date of
payment the Respondent is entitled to receive 10% per annum on the accrued interest thereon.
These amounts shall be paid from the proceeds of sale and accrued interest thereon held in trust
by the solicitors for the Applicant.
[28]
The Applicant is entitled to payment of the principal and interest due on the third
mortgage, to be paid out of the proceeds of sale and accrued interest held in trust by his
solicitors. The Applicant is also entitled to be reimbursed from the funds held in trust any
expenses that he has incurred in maintaining and repairing the Property, and for preparing the
Property for sale and conducting the sale. The Applicant is to provide the Respondent with a
mortgage statement for the third mortgage and an accounting of all expenses claimed, with
supporting receipts or invoices, prior to payment being made to the Applicant.
VII. Costs
[29]
Counsel advise that the parties have agreed that the successful side will receive $10,000
in costs. That is an entirely reasonable arrangement, and I commend the parties for reaching
that accommodation.
[30]
The Respondent shall therefore pay the Applicant $10,000, all inclusive, as costs of this
Application. This amount shall be paid by the Respondent and shall not be paid out of the funds
held in trust by the Applicant’s solicitors.

Morgan J.
Date: June 27, 2014
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Bills of exchange and negotiable instruments
III Cheques
III.11 Forged or unauthorized cheques
III.11.a Forged cheques
III.11.a.ii Duty of customer to notify bank
III.11.a.ii.B Verification agreements
Headnote
Banking and Banks --- Cheques — Forged or unauthorized cheques — Forged cheques —
Duty of customer to notify bank
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examine bank statements or report discrepancies within reasonable time — Customer owing
duty to bank to maintain adequate internal control systems to combat forgery — Bills of
Exchange Act, R.S.C. 1970, c. B-5, s. 49(1).
Contracts — Contract-tort interface — Criteria for discerning implied terms of contract
analyzed — No implied undertaking of extended duty owed by customer to bank — Despite
advent of concurrent liability, no room for imposition of tort duty when congruent duty
rejected as implied term of particular class of contract.
The defendant S, successively the assistant accountant and accountant of one of CP's
operating units, contrived by forging various signatures to draw cheques upon that unit's
chequing account payable to companies controlled by S himself. The amount ultimately
diverted in this way was alleged to amount to $219,644.92. Such procedures as were required
by CP to prevent such practices were easily circumvented by the machinations of S, so that
his peculations long went unnoticed.
CP and its subsidiary and associated companies had made standing banking arrangements
with the defendant bank. Nothing in those arrangements required CP to sign any verification
agreement, requiring it or its subsidiaries or associates to verify bank statements or report
discrepancies within any specified period of time. Indeed, nothing was explicitly agreed at
all on this issue of verification, though the daily bank statement sent to the operating unit
did request:
Please check this statement promptly. Any errors, irregularities or omissions found therein
should be reported within 30 days of delivery or mailing, otherwise it will be considered
correct.
CP now sued the bank for conversion or for money had and received, alleging both negligence
and breach of contract by the bank in honouring the forged cheques. The bank responded
by asserting that CP's claims should be considered as estopped by that company's own
negligence, in that CP had owed a duty to show appropriate financial circumspection and to
put in place acceptable systems for the prevention or minimization of loss through forgery.
The trial Judge and a majority of the Ontario Court of Appeal acceded to this estoppel
argument, and dismissed the action against the bank. CP, by leave of the Supreme Court of
Canada, appealed further.
Held:
The appeal was allowed; judgment was entered for the plaintiff.
The long-established jurisprudence governing the duties owed to banks by their customers
revealed only two duties — a duty to show reasonable care in the drawing of cheques so as not
to facilitate forgery or material alteration of them, and a duty upon learning of a forgery to
notify the bank with due promptitude. To add to these duties another obligation, to examine
bank statements with due promptitude and diligence and to report discrepancies, would be a
novel departure, and would greatly expand the circumstances whereby, under s. 49(1) of the
Bills of Exchange Act (Canada), a customer would be "precluded" from claiming against a
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bank. The question was whether such an extension of the customer's duty was warranted in
principle, at least in cases involving such commercially sophisticated customers as CP.
While American authority had long espoused such an extended duty owed by a customer
to a bank, the Anglo-Canadian jurisprudence had consistently declined so to extend it,
confining the customer's responsibility to the matters outlined above, and holding him or
her responsible only for imprudence in relation to the specific transaction impugned. If such
an extension was to be made now, it should be done so as to govern all banker-customer
relationships, rather than importing distinctions between commercially sophisticated and
other customers. In truth, such an extension would in any case be as impractical as it was
novel. Also, while proven commercial custom was a well-recognized basis for the implication
of terms into contracts, there was no adequate evidence in the case at Bar to establish any such
custom, especially since that alleged custom would seem to contradict long-established tenets
of law. Nor did any of the other criteria of implication by presumed intention — the "business
efficacy" or "officious bystander" tests — support the reading into the contract of such a term
as was here contended for by the bank. There was no warrant, either, for the implication of
any extended duty as being a legal incident of the particular kind of contact. Reviewing the
conflicting authorities as to the test governing the latter issue, it should be concluded that
the criterion is truly one of necessity, not mere reasonableness. Here, a duty in the absence
of any verification agreement to examine bank statements and report discrepancies within a
reasonable time was not necessary or required by the contractual relationship, and should
not in the circumstances be imposed by judicial decision.
While the matter had not been argued in the Supreme Court, the question did arise whether
the duty, contended for by the bank as incumbent on its customers, could be deemed so as
to arise in tort. The principle of concurrent or alternate liability in contract and tort recently
affirmed by the Supreme Court did not extend to the recognition of a duty of care in tort
where that same duty of care has been rejected or excluded by the Courts as an implied term
of a particular class of contract.
By reason of these principles, there was nothing to preclude the appellants from setting up
the forgeries against the bank.
Per La Forest J. (concurring)
The issue of concurrent liability should not be addressed by way of a discrete focus upon the
banker-customer relationship, but rather by reference to its whole informing context — in
this instance, the whole system or code governing bills of exchange, with its need for clear
rules of general application. The rules governing forged cheques belonged to this context,
and had long withstood all efforts to vary or expand them. Policy dictated that such efforts
be resisted still, and the stability of the law should not be disturbed merely as a by-blow
of adjustments to the borderline of contract and tort, especially since this would impart
unanticipated flexibility or uncertainty to the meaning of s. 49(1) of the Bills of Exchange Act.
Table of Authorities
Cases considered:
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Uniform Commercial Code (U.S.), s. 4-406.
APPEAL from a judgment of the Ontario Court of Appeal, reported at (1982), 139 D.L.R.
(3d) 575, dismissing an appeal from a judgment of Montgomery J., reported at (1981), 32
O.R. (2d) 560, 14 B.L.R. 1, 122 D.L.R. (3d) 519 (Ont. H.C.), dismissing the appellant's action
against its banker, for conversion and for moneys had and received.
Le Dain J. (Estey, McIntyre, Lamer, Wilson JJ. concurring):
1
The general question raised by this appeal is the extent of the duty of care owed by a
customer to a bank in respect of the prevention and detection of forgery in the drawing of the
customer's cheques. The particular issue is whether, in the absence of an express agreement
(generally referred to as a "verification agreement"), the customer owes a duty to examine
bank statements and vouchers with reasonable care and to report any discrepancies within a
reasonable time. There is also the question whether a "sophisticated commercial customer"
owes a duty to its bank to maintain an acceptable system of internal controls, reflecting
proper accounting practices and procedures, for the prevention and minimization of loss
through forgery.
2 The appeal is by leave of this Court from the judgment of the Ontario Court of Appeal on
June 25, 1982, 139 D.L.R. (3d) 575, dismissing an appeal from the judgment of Montgomery
J. in the Supreme Court of Ontario on May 11, 1981, 14 B.L.R. 1, 32 O.R. (2d) 560, 122
D.L.R. (3d) 519, which dismissed the appellant's action against the respondent bank for
$219,644.92, being the total amount debited to the appellant's account for the payment of 23
cheques bearing the forged signatures of signing officers, on the ground that the appellant
was precluded by negligence from setting up the forgeries against the bank.
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I
3
The cheques in issue were drawn during the period April 1976 to July 1977 inclusive
on the chequing account, at the respondent Bank of Montreal ("the bank"), of the operating
unit or division of the appellant Canadian Pacific Hotels Limited ("CP Hotels"), at the
Toronto International Airport, known as the Chateau Flight Kitchen (sometimes referred
to as the "Malton Flight Kitchen" and hereinafter referred to as the "flight kitchen"). The
banking operations of CP Hotels, including those of the flight kitchen, were part of the
over-all banking arrangements made with the bank by Canadian Pacific Limited ("CP")
for itself and its subsidiary and associated companies. CP operated a centralized banking
arrangement known as treasury under which the flight kitchen maintained separate deposit
and disbursement accounts with the bank and a treasury account with CP. Deposits were
transferred on a daily basis to the treasury account, and an amount was transferred daily
from the treasury account to the disbursement account to restore the balance in that
account to zero. Disbursements by the flight kitchen to other participants under the treasury
banking arrangement were made by intercompany payment orders (ICPO's), which were
non-negotiable cheques drawn on the treasury account. The bank submitted a daily bank
statement with vouchers to the flight kitchen. The CP Hotels procedure manual required
the accountant of the flight kitchen to prepare monthly bank reconciliations with a list of
outstanding cheques and to forward them to the assistant accountant of the head office of
CP Hotels.
4
During the relevant period the staff of the flight kitchen concerned with banking and
accounting matters consisted of the manager, Donald Saunders; the accountant, Robert
Hird, who left in January 1977; the assistant accountant, Morris Sands (also known
and referred to by the trial Judge as "Morris Sigulim"), who assumed the position of
accountant some two months after the departure of Hird; the disbursement clerk, W. Uddin;
and the purchasing agent, the payroll clerk and the general clerk, whose functions and
responsibilities, unlike those of the others, were not the subject of comment by the trial Judge.
During the relevant period the cheques of the flight kitchen required the signature of two
signing officers: that of the manager, Saunders, and that of the accountant, Hird, and later
that of Sands. As the accountant, Hird was responsible for the bank reconciliations based
on the daily bank statements and the disbursement records, including the cancelled cheques,
but he delegated that function to the assistant accountant, Sands. Uddin was responsible for
keeping the disbursement records, including the cancelled cheques. Hird received a summary
statement of the monthly bank reconciliation from Sands, generally without a list of the
outstanding cheques. He did not otherwise check the work of Sands in the preparation of the
bank reconciliation. He did not examine the daily bank statements or the cancelled cheques,
nor did he check the work of Uddin.
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5 During the relevant period the defendant Sands forged the signature of Saunders on all
23, and the signature of Hird on 19, of the cheques for which the claim is made. He made the
cheques payable to the defendant companies, Dundas Discounts Limited and Sig-Mor Sales
Limited, which were controlled by him. The forgeries were not discovered until August 1977.
CP Hotels gave the bank notice of them on August 25, 1977.
6
The daily bank statement sent to the flight kitchen contained the following statement:
"Please check this statement promptly. Any errors, irregularities, or omissions found therein
should be reported within 30 days of delivery or mailing, otherwise it will be considered
correct." CP was not required by the bank to sign a verification agreement obliging it and
its subsidiary and associated companies to verify bank statements and report discrepancies
within a specified period of time. Neither the general agreement between CP and the bank
respecting the bank's remuneration nor the "Operation of Account Agreement" contained
any reference to the verification of bank statements.
7
The action of CP Hotels against the bank for recovery of the amount of $219,644.92 is
framed as one for conversion and alternatively for money had and received and alleges breach
of contract and negligence by the bank in honouring the forged cheques. In its defence the
bank alleges that CP Hotels is "estopped or otherwise denied" from recovering the amounts
debited in respect of the forged cheques by the breach of a duty, arising out of the banker
and customer relationship, to check its bank statements and vouchers on at least a monthly
basis, with a bank reconciliation for such purpose, and to notify the bank immediately of
any errors. The bank also sets up in relation to this alleged duty the defence of a stated or
settled account. The bank further alleges the breach by CP Hotels of a duty to take reasonable
precautions to prevent fraud by its employees in relation to dealings with the bank by the
maintenance of adequate supervision and internal accounting controls and also invokes the
responsibility of a principal for the fraud of an agent acting within the scope of his actual
or apparent authority.
8 Both CP Hotels and the bank rely on s. 49(1) of the Bills of Exchange Act, R.S.C. 1970,
c. B-5, which provides:
49.(1) Subject to this Act, where a signature on a bill is forged, or placed thereon without
the authority of the person whose signature it purports to be, the forged or unauthorized
signature is wholly inoperative, and no right to retain the bill or to give a discharge
therefor or to enforce payment thereof against any part thereto can be acquired through
or under that signature, unless the party against whom it is sought to retain or enforce
payment of the bill is precluded from setting up the forgery or want of authority.
CP Hotels relies on s. 49(1) for the rule that a forged signature is wholly inoperative and
thus the bank had no authority to pay the cheques and debit CP Hotels for the amount of
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them. Both the bank and CP Hotels rely on s. 49(1) for the extent to which the general rule
respecting the effect of a forged signature has been qualified by the words "unless the party
against whom it is sought to retain or enforce payment of the bill is precluded from setting up
the forgery or want of authority". Thus the issue in the case is whether CP Hotels is precluded,
within the meaning of s. 49(1), from setting up the forgeries against the bank.
9
Despite the absence of a verification agreement, Montgomery J. in the Supreme Court
of Ontario held that CP Hotels owed a duty to the bank to examine its bank statements
with reasonable care and to report any discrepancies within a reasonable time. He also held
that a "sophisticated commercial customer", such as CP Hotels, owed a duty to its bank
to maintain an acceptable system of internal controls for the prevention and minimization
of loss through forgery. Such controls included a division or segregation of duties and
supervision and verification of the work of those responsible for the bank reconciliation and
the records on which it must be based. The trial Judge found that CP Hotels was in breach
of both duties and that its negligence was the cause of the loss resulting from the forgeries.
In particular, he found that the accountant, Robert Hird, had been negligent in delegating
the bank reconciliation to Sands and not supervising or checking his work and that of the
disbursement clerk, Uddin. He also found a lack of supervision by the manager of the flight
kitchen and by the head office of CP Hotels, particularly after Sands had assumed the duties
of accountant. The trial Judge found that it was the lack of supervision and other internal
controls that permitted Sands to conceal the forgeries for as long as he did by manipulation
of the bank reconciliation and the accounting records on which it was based, and that but for
the negligence of CP Hotels the irregularities would have been discovered as early as April
1976. The trial Judge also found that the bank, which employed verification clerks to verify
the signatures of customers, had not been negligent. He held that CP Hotels was precluded
by its negligence from setting up the forgeries against the bank, and he accordingly dismissed
its action.
10
A majority of the Ontario Court of Appeal (Jessup and Houlden JJ.A.) dismissed the
appeal from this judgment for the reasons of Montgomery J. Lacourcière J.A., dissenting,
was of the view that it was not open to the trial Judge, on the existing authorities and in the
absence of a verification agreement, to base a dismissal of the action of CP Hotels on the
breach of a duty to examine bank statements with reasonable care and to report discrepancies
within a reasonable time. While intimating that the imposition of such a duty might be
desirable, he held that it could only be properly imposed by an amendment to s. 49 of the Bills
of Exchange Act or by a judgment of this Court departing from "its traditional interpretation
of s. 49". I quote his brief dissenting reasons in full because they serve to indicate the general
focus of the issue in the appeal [139 D.L.R. (3d) at 575]:
In my opinion the learned trial judge was not free to dismiss the appellant's action on
the basis of its failure to examine the bank statements with reasonable care and to report
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discrepancies within a reasonable time. In the absence of a verification agreement, no
such duty has every been fastened upon bank customers in Canada. If this is to be done,
as I think perhaps it should, it is for Parliament to modify s. 49 of the Bills of Exchange
Act, R.S.C. 1970, c. B-5, along the lines of the United States Uniform Commercial Code,
the relevant provisions of which are quoted in Arrow Transfer Co. Ltd. v. Royal Bank of
Canada et al., [1972] S.C.R. 845, 27 D.L.R. (3d) 81, [1972] 4 W.W.R. 70. Alternatively, it
is open to the Supreme Court of Canada to depart from its traditional interpretation of s.
49. Only in that way will the desirable uniformity be achieved. Unless that is done, a bank
which debits a customer's account in respect of forged cheques as the respondent bank
did in the present case is liable to the customer in the absence of a suitable verification
agreement or other circumstances creating a true estoppel: see Arrow Transfer, supra, at
p. 851 S.C.R., p. 84 D.L.R. In my view, the doctrine of stare decisis was departed from
by the learned trial judge, albeit in a progressive and well-reasoned judgment.
II
11 As suggested by the reasons of Montgomery J. and the dissenting reasons of Lacourcière
J.A., the issue in the appeal turns initially on the view which one takes of the judgment of
the majority of this Court, delivered by Martland J., and the separate reasons, concurring
in the result, of Laskin J. (as he then was) in Arrow Transfer Co. v. Royal Bank, [1972]
S.C.R. 845, [1972] 4 W.W.R. 70, 27 D.L.R. (3d) 81 (S.C.C.). In that case the majority of the
Court held that the customer was precluded by a verification agreement from recovering the
amount debited to its account by the bank pursuant to the payment of cheques on which
the customer's signature had been forged. In the course of his judgment for the majority,
Martland J. said at p. 851 [S.C.R.] (the statement to which Larcourcière J.A. was presumably
referring):
In the absence of the verification agreement, a bank which debited a customer's account
in respect of a forged cheque would be liable to him.
Laskin J. was of the view that the verification agreement did not apply to the forged drawing
of a cheque, but he found that the customer was precluded by negligence from recovering
against the bank. After concluding that the verification agreement did not provide the bank
with a defence, Laskin J. said at p. 870:
Is then the Royal Bank's only defence to the claim of the appellant that the latter is (to
refer to what is stated in s. 49(1) of the Bills of Exchange Act) precluded from setting
up any or all of the forgeries?
After referring to the American law, as reflected in the judgment of the United States Supreme
Court in Leather Manufacturers' Bank v. Morgan, 117 U.S. 96 (1886), and in s. 4-406 of the
Uniform Commercial Code (to which Lacourcière J.A. referred), Laskin J. said at p. 873:
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I do not think it is too late to fasten upon bank customers in this country a duty
to examine bank statements with reasonable care and to report account discrepancies
within a reasonable time.
In the result, Laskin J. held that the customer was precluded by the breach of a wider duty
of care, comparable to the wider duty found by Montgomery J., from recovering against the
bank. It was contended by counsel for CP Hotels, as was apparently assumed by Lacourcière
J.A., on the basis of the statement quoted above from the judgment of Martland J., that the
majority judgment of this Court in Arrow Transfer, supra, decided, in effect, that a customer
could not, in the absence of a verification agreement, be precluded from recovering against a
bank by the breach of a duty to examine bank statements with reasonable care and to report
any discrepancies within a reasonable time. For the reasons indicated more fully in the later
discussion of Arrow Transfer, I am of the respectful opinion that this was not the case, and
that having based its conclusion on the verification agreement, the majority did not purport
to address the question raised by Laskin J., which is the issue in the present appeal.
12
While we are not, in my opinion, prevented by the opinion of the majority in Arrow
Transfer from adopting the view expressed by Laskin J. in that case, as Montgomery J. did,
that result would undoubtedly represent a departure in the law respecting the duties owed by
a customer to a bank in respect of the prevention and detection of forgery in the drawing of his
cheques, in the absence of a verification agreement. It would involve the recognition of a duty
of care extending beyond those that have been recognized by judicial authority in England,
as reflected in London Joint Stock Bank Ltd. v. Macmillan & Arthur, [1918] A.C. 777, 119 L.T.
387 (H.L.), Greenwood v. Martin's Bank Ltd., [1933] A.C. 51, [1932] All E.R. Rep. 318 (H.L.),
and most recently, Tai Hing Cotton Mill Ltd. v. Liu Chong Hing Bank Ltd., [1986] 1 A.C. 80
(P.C.) These are the duty of a customer to use reasonable care to draw his cheques in such a
manner as not to facilitate forgery or material alteration of them, and the duty, upon learning
of forgery, to give the bank prompt notification of it. At least until the opinion of Laskin J.
in Arrow Transfer, these duties were accepted in Canadian law as indicating the limits, in the
absence of a verification agreement, of the customer's duties in respect of the prevention and
detection of forgery in the drawing of his cheques: see Columbia Graphophone Co. v. Union
Bank (1916), 38 O.L.R. 326, 34 D.L.R. 743 (Ont. H.C.). Montgomery J. acknowledged that
he was breaking new ground. Referring to the decisions of this Court in Ewing v. Dom. Bank
(1904), 35 S.C.R. 133, Bank of Montreal v. R. (1907), 38 S.C.R. 258, and Arrow Transfer,
and the decision of the Ontario High Court in Columbia Graphophone, supra, Montgomery
J. said at p. 528 [D.L.R.]:
There is no explicit statement that the customer will be estopped by reason of his
own negligence in failing to adequately examine the bank statements or in failing to
adequately supervise the fraudulent clerk.
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It is to this last point that counsel for the defence addressed a most reasoned and
persuasive argument. Can it reasonably be said that principles of law enunciated at
the beginning of the century must remain unchanged in the context of the present-day
relationship between an extremely sophisticated commercial customer and his bank?
Counsel for the bank also conceded in argument that the Court was being invited to extend
the customer's duty of care. Referring to the two duties of a customer clearly established by
the existing authority, which counsel described as a duty "not to draw a cheque in a manner
which might facilitate alteration" and a duty "promptly to report the forgery of his signature
on a cheque when he becomes aware of it", counsel for the bank stated in their factum:
Given these duties, it is but a short and logical step to suggest that a customer who
receives a periodic statement of his account (daily in the case of the Appellant) and,
more importantly, the original vouchers, should be required to look at them and report
discrepancies.
Counsel also referred to the trial Judge's "extension of the customer's duty of care". Counsel
for the bank did argue an estoppel by silence on the basis of what would amount to imputed
knowledge of forgery but this also would appear to involve finding a duty to examine bank
statements with reasonable care and to report discrepancies within a reasonable time.
13
The breach of such a contractual duty, if it existed, would in my opinion clearly fall
within the meaning of "precluded" in s. 49(1), assuming of course that it could be shown to
have caused prejudice or detriment, because it could be properly characterized (as it was in
Leather Manufacturers' Bank, supra) as resulting in that species of estoppel by representation
often referred to as estoppel by conduct or estoppel by negligence. I am therefore of the view
that it is necessary to determine whether such a duty exists. I do not find it necessary or
desirable for purposes of the present appeal to express a view as to the extent to which a party
may be precluded by negligence under s. 49(1) from setting up a forgery. I am satisfied that
whatever be the proper scope and meaning to be assigned to the word "precluded" in s. 49(1)
it cannot be construed as freezing the kinds of duties, the breach of which may be properly
characterized as resulting in an estoppel by representation.
14
The issue, as I see it, is whether, apart from the question of policy, on which opinions
obviously differ there is a sound basis in law for such a duty. Laskin J. did not address this
issue in Arrow Transfer, nor did Montgomery J. explore it in any depth in the present case.
It was, however, fully canvassed in relation to a wider duty of care in the judgments of the
Hong Kong Court of Appeal and the Judicial Committee of the Privy Council in Tai Hing,
supra. The consideration of this issue requires a review of the existing authorities with respect
to a customer's duty of care to a bank in respect of the prevention and detection of forgery
in the drawing of his cheques.
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15
Before undertaking this review something should perhaps be said about the apparent
scope, relationship and basis of the two duties affirmed by Montgomery J.: the duty, in the
absence of a verification agreement, to examine bank statements with reasonable care and
to report any discrepancies within a reasonable time, and the duty to maintain an acceptable
system of internal controls for the prevention and minimization of loss through forgery.
It would appear that Montgomery J. regarded both of these duties as applicable to the
"sophisticated" customer, and that he found the basis for them in "commercial custom"
adopted as an implied term of the contract between banker and customer. He began his
reasons for judgment with the following question at p. 520: "What is the duty a sophisticated
customer owes to its banker?" After referring to what was said by Pratte J. in Bank of
Montreal v. A.G. Que., [1979] 1 S.C.R. 565 at pp. 569-70, 25 N.R. 330 (sub nom. Que. v.
Bank of Montreal) (S.C.C.), concerning the role of commercial custom in the banker and
customer relationship, and quoting at length from the opinion of Laskin J. in Arrow Transfer,
Montgomery J. said at p. 532:
In my view the majority judgment in Bank of Montreal v. A.-G. Que., supra, by referring
to 'commercial custom' permits me to imply the type of duty contemplated by Laskin J.
in Arrow Transfer, supra, to the banking relationship between CP and the bank, quite
apart from their express banking agreement. I cannot see that a large sophisticated bank
customer who receives daily statements of account from its bank, whose daily bank
transactions amount to many thousands of dollars, can be absolved of responsibility
for checking the accuracy of those statements in respect of cheques bearing forged
signatures. If the bank is to be held liable to its customer for honouring cheques bearing
forged signatures surely it must be considered a part of commercial custom that the
customer take steps to identify forgeries and prevent their recurrence as part of normal
business practice. The Price Waterhouse report indicated unequivocally that had CP
Hotels followed proper accounting practices and procedures, Sigulim would not have
been able to succeed in his scheme. Such practices and procedures necessarily include
proper bank reconciliations.
With reference to the requirement of an acceptable system of internal controls, he said at
p. 533:
In a commercial context an efficient internal control system is designed to prevent frauds
against the corporation without regard to specific provisions of the Bills of Exchange
Act. In my opinion a bank dealing with a sophisticated commercial customer has a right
to expect that the customer will have such internal controls in place. The customer owes
a duty to the bank to operate an acceptable internal control system so that both the bank
and its customer are jointly engaged in prevention and minimization of losses occurring
through forgeries.
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To impose such a duty on a sophisticated customer does not run counter to the spirit
of the Bills of Exchange Act. ...
16 In this Court counsel for the bank contended chiefly for a duty of general application to
examine bank statements with reasonable care and report discrepancies within a reasonable
time, as indicated by his opening submission in oral argument that the Court should recognize
a duty of the kind set out in s. 4-406 of the Uniform Commercial Code, although I did not
understand him to abandon reliance on a duty to maintain an adequate system of internal
accounting controls for the prevention and minimization of loss through forgery.
III
17 I find it convenient to begin the consideration of judicial opinion with reference to the
basis of the customer's duties to a bank in respect of the prevention and detection of forgery
in the drawing of his cheques with the judgment of the Supreme Court of the United States
in Leather Manufacturers' Bank v. Morgan, supra, because it contains an early analysis of the
issues of law and policy and has been invoked over the years in the English and Canadian
cases by those contending that the customer should have a wider duty of care than that
which has been recognized in those cases. Leather Manufacturers' Bank was a case of material
alteration by a confidential clerk in which the amounts of cheques were raised after the
cheques had been signed by his employer. The customer's passbook had been returned to him
at intervals with his cancelled cheques, but the necessary bank reconciliation was left to the
clerk who, among other things, destroyed the cheques that had been altered, with the result
that the fraud remained concealed for several months. It was a case of an employee's being
left in complete control of the verification of the passbook and vouchers and the accounting
records on which such verification would have to be based. The principle or rule to be derived
from the reasons of the Supreme Court in this case is conveniently stated in the headnote
as follows:
A depositor in a bank, who sends his pass-book to be written up and receives it back
with entries of credits and debits and his paid checks as vouchers for the latter, is bound
personally or by an authorized agent, and with due diligence, to examine the pass-book
and vouchers, and to report to the bank, without unreasonable delay, any errors which
may be discovered in them; and if he fails to do so, and if the bank is thereby misled
to its prejudice, he cannot afterwards dispute the correctness of the balance shown by
the pass-book.
18
Interestingly, in view of the subsequent development of English law on this question,
Harlan J., who delivered the opinion of the Supreme Court, relied in part on two English
cases: Devaynes v. Noble, Clayton's case (1816), 1 Mer. 529, 35 E.R. 767, and Freeman v.
Cooke (1848), 2 Exch. 654, 154 E.R. 652. He relied on these cases with reference to usage as
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the basis of the customer's duty and to estoppel as the result of a breach of that duty. With
reference to Devaynes v. Noble, supra, Harlan J. said at pp. 106-07:
In Devaynes v. Noble, 1 Meriv. 530, 535, it appeared that the course of dealing between
banker and customer, in London, was the subject of inquiry in the High Court of
Chancery as early as 1815. The report of the master stated, among other things, that
for the purpose of having the pass-book 'made up by the bankers from their own books
of account, the customer returns it to them from time to time as he thinks fit; and, the
proper entries being made by them up to the day on which it is left for that purpose,
they deliver it again to the customer, who thereupon examines it, and if there appears
any error or omission, brings or sends it back to be rectified; or, if not, his silence is
regarded as an admission that the entries are correct.' This report is quite as applicable
to the existing usages of this country as it was to the usages of business in London at the
time it was made. The depositor cannot, therefore, without injustice to the bank, omit
all examination of his account, when thus rendered at his request. His failure to make it
or to have it made, within a reasonable time after opportunity given for that purpose, is
inconsistent with the object for which he obtains and uses a pass-book.
With reference to Freeman v. Cooke, supra, in which Parke B. stated the conditions for
estoppel by representation, Harlan J. placed particular reliance on the words, "and conduct,
by negligence or omission, where there is a duty cast upon a person, by usage of trade or
otherwise, to disclose the truth, may often have the same effect". After referring to American
decisions illustrating the application of what he variously spoke of as "estoppel by conduct"
and "estoppel by negligence", Harlan J. stated the applicable principle as follows at p. 112:
These cases are referred to for the purpose of showing some of the circumstances under
which the courts, to promote the ends of justice, have sustained the general principle
that, where a duty is cast upon a person, by the usages of business or otherwise, to
disclose the truth — which he has the means, by ordinary diligence, of ascertaining —
and he neglects or omits to discharge that duty, whereby another is misled in the very
transaction to which the duty relates, he will not be permitted, to the injury of the one
misled, to question the construction rationally placed by the latter upon his conduct.
This principle commends itself to our judgment as both just and beneficent. ...
With reference to what counsel for the bank in the present case called the "short step", Harlan
J. said at p. 113:
But if the evidence showed that the depositor intentionally remained silent, after
discovering the forgeries in question, would the law conclusively presume that he had
acquiesced in the account as rendered, and infer previous authority in the clerk to make
the checks, and yet forbid the application of the same principle where the depositor
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was guilty of neglect of duty in failing to do that, in reference to the account, which he
admits would have readily disclosed the same fraud? It seems to the court that the simple
statement of this proposition suggests a negative answer to it.
There is also reference in the judgment of Harlan J. to ratification or adoption, as distinct
from estoppel, as the basis on which the customer was precluded from setting up the
alterations against the bank, but in the end the case appears to have been treated as one of
estoppel by negligence, as indicated by the following statement at the end of the judgment
of Harlan J. at p. 122:
Whether the plaintiffs are estopped, by the negligence of their representative, to dispute
the correctness of the account as rendered by the bank from time to time, is, in view of
all the circumstances of this case, a mixed question of law and fact.
There was further reference to negligence in the following statement concerning the issue of
policy at pp. 115-16:
In their relations with depositors, banks are held, as they ought to be, to rigid
responsibility. But the principles governing those relations ought not to be so extended
as to invite or encourage such negligence by depositors in the examination of their bank
accounts, as is inconsistent with the relations of the parties or with those established
rules and usages, sanctioned by business men of ordinary prudence and sagacity, which
are or ought to be known to depositors.
With reference to the standard of care required of the customer in the examination of his
passbook and vouchers, Harlan J. said at p. 116:
We must not be understood as holding that the examination by the depositor of his
account must be so close and thorough as to exclude the possibility of any error whatever
being overlooked by him. Nor do we mean to hold that the depositor is wanting in
proper care, when he imposes upon some competent person the duty of making that
examination and of giving timely notice to the bank of objections to the account. If the
examination is made by such an agent or clerk in good faith and with ordinary diligence,
and due notice given of any error in the account, the depositor discharges his duty to
the bank. But when, as in this case, the agent commits the forgeries which misled the
bank and injured the depositor, and, therefore, has an interest in concealing the facts,
the principal occupies no better position than he would have done had no one been
designated by him to make the required examination — without, at least, showing that
he exercised reasonable diligence in supervising the conduct of the agent while the latter
was discharging the trust committed to him. In the absence of such supervision, the mere
designation of an agent to discharge a duty resting primarily upon the principal, cannot
be deemed the equivalent of performance by the latter. While no rule can be laid down
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that will cover every transaction between a bank and its depositor, it is sufficient to say
that the latter's duty is discharged when he exercises such diligence as is required by
the circumstances of the particular case, including the relations of the parties, and the
established or known usages of banking business.
The Court further held that the customer would not be estopped by negligence from setting
up the forgeries if the bank had itself been negligent in paying the forged or altered cheques.
Harlan J. said at p. 112:
Of course, if the defendant's officers, before paying the altered checks, could by proper
care and skill have detected the forgeries, then it cannot receive a credit for the amount
of those checks, even if the depositor omitted all examination of his account.
19 The common law rule, as affirmed in Leather Manufacturers' Bank and other American
decisions before the adoption of the Uniform Commercial Code, was summed up in Glassell
Dev. Co. v. Citizens' National Bank of Los Angeles, 191 Cal. 375 (1923), as follows at p. 380:
And the weight of authority, and perhaps of reason, supports the view that when a
depositor's pass-book has been written up and returned to him with canceled checks
which have been charged to his account, it is his duty to examine such checks within a
reasonable time, and if they disclose forgeries or alterations to report them to the bank,
failing in which he cannot, if his failure results in detriment to the bank, dispute the
correctness of payments thereafter made by it on similar checks. ...
This rule, however, assumes that the bank itself has not been guilty of negligence in
making the payment, for when by the exercise of proper care it could have discovered
the alteration or forgery, it must bear the loss notwithstanding that the depositor failed
in his duty to examine the accounts. ...
An important feature of the common law rule, before the adoption of the Uniform
Commercial Code, was that a bank, in order to be able to rely on the negligence of the
customer, had the burden first of showing that it had not been negligent in failing to detect
the forgery or alteration. In Basch v. Bank of America, 22 C. 2d 316 at p. 322 (1943), the
following statement in 7 Am. Jur., Banks, para. 516 of this aspect of the rule was accepted
as authoritative:
... a bank which is guilty of negligence in failing to discover an alteration or
forgery cannot avoid liability on the ground that the depositor was negligent in
failing to examine his balanced passbook, statement of account, or returned checks.
Consequently, in every case where suit is brought by a depositor to recover from a bank
money deposited by him, which the bank has paid out otherwise than in conformity
with his orders, and the bank sets up the defense that it is nevertheless entitled to charge
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the depositor with such payments because of conduct of the depositor subsequent to
such payment, the preliminary question to be determined is whether the bank was or
was not guilty of negligence in making the payments. If it was negligent, if its officers
are found to have failed to exercise due and reasonable care in detecting the forgery or
fraud, then the subsequent negligence of the depositor, his failure to perform his duty in
examining his passbook and vouchers with reasonable care and to report to the bank in
a reasonable time any errors or mistakes, will constitute no defense.
In Pacific Coast Cheese Inc. v. Security First National Bank of Los Angeles, 286 P. 2d 353
(Cal. S.C.) (1955), which was quoted by Laskin J. in Arrow Transfer, it was said at p. 355:
When it appears that a bank has made payment on the basis of an altered or forged
check, the burden is on the bank to justify the charge by establishing, as an affirmative
defense, both that it was free from negligence and that the depositor was negligent or
was estopped to deny the correctness of the payments.
It was held that the evidence with respect to the absence of negligence by the bank in failing
to detect material alterations did not warrant a directed verdict in its favour.
20
As codified in s. 4-406 of the Uniform Commercial Code, the American rule, with the
burden of proving negligence by the bank now on the customer, reads as follows:
(1) When a bank sends to its customer a statement of account accompanied by items paid
in good faith in support of the debit entries or holds the statement and items pursuant to
a request or instructions of its customer or otherwise in a reasonable manner makes the
statement and items available to the customer, the customer must exercise reasonable
care and promptness to examine the statement and items to discover his unauthorized
signature or any alteration on an item and must notify the bank promptly after discovery
thereof.
(2) If the bank establishes that the customer failed with respect to an item to comply
with the duties imposed on the customer by subsection (1) the customer is precluded
from asserting against the bank
(a) his unauthorized signature or any alteration on the item if the bank also establishes
that it suffered a loss by reason of such failure; and
(b) an unauthorized signature or alteration by the same wrongdoer on any other item
paid in good faith by the bank after the first item and statement was available to the
customer for a reasonable period not exceeding fourteen calendar days and before the
bank receives notification from the customer of any such unauthorized signature or
alteration.
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(3) The preclusion under subsection (2) does not apply if the customer establishes lack
of ordinary care on the part of the bank in paying the item(s).
(4) Without regard to care or lack of care of either the customer or the bank a customer
who does not within one year from the time the statement and items are made available
to the customer (subsection (1)) discover and report his unauthorized signature or any
alteration on the face or back of the item or does not within 3 years from that time
discover and report any unauthorized indorsement is precluded from asserting against
the bank such unauthorized signature or indorsement or such alteration.
It is this rule, reflecting a legislative adjustment of liability or allocation of loss, that counsel
for the bank, at the outset of his oral argument, invited the Court to adopt.
IV
21 I turn to a consideration of the English and Canadian decisions, prior to Arrow Transfer,
concerning a customer's duties to his bank in respect of the prevention and detection of
forgery or alteration in the drawing of his cheques. The basis in principle of the customer's
duty to draw his cheques in such a manner as not to facilitate forgery or alteration, as
ultimately affirmed in Macmillan, supra, was suggested in Young v. Grote (1827), 4 Bing 253,
130 E.R. 764, where the Court of Common Pleas held that a customer was precluded by
negligence from setting up a material alteration against his bank when he had left a cheque
signed in blank with his wife, who had filled it up in such a manner as to permit the amount
to be raised. Best C.J. quoted in support of his conclusion a statement of principle by Pothier
from the law of mandate, as applied to the banker and customer relationship. He said at p.
258 Bing, 766 E.R.:
Undoubtedly, a banker who pays a forged check, is in general bound to pay the amount
again to his customer, because, in the first instance, he pays without authority. On this
principle the two cases which have been cited were decided, because it is the duty of
the banker to be acquainted with his customer's hand-writing, and the banker, not the
customer, must suffer if a payment is made without authority.
But though that rule be perfectly well established, yet if it be the fault of the customer that
the banker pays more than he ought, he cannot be called on to pay again. That principle
has been well illustrated by Potier [sic], in commenting on the case put by Scacchia [and
here I reproduce the passage quoted by Best C.J. from Pothier, as it appears, with the
exact reference, at p. 792 of Macmillan.] 'Cependant, si c'était par la faute du tireur que
le banquier eut été induit en erreur, le tireur n'ayant pas eu le soin d'écrire sa lettre de
manière à prévenir les falsifications, puta, s'il avait écrit en chiffres la somme tirée par la
lettre, et qu'on eût ajouté zero, le tireur serait, en ce cas, tenu d'indemniser le banquier de
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ce qu'il a souffert de la falsification de la lettre, à laquelle le tireur, par sa faute, a donné
lieu; c'est à ce cas qu'on doit restreindre la decision de Scacchia.'
In Macmillan, Lord Finlay L.C. approved the adoption of this statement of principle in
Pothier as the basis of the decision in Young v. Grote, supra, the proper rationale of which
had been for many years a matter of differing judicial opinion, and said at p. 792 [1918 A.C.]:
This passage appears to me to be strictly relevant to the case of banker and customer
with which Best C.J. was dealing and to embody the principles of English as well as of
the civil law.
The duty that was affirmed was the contractual duty of a customer to draw his mandate in
such a manner as not to mislead his bank. The duty was restated by Lord Finlay L.C. in
Macmillan as follows at p. 789:
The relation between banker and customer is that of debtor and creditor, with the
superadded obligation on the part of the banker to honour the customer's cheques if
the account is in credit. A cheque drawn by a customer is in point of law a mandate to
the banker to pay the amount according to the tenor of the cheque. It is beyond dispute
that the customer is bound to exercise reasonable care in drawing the cheque to prevent
the banker being misled. If he draws the cheque in a manner that facilitates fraud, he is
guilty of a breach of duty between himself and the banker, and he will be responsible
to the banker for any loss sustained by the banker as a natural and direct consequence
of this breach of duty.
The customer's duty appears to have been regarded as the necessary counterpart of the
banker's duty or obligation to honour the customer's cheques. Viscount Haldane put it thus
in Macmillan at p. 814:
But the customer of a bank is under a yet more specific duty. The banker contracts to
act as his mandatory and is bound to honour his cheques without delay to the extent of
the balance standing to his credit. The customer contracts reciprocally that in drawing
his cheques on the banker he will draw them in such a form as will enable the banker
to fulfil his obligation, and therefore in a form that is clear and free from ambiguity.
The correlative obligation is thus complementary to the obligation of the mandatory to
apply the balance in paying without delay the cheques as and when presented to him.
22 There was a possible suggestion in the reasons of Best C.J. and Park J. in Young v. Grote
that the negligence for which the customer was held to be responsible was viewed not only
as the negligence of his wife, acting as his agent, but his own negligence in leaving cheques
signed in blank, with authority to fill them up, with an inexperienced person. This would
have suggested a wider duty of care with respect to the drawing of cheques than that which
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was ultimately affirmed in Macmillan. In subsequent cases, however, such a wider duty was
rejected, and it was held that in order to preclude recovery the negligence must be in the
transaction, that is, in the mode of drawing the instrument, and must be the proximate cause
of the loss. This qualification of the duty of care with respect to the prevention of forgery is
reflected in Bank of Ireland v. Evans' Trustees (1855), 5 H.L.C. 389, 10 E.R. 950, and Swan
v. North British Australasian Co. (1862), 7 H. & N. 603; (1863), 2 H. & C. 175, 159 E.R.
73, which involved fraudulent share transfers but were applied in subsequent cases involving
negotiable instruments. In Bank of Ireland, supra, it was held that the alleged negligence in the
custody of the corporate seal was too remote from the share transfer by powers of attorney
to which the seal had been fraudulently affixed to give rise to an estoppel by negligence. With
respect to the contention that there should be a wider duty of care, Parke B. said at pp. 410-11
[5 H.L.C.]:
If such negligence could disentitle the Plaintiffs, to what extent is it to go? If a man
should lose his cheque-book, or neglect to lock the desk in which it is kept, and a servant
or stranger should take it up, it is impossible in our opinion to contend that a banker
paying his forged cheque would be entitled to charge his customer with that payment.
In Swan, supra, which involved the fraudulent transfer of shares by means of share transfers
signed in blank, the Court, quoting with approval what was said concerning estoppel by
Parke B. in Freeman v. Cooke, emphasized that for negligence to preclude recovery there must
have been a duty, and reaffirmed, with reference to Bank of Ireland, that it must be negligence
in the transaction and must be the proximate cause of the other party's having been misled.
23
The principle that the negligence must be in the transaction, that is, in the mode of
drawing the cheque or other negotiable instrument, and must be the proximate cause of the
bank's having been misled, was applied in Arnold v. Cheque Bank (1876), 1 C.P.D. 578, 45
L.J.Q.B. 562, and Agricultural Savings & Loan v. Assn. Fed. Bank (1881), 6 O.A.R. 192 (Ont.
C.A.), both of which involved forged endorsements. The alleged negligence in Arnold was
in the custody and transmission of a bank draft which had been endorsed by the plaintiffs
and put in a letter box outside their office for transmission through the mails without a
letter of advice by separate post. The draft was stolen by the plaintiff's clerk, who forged the
endorsement of the endorsee. It was held that, even if the practice adopted by the plaintiffs in
the custody and transmission of the draft could be sa to be negligence facilitating the fraud,
it could not be negligence which precluded the plaintiffs from recovery, on the principle
affirmed in Bank of Ireland and Swan. Lord Coleridge C.J. said at p. 588 [1 C.P.D.]:
No authority whatever was cited to us for the contention that negligence in the custody
of the draft will disentitle the owner of it to recover it or its proceeds from a person
who has wrongfully obtained possession of it. Here, there was nothing in the draft or
the endorsement with which the plaintiff had anything to do, calculated in any way to
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mislead the defendants. It was regularly indorsed, and was then inclosed in a letter to
the plaintiffs' correspondents, to be sent through the post. There could be no negligence
in relying on the honesty of their servants in the discharge of their ordinary duty, that of
conveying letters to the post; nor can there be any duty to the general public to exercise
the same care in transmission of the draft as if any or every servant employed were a
notorious thief.
Referring to the statement by Parke B. in Bank of Ireland quoted above, beginning, "If such
negligence could disentitle the plaintiffs, to what extent is it to go?", Lord Coleridge C.J. said
at pp. 589-90:
If it were the duty of the plaintiffs to guard against larceny and forgery in that way, it is
impossible to say where, as observed by Parke B. in Bank of Ireland v. Evans's Charities,
on that principle, it is to stop.
Agricultural Savings & Loan involved the forged endorsement of cheques as part of a
fraudulent mortgage loan transaction. The Ontario Court of Appeal applied Bank of Ireland
and Arnold, supra, in holding that the customers were not estopped by negligence from setting
up the forgeries against the bank because the negligence was not in the cheque transaction,
as distinct from the mortgage loan transaction as a whole. Burton J.A., after referring to the
rejection of a general duty of care by Parke B. in Bank of Ireland, said at p. 200 [6 O.A.R.]:
... it appears now to be clearly established that the negligence which can operate by way
of estoppel must be in the transaction itself and must be the proximate cause of leading
the party into the mistake, and must also be the neglect of some duty that is owing to the
person led into that belief, and not merely neglect of what would be prudent in respect to
the party himself, or even of some duty owing to third persons with whom those seeking
to set up the estoppel are not privy.
24
In the celebrated case of Bank of England v. Vagliano Bros., [1891] A.C. 107, 64
L.T. 353, there was an issue of estoppel by negligence which occasioned statements in the
House of Lords from which it might have been inferred that a customer owed a wider duty
of care to his bank in respect of the prevention and detection of forgery than that which
was affirmed by later authority. I refer to the statements here because counsel for the bank
placed some reliance on them. Vagliano accepted bills of exchange, payable at the Bank of
England, on which his clerk, Glyka, had forged the signature of the drawer, Vucina & Co.,
a firm with which Vagliano did business. The clerk made the bills payable to C. Petridi &
Co., also an existing firm known to Vagliano, but whose name was inserted as payee by way
of pretence only with no intention that they should receive payment. The clerk forged the
endorsements of the payee and appropriated the proceeds of the bills. Vagliano sought to
recover the amount of the bills from the bank as having been paid without authority. The
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acceptor was clearly estopped, on well-established principle, from denying the genuineness of
the drawer's signature. The issue was whether he could set up the forged endorsements against
the bank. There were two questions: (a) whether, despite the acceptor's lack of knowledge or
intention that the payee was named in the bill by way of pretence only, the payee, although
an existing person, was nevertheless fictitious within the meaning of the Bills of Exchange Act
and the bills therefore to be treated as payable to bearer, making an endorsement by the payee
unnecessary; and (b) whether, in any event, the acceptor was estopped by his conduct from
setting up the forgery of the payee's endorsement against the bank. The conduct on which
the bank relied for an estoppel by representation included not only the repeated acceptance
by Vagliano of bills apparently drawn by Vucina & Co., without verification whether there
was money owing to the drawer, as well as repeated advice notices to the bank indicating the
bills to be paid, but also the lack of supervision of the clerk and the return of the pass-book
without objection. In the Court of Appeal [(1889), 23 Q.B.D. 243], Lord Esher M.R., who
dissented on the issue whether the payee was fictitious, said at p. 255 [23 Q.B.D.] that there
was negligence in the lack of supervision of the clerk, but that it "was too remote from the
loss suffered by the bank to enable the bank to rely on it". It was not the proximate cause of
the bank's loss. Bowen L.J., delivering the judgment of the majority of the Court of Appeal,
was of the same view, saying at pp. 262-63:
There was no evidence of negligence on the part of the plaintiff which so directly caused
the frauds in question in this action as to prevent the plaintiff from succeeding in his
claim. There was, we think, negligence on his part in leaving so much to a clerk in Glyka's
position without any effective supervision or control over his proceedings. But this was
not the proximate cause of the loss which has been incurred, and therefore cannot be
relied on as a defence against the claim of the plaintiff, even if there were no negligence
on the part of the bank.
Bowen L.J. further held that the return of the pass-book without objection did not result in
a settled account between the customer and his bank. In the House of Lords five of the eight
members who sat on the case held in favour of the bank on the ground that the payee was
fictitious. Three of them, and another member of the majority, were also of the view that
the acceptor was precluded by his conduct from setting up the forged endorsements against
the bank. The two dissenting members rejected both grounds for denying recovery to the
acceptor. Of those who took the view that the acceptor was estopped by his conduct, Lord
Halsbury L.C. expressed himself in the broadest terms, and it is on his statements that counsel
for the bank placed some reliance. Lord Halsbury stated the general principle applicable in
such a case as follows at p. 114 [[1891] A.C.]:
... a principal who has misled his agent into doing something on his behalf which the
agent has honestly done, would not be entitled to claim against the agent in respect of
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the act so done; and upon this branch of the case the question is whether the agent was
misled into doing the act by the default of the principal ...
and at p. 115 he acknowledged the limited scope of this principle as follows:
... the carelessness of the customer, or neglect of the customer to take precautions,
unconnected with the act itself, cannot be put forward by the banker as justifying his
own default.
But then Lord Halsbury went on to distinguish the Bank of Ireland case as follows at pp.
115-16:
In order to make the cases of the Bank of Ireland v. Trustees of Evans' Charities [5 H.L.C.
389], and the Mayor, &c., of Merchants of the Staple of England v. Bank of England [21
Q.B.D. 160] authorities in this case, it would be necessary to assume that the plaintiffs
in those cases had by some voluntary act of their own given credit and the appearance
of genuineness to the particular powers of attorney which were forged in those cases,
and if they had, I very much doubt whether the decision would have been what it was;
but no such fact appeared; all the parties whose negligence was relied on had done, was
to leave their seal carelessly in the custody of the person who abused his trust. These
decisions therefore do not seem to me to touch the case.
But how can it be said in this case that the default is unconnected with the act? The
very thing which the banker does is induced by the fault of the customer. Was not the
customer bound to know the genuineness of Vucina's draft? Was not the customer bound
to know whether there was any real transaction between himself and Vucina, effected by
the instrument in question? Was not the customer bound to know the contents of his own
pass-book? Was not the customer bound to know the state of his account with Vucina?
It certainly is very strange that it should be suggested that without any responsibility on
his part he should be entitled to accredit forty-three documents to his bankers as genuine
bills when he had the means of knowledge I have indicated that no one of them was a
bill of exchange at all, or represented any transaction between Vucina and himself.
The bankers paid upon these documents and they paid a person who was not entitled
to receive the money. There was no person entitled to receive it. The fact that it reached
their hands as representing a mercantile transaction in which somebody was to be paid
was itself a misleading of them; and that it did reach their hands purporting to represent
such a transaction arose from the mode in which Mr. Vagliano's business was conducted
by those responsible for it.
In effect, Lord Halsbury was of the view that Vagliano's conduct, taken as a whole, amounted
to a representation that the bills were in every respect, including the endorsement of the payee,
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genuine. This appears to have been the view of the other members of the House of Lords
who held that Vagliano was estopped from setting up the forgeries of the payee's signature.
This possible implication of a wider duty of care, however, was not adopted by subsequent
authority. In Macmillan, the only reference to Lord Halsbury's speech in Vagliano, supra,
was by Lord Parmoor at pp. 834-35 [[1918] A.C.] to the statement which I have quoted above:
The carelessness of the customer, or neglect of the customer to take precautions,
unconnected with the act itself, cannot be put forward by the banker as justifying his
own default.
25
In Kepitigalla Rubber Estates, Ltd. v. National Bank of India Ltd., [1909] 2 K.B. 1010,
78 L.J.K.B. 964, Bray J., in a judgment that was approved by the House of Lords in the
Macmillan case, considered the customer's duty of care both before and after the forgery of
the signature of signing officers on its cheques. The company's cheques required the signature
of two directors and the secretary. The bank honoured cheques on which the signatures
of the directors had been forged by the secretary. During the two-month period in which
the forgeries were perpetrated, the company's passbook was taken out and returned to the
bank without objection to the entries related to the forged cheques. It was contended for the
bank that the company was precluded from setting up the forgeries by breach of a duty of
care in issuing the cheques which had the effect of misleading the bank. It was said that the
directors who signed the cheques had acted negligently and that there had not been proper
supervision of the secretary. It was also contended that the taking out of the passbook and its
return to the bank without objection to the entries related to the forged cheques amounted
to a settlement of account between the customer and the bank. Bray J. expressed the first
contention, respecting a general duty of care, as follows at p. 1021 [[1909] 2 K.B.]:
They contended, first, that it was the duty of the plaintiffs to them, as their bankers and
as part of the contract between them, (a) to use reasonable care in the issuing of mandates
to the defendants, and (b) in the carrying out of their business relating to the issuing of
mandates, and if they delegated these duties to another, they must use reasonable care
to supervise the execution of the duties and to prevent the delegation from being abused.
With respect to the second contention, it was argued that a customer was bound to examine
entries in the passbook when he received it and to report any errors in it, and that if he
failed to do so and the bank was thereby misled to its prejudice, he could not afterwards
dispute the correctness of the balance shown in the passbook. The decision of the United
States Supreme Court in Leather Manufacturers' Bank v. Morgan was referred to in support
of both contentions.
26
With respect to the first contention, Bray J. held that the customer's duty of care
was limited to the drawing of his cheques in a manner that would not cause the bank to
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be misled. He held, applying Bank of Ireland and Swan, that for a breach of this duty "the
negligence must be in or immediately connected with the transaction itself and must have
been the proximate cause of the loss". He held that there was no authority for the wider duty
of care contended for by the bank and no basis for implying it as a term of the contract
between banker and customer, but he found as a fact that even if such a duty existed there
had not been a breach of it. He said at p. 1026 [[1909] 2 K.B.]:
They have not taken all the precautions that were possible and probably not all that a
good many companies do take, but I think they took reasonable precautions.
The following passage in the judgment of Bray J. at pp. 1025-26 indicates the reasons of
principle and policy which led him to reject the wider duty of care contended for by the bank:
I think Mr. Scrutton's contention equally fails when it is considered apart from
authority. It amounts to a contention on the part of the bank that its customers impliedly
agreed to take precautions in the general course of carrying on their business to prevent
forgeries on the part of their servants. Upon what is that based? It cannot be said to
be necessary to make the contract effective. It cannot be said to have really been in
the mind of the customer, or, indeed, of the bank, when the relationship of banker
and customer was created. What is to be the standard of the extent or number of the
precautions to be taken? Applying it to this case, can it be said to have been in the minds
of the directors of the company that they were promising to have the pass-book and the
cash-book examined at every board meeting, and to have a sufficient number of board
meetings to prevent forgeries, or that the secretary should be supervised or watched
by the chairman? If the bank desire that their customers should make those promises
they must expressly stipulate that they shall. I am inclined to think that a banker who
required such a stipulation would soon lose a number of his customers. The truth is
that the number of cases where bankers sustain losses of this kind are infinitesimal in
comparison with the large business they do, and the profits of banking are sufficient
to compensate them for this very small risk. To the individual customer the loss would
often be very serious; to the banker it is negligible.
27
With respect to the second contention, Bray J. held that there was no authority for
the proposition that:
... when a pass-book is taken out of the bank by the customer or some clerk of his and
returned without objection there is a settled account between the bank and the customer
by which both are bound.
With reference to Leather Manufacturers' Bank, he said at p. 1028:
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I do not think it necessary to say more about the case than that the facts as stated in
paragraph 5 on page 100 are quite sufficient to distinguish it from the present case, and
that it has never been acknowledged by any Court or judge in this country as correctly
stating our law.
It may be that one of the facts to which Bray J. attached particular importance in the
paragraph he referred to was that, unlike the English practice, in Leather Manufacturers'
Bank the customer's cancelled cheques had been returned with the passbook. In any event,
Bray J. indicated that he did not, as a matter of policy, favour holding the customer
responsible for the fraudulent concealment of a forgery by an employee. He said at p. 1029:
Apart from authority one has only to look at the facts of this case to see how absurd it
would be to hold that the taking out of the pass-book and its return constituted a settled
account. It would mean this, that a secretary of a company, by going to the bank for
his own purposes in order to prevent the discovery of his own fraud, and without any
knowledge on the part of any of the directors, and getting the pass-book (with a pencil
entry in it of the balance), can bind the company for all purposes.
28 In Macmillan, which was a case of material alteration facilitated by the drawer's having
left spaces permitting the amount to be raised, the House of Lords affirmed that the customer
owed a duty of care to his bank to draw his cheques in such a manner as not to facilitate
forgery or material alteration, but it rejected any wider duty of care, reaffirming what had
been laid down in earlier cases, such as Bank of Ireland and Swan, that the negligence, in
order to estop the customer or otherwise preclude recovery, must be in the transaction itself
and be the proximate cause of the loss. With reference to this point, Lord Finlay L.C. said
at p. 795 [[1918] A.C.]:
Of course the negligence must be in the transaction itself, that is, in the manner in which
the cheque is drawn. It would be no defence to the banker, if the forgery had been that of
a clerk of a customer, that the latter had taken the clerk into his service without sufficient
inquiry as to his character. Attempts have often been made to extend the principle of
Young v. Grote [4 Bing. 253] beyond the case of negligence in the immediate transaction,
but they have always failed.
To similar effect Viscount Haldane said at pp. 815-16:
Thus a man may be imprudent in leaving his cheque-book and passbook in the hands of
his clerk who is thereby enabled to forge a cheque. But he is not liable, for this reason,
that the direct and real cause of the loss is the intervention of an act of wickedness on
the part of the clerk, which the law does not call on him to anticipate in the absence of
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obvious ground for suspicion. In Kepitigalla Rubber Estates v. National Bank of India
[[1909] 2 K.B. 1010] Bray J. states the principle with conspicuous lucidity.
Lord Finlay L.C. also referred with approval at p. 801 [[1918] A.C.] to the judgment of Bray
J. in Kepitigalla, supra, which he said stood for the proposition
... that to afford a defence to the banker the breach of duty must be, as in Young v. Grote,
[4 Bing. 253] in connection with the drawing of the order or cheque, and that there is no
obligation as between customer and banker that the person should take precautions in
the general carrying on of his business or in examining and checking the pass-book.
In Macmillan, Lord Finlay L.C. at pp. 793-94 and Viscount Haldane at p. 818 noted that
the breach of the customer's duty to draw his cheques in such a manner as not to facilitate
material alteration could be characterized as resulting in an estoppel by conduct or negligence
or, alternatively, as suggested by Cockburn C.J. in Swan, as creating a defence of negligence
that must be made available to the bank to avoid circuity of action. One explanation of the
requirement that the negligence be in the transaction and be the proximate cause of the loss
is that it must result in a representation concerning the instrument that causes prejudice or
detriment.
29
Reference should now be made to the English and Canadian cases recognizing a
duty to inform a bank promptly upon learning of forgery or material alteration to determine
what conclusions are to be drawn from them concerning the issue in the appeal. There are
several things to be noted about these cases. They stand for the principle that an estoppel
by representation will result from silence where there is a duty to speak. They recognize that
such a duty may arise where there is no contractual relationship. In such a case the duty has
been based on usage or on a principle of fair dealing. The cases were all cases in which there
was actual knowledge of the forgery or alteration. I do not find in them an implication that
the duty will arise, as was held in Leather Manufacturers' Bank, where there is not actual
knowledge, but the means, by the exercise of reasonable care, of learning of the forgery or
alteration. The consideration of these cases which follows is with particular reference to the
points I have noted.
30
In M'Kenzie v. British Linen Co. (1881), 6 App. Cas. 82, 44 L.T. 431, the House of
Lords recognized that a person who knew that his signature to a bill of exchange had been
forged and that a bank was relying on the genuineness of his signature could in principle be
estopped by his silence from setting up the forgery against the bank, although he was not
in a contractual relationship with the bank. It was held, however, that he was not estopped
because his silence had not prejudiced the bank. What was said by Parke B. concerning
estoppel in Freeman v. Cooke was approved, and Lord Watson spoke of the basis of the duty

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

28

Canadian Pacific Hotels Ltd. v. Bank of Montreal, 1987 CarswellOnt 760
1987 CarswellOnt 760, 1987 CarswellOnt 962, [1987] 1 S.C.R. 711, [1987] C.L.D. 939...

to speak in such circumstances in terms which assumed knowledge of the forgery as follows
at p. 109 [6 App. Cas.]:
The only reasonable rule which I can conceive to be applicable in such circumstances is
that which is expressed in carefully chosen language by Lord Wensleydale in the case of
Freeman v. Cooke [2 Exch. 654]. It would be a most unreasonable thing to permit a man
who knew the bank were relying upon his forged signature to a bill, to lie by and not to
divulge the fact until he saw that the position of the bank was altered for the worse. But
it appears to me that it would be equally contrary to justice to hold him responsible for
the bill because he did not tell the bank of the forgery at once, if he did actually give the
information, and if when he did so, the bank was in no worse position than it was at the
time when it was first within his power to give the information.
31
In Ogilvie v. West Australian Mortgage & Agency Corp., [1896] A.C. 257, 65 L.J.P.C.
46 (P.C.), Lord Watson referred to a duty to speak which might arise from the "rules of
fair dealing between man and man", but again it was a case in which the duty arose from
actual knowledge. It was held that a customer was not estopped by his silence from setting up
forgeries of his signature against his bank because in the particular circumstances of the case
he did not have a duty to speak. An agent of the bank, who already knew of the forgeries,
had asked the customer not to make them public. There was a question whether in these
circumstances the customer had a duty to inform the directors of the bank of the forgeries.
It was held that in the absence of ground for suspicion or belief that the agent was acting
contrary to the interests of the bank there was no such duty. Lord Watson said at p. 269
[[1896] A.C.]:
The respondents' counsel were unable to refer to any rule of law which, in the absence of
any such suspicion or belief, imposed a duty upon the appellant to carry the information
which he had received to the directors of the bank; and it does not appear to their
Lordships that any such duty was required of him by the rules of fair dealing between
man and man.
32 In Ewing v. Dom. Bank, supra, which, like M'Kenzie, was a case in which estoppel was
considered in the absence of a contractual relationship of banker and customer, while we
area majority of this Court (Girouard, Davies and Killam JJ.) held that Ewing & Co., whose
name had been forged as makers of a promissory note and who had received notice from the
bank that it held the note and that payment should be provided at the bank on due date,
were estopped by their silence, while they attempted to settle the matter with the forger, from
setting up the forgery against the bank, because by prompt notice by the fastest available
means on learning of the forgery they could have saved the bank from at least part of its
loss. Reliance was placed on the statement of the law with respect to estoppel in Freeman v.
Cooke, in particular, the words "and conduct, by negligence or omission, when there is a duty
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cast upon a person, by usage of trade or otherwise, to disclose the truth, may often have the
same effect", and it was held that the principle was not confined to cases in which there was
a contractual relationship. The implication is that the duty was regarded in this case as one
imposed by business usage or practice. Girouard J. said at p. 143 [35 S.C.R.]:
Speaking for myself, I cannot satisfy my mind that when a business man, familiar with
banking operations, their meaning and scope, is informed, according to banking usages,
that his name is being used as maker of a note in a bank, evidently for cash credit either
already made or to be made, he is under no obligation to reply promptly, at least within
a reasonable time, that it is used without his authority, or even that it is a forgery.
Referring to the statement concerning estoppel by Parke B. in Freeman v. Cooke, Davies J.
said at pp. 151-52:
Both parties profess to rely upon this rule in this case though I cannot find that any one
of the limitations mentioned in it express or suggest the existence of the relationship of
banker and customer or similar relationship as necessary to create the duty the neglect of
which imposes the liability. It speaks of a neglect of duty cast upon a person by the usage
of trade or otherwise to disclose the truth. I fail to appreciate the argument which would
confine this duty to cases where such relationships already exist as those between banker
and customer or seller and buyer. It does seem to me that in a country like Canada
where such a large proportion of its business is carried on by credit evidenced by drafts
and notes which are discounted by one or other of the chartered banks of the country
the usages of trade which create the duty apply to all persons engaged in trade who are
notified of the holding by one of these banks of a note or draft professing to be theirs.
I cannot believe that such a duty would exist as between the bank and Ewing & Co. if
the latter was a regular customer of the former and would not exist otherwise. It seems
to me the duty naturally arises out of the usages of trade as they exist. Banks do not
confine their discounts to those of their own customers only. It is known to every one
engaged in trade that a large part of the bank's business consists in the discounting for
its customers of commercial paper professing to be that of other merchants or traders.
And when a business man receives such a notice from a bank as Ewing & Co. did in this
case, if such notice contains information of a forgery and fraud being practised upon a
bank, in the unauthorized use of the name of the person or persons notified, the latter
are bound by every principle of justice and right dealing between man and man, and
in accordance with the usages of trade, within reasonable time to give the bank notice
of the fraud. Any other rule would seem to me to be fraught with grave danger; would
generate want of confidence in the ordinary business relations of life and would offer a
premium upon gross business negligence.
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There is the question whether it is an implication of the decision in Ewing that there arose
upon receipt of the notice from the bank a duty to determine whether the signature to the
note was authorized, as well as a duty, upon learning of the forgery, to notify the bank of
it, and that for this reason the decision lends support for a duty to examine bank statements
and vouchers with reasonable care and to report any discrepancies within a reasonable time.
I think that the analysis of the duty in Ewing proceeded upon the assumption that Ewing &
Co. knew the day they received the notice from the bank that their signature to the note was
unauthorized and indeed had been forged, and that the duty that was being affirmed was the
duty to notify the bank promptly of the forgery upon learning of it. There was no question of
a failure to verify the genuineness of the signature with reasonable care or within a reasonable
time. The breach of duty was the failure to notify the bank promptly of the forgery when
such notification could have, in the opinion of the majority of the Court, saved the bank
from at least part of the loss. It was the affirmation of a duty that arose upon the acquisition
of actual knowledge of the forgery and not from imputed knowledge of it. Osler J.A. in the
Court of Appeal (1904), 7 O.L.R. 90, whose judgment was affirmed by the majority in this
Court, referred [at p. 97], in support of the applicable principle of estoppel, to the statement
of Lord Watson in M'Kenzie v. British Linen Co., supra, at p. 109 [6 App. Cas.]:
It would be a most unreasonable thing to permit a man who knew the bank were relying
upon his forged signature to a bill, to lie by and not to divulge the fact until he saw that
the position of the bank was altered for the worse.
Reference was made in both the Court of Appeal and this Court to Leather Manufacturers'
Bank, but it appears to have been for its reliance on the statement concerning estoppel in
Freeman v. Cooke, in particular, the notion of a duty imposed by usage of trade. Leave to
appeal from the judgment of this Court was refused by the Privy Council, [1904] A.C. 806.
33 In Greenwood, supra, a customer of a bank who knew that his cheques had been forged
was held to be estopped from setting up the forgeries against the bank because his failure to
notify the bank promptly of the forgeries had caused the bank to lose its recourse against
the forger. Lord Tomlin defined the conditions of estoppel by representation as follows at
p. 57 [1933 A.C.]:
The essential factors giving rise to an estoppel are I think: —
(1.) A representation or conduct amounting to a representation intended to induce a
course of conduct on the part of the person to whom the representation is made.
(2.) An act or omission resulting from the representation, whether actual or by conduct,
by the person to whom the representation is made.
(3.) Detriment to such person as a consequence of the act or omission.
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Mere silence cannot amount to a representation, but when there is a duty to disclose
deliberate silence may become significant and amount to a representation.
In the Court of Appeal, [1932] 1 K.B. 371, Scrutton L.J., in referring to the "mutual" duties
of customer and banker in the giving and execution of the mandates that were affirmed in
Macmillan, said at p. 381:
This, in my view, involves a continuing duty on either side to act with reasonable care
to ensure the proper working of the account.
But the duty of the customer that was affirmed by both the Court of Appeal and the House
of Lords in Greenwood was a duty that arose upon learning of a forgery. Scrutton L.J. said
at p. 381:
This, I think, would involve a corresponding duty on the customer, if he became aware
that forged cheques were being presented to his banker, to inform his banker in order
that the banker might avoid loss in the future.
Lord Tomlin said at pp. 57-58 [[1933] A.C.]:
The existence of a duty on the part of the customer of a bank to disclose to the bank his
knowledge of such a forgery as the one in question in this case was rightly admitted.
The case does not afford support for the view that an estoppel should arise where the
customer has the means, by the exercise of reasonable care, to acquire knowledge of the
forgery but fails to do so. It should perhaps also be noted that both the Court of Appeal
and the House of Lords rejected the contention, based on a passage in Paget, The Law of
Banking (4th ed., 1930), citing American authority, that a banker cannot rely on estoppel
"when the loss is attributable, even in part, to his own negligence; as where he has failed to
detect an obvious forgery or alteration." A distinction was drawn between the cause of the
loss resulting from the payment of forged cheques and the cause of the loss of the bank's
recourse against the forger, and Scrutton L.J. observed at p. 384 [[1932] 1 K.B.]:
The American authority is explained by the fact that the United States law has gone
much further than the English as to the mutual duties of banker and customer.
34 In Fung Kai Sun v. Chan Fui Hing, [1951] A.C. 489, [1951] 2 T.L.R. 47, which involved
forged mortgages, the Privy Council held, on the authority of M'Kenzie and Ewing, that
the principle of estoppel by silence, where there is a duty to speak, applied to a case in
which there was no contractual relationship between the parties, but that in the particular
circumstances the respondents were not estopped because the appellant had not established

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

32

Canadian Pacific Hotels Ltd. v. Bank of Montreal, 1987 CarswellOnt 760
1987 CarswellOnt 760, 1987 CarswellOnt 962, [1987] 1 S.C.R. 711, [1987] C.L.D. 939...

detriment. Referring to the nature of the duty that arises in such a case, even in the absence
of a contractual relationship, Lord Reid said at p. 501 [[1951] A.C.]:
It is quite true that there was no duty in the sense that failure to perform it would be a
tort or a ground for an action of damages. But it is well established that silence can in
some cases give rise to an estoppel without there having been a duty in that sense. ...
That he understood the duty, however, to be one that arises upon knowledge of a forgery is
indicated by the following statement on the same page:
It is unnecessary to enter on any general consideration of the basis of this kind of duty
because there is cogent authority in favour of there being a duty of this kind on a person
who becomes aware that another person holds a forged deed which purports to be signed
by him, and there does not appear to be any direct authority to the contrary effect.
Lord Reid then referred to M'Kenzie and Ewing, among other cases.
35
The Canadian position with respect to the verification of bank statements, prior to
Arrow Transfer, was established by the judgment of Middleton J. in Columbia Graphophone
Co. v. Union Bank, supra. It recognized the binding effect of a verification agreement, but
held, referring with approval to Kepitigalla, that in the absence of knowledge of forgeries a
customer was not estopped from setting up forgeries against his bank by his failure to notify
the bank of discrepancies following receipt of his bank statement and vouchers. The case
involved a series of forgeries and the skilful concealment of them by a confidential clerk
over a period of several months. The clerk had been left in control of the bank statements
and vouchers. Because of the importance of verification agreements in Canadian banking
practice I quote, as an illustration, the form of agreement which was held to be binding on
the customer in Columbia Graphophone [p. 331, 38 O.L.R.]:
The undersigned customer of the Union Bank of Canada hereby acknowledges receipt
of his pass-book or statement of current account, shewing a balance to the end of the
month, May 30, 1914, of $1,598.50 at credit, together with vouchers for all debit items
against the undersigned appearing therein since the date of the last statement of account;
and, for valuable consideration, the undersigned agrees with the said bank that he will,
within ten days from the date hereof, examine the said vouchers and check the debit
and credit entries in the said pass-book or statement of account (and especially all debit
entries purporting to be represented by such vouchers), and will in writing point out to
the said bank any errors therein, and from and after the expiration of the said period
of ten days, except as to improper charges or errors previously pointed out, it shall be
conclusively settled as between the bank and the undersigned that the vouchers in respect
of all such debit items are genuine and properly chargeable to and charged against the
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undersigned, and that the undersigned was not entitled to be credited with any sum not
credited in the said pass-book or statement of account.
With respect to the binding effect of such an acknowledgement or agreement, which has the
effect of creating a stated or settled account, Middleton J. said at p. 332:
I can see no reason why these acknowledgements and agreements should not bind the
customer. They were intended to be real agreements and to define the relation between
the parties, and, I think, relieve the bank from all liability down to the 30th May, 1914.
With respect to the forgeries not covered by the verification agreement, Middleton J. rejected
the contention [p. 332]:
... that the rendering of the accounts, and the handing over of the vouchers, with the
request for an immediate examination, and the request for the signature of such an
acknowledgement each month, and the failure of the customer to make any complaints,
preclude it from now objecting to the items charged.
He said that "it is a matter of no importance that the customer has so conducted his business
as to render forgery by a clerk easy", and emphasized that the duty, the breach of which may
result in an estoppel by representation, will only arise upon acquiring knowledge of a forgery
or alteration. On this point he said at pp. 333-34:
Any conduct on the part of the customer after he has knowledge that a forged cheque has
been issued or that a genuine cheque has been altered, which is calculated to mislead or
deceive the banker, or which will facilitate the commission of a fraud upon the banker,
will preclude the customer from asserting that his signature is not genuine; but all these
cases rest upon the existence of a duty or obligation which it is assumed arises from
the knowledge of the existence of the forged document. This duty or obligation arises
generally from the contractual relationship of the parties, but the Supreme Court of
Canada found that it may also arise, when there is no contractual relation, from moral
and commercial obligation: Ewing v. Dominion Bank (1904), 35 S.C.R. 133, [1904] A.C.
806.
With respect to the issue of policy, Middleton J. said at p. 334:
Here the case is in one aspect a hard one on the bank, but the bank could have protected
itself in any one of three ways. It might have, in the first place, insisted upon a contract
with the customer imposing upon him the duty to state accounts monthly and to accept
as genuine all items not objected to in a reasonable time — or it might have insisted upon
the regular signature of the monthly acknowledgments — or it might have delivered the
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statements and vouchers into the hands of the manager, instead of to the fraudulent
clerk.
36
The binding effect of verification agreements was recognized in several cases after
Columbia Graphophone, indicating that they had become a well established part of Canadian
banking practice: see Rutherford v. Royal Bank, [1932] S.C.R. 131, [1932] 2 D.L.R. 332, 13
C.B.R. 372 (S.C.C.); Mackenzie v. Imperial Bank, [1938] O.W.N. 166 (Ont. H.C.); B. & G.
Construction Co. v. Bank of Montreal, 10 W.W.R. 553, [1954] 2 D.L.R. 753 (Alta. S.C.);
Banque Provinciale v. Syndicat des Camionneurs Artisans du Qué., [1970] C.A. 425, 11 D.L.R.
(3d) 610 (Que. C.A.); and Bad Boy Appliances & Furniture Ltd. v. Toronto-Dom. Bank, [1972]
2 O.R. 221, 25 D.L.R. (3d) 257 (Ont. C.A.). These cases were cited in the judgment of this
Court in Arrow Transfer Co. v. Royal Bank to which I referred earlier in these reasons and
to which I now turn for a more detailed consideration.
V
37 In Arrow Transfer, the chief accountant of the customer forged the signature of signing
officers on 73 cheques of the company over a period of five years and managed to conceal
the forgeries for that length of time. The customer had signed a verification agreement
undertaking to verify the correctness of each bank statement and to notify the bank within
a specified period of "any alleged omissions from or debits wrongly made to or inaccurate
entries in the account as so stated" and agreeing that at the end of the specified period [p.
857, [1972] S.C.R.:
... the account as kept by the Bank shall be conclusive evidence without any further
proof that except as to any alleged errors so notified and any payments made on forged
or unauthorized endorsements the account contains all credits that should be contained
therein and no debits that should not be contained therein and all the entries therein
are correct and subject to the above exception the Bank shall be free from all claims in
respect of the account.
The customer failed to give the bank notice of all but the last of the forgeries within the
specified period. The issue on which there was a difference of opinion in the Court between
the majority (Abbott, Martland, Ritchie and Spence JJ.) and Laskin J. (as he then was),
who concurred in the result but for different reasons, was whether the words "debits wrongly
made" in the verification agreement contemplated entries for the payment of cheques on
which the drawer's signature had been forged. The majority held that they did. They drew
support for this conclusion from the express exception for forged endorsements. Laskin J.
was of the view that the verification agreement was not sufficiently clear or explicit to cover
cheques on which the signature of the customer had been forged. Since the majority were
of the view that the verification agreement was a complete answer to the customer's claim
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against the drawee bank for the amount of the 72 forged cheques of which it had failed to give
the bank the required notice, they did not have to deal with the question addressed by Laskin
J. — whether the customer was also precluded by negligence from setting up the forgeries
against the bank. In the course, however, of the judgment which he delivered for the majority,
Martland J. said at p. 851:
In the absence of the verification agreement, a bank which debited a customer's account
in respect of a forged cheque would be liable to him.
It was argued in this Court whether this statement necessarily implied a rejection of the view
adopted by Laskin J., that even in the absence of an applicable verification agreement the
customer owes a duty to his bank to examine his bank statements with reasonable care and to
report any discrepancies within a reasonable time. As I indicated earlier in these reasons, I do
not think that this brief statement by Martland J., which was not necessary to the disposition
of the appeal and makes no allusion to other possible bases for preclusion, such as estoppel,
can have been intended to be the expression of a considered opinion on the issue raised by
Laskin J. We are not, therefore, as I said earlier, prevented by the judgment of the majority
in Arrow Transfer from considering whether, as suggested by Laskin J., a customer owes a
duty to his bank, in the absence of a verification agreement, to examine bank statements with
reasonable care and to report discrepancies within a reasonable time.
38

After his reference to the American law on this question, and his statement [p. 873],
I do not think it is too late to fasten upon bank customers in this country a duty
to examine bank statements with reasonable care and to report account discrepancies
within a reasonable time.

Laskin J. disposed of the issue of negligence on what appears to have been the basis of a
broader duty of care, comparable to that affirmed by Montgomery J. in the present case. He
said at pp. 874-75:
The facts found in the present case go, however, beyond any failure to meet the duty
that I have suggested, and hence make it unnecessary for me to determine how many of
the forgeries would have to be borne by the bank by reason of a breach of duty which
arose only in relation to the submission of statements of accounts to the appellant. The
trial judge absolved the bank of any negligence in relation to the forgeries, which were
skilfully executed, and dealing with the appellant's conduct of its business, he made the
following findings:
The plaintiff employed a person they knew had been found to be untrustworthy in
the past and placed him in a position of complete trust where no one checked upon
his work adequately. The procedures followed by the plaintiff and its auditors were
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inadequate to discover the fraud and to discover that its books had not balanced
for a number of years. Cheques remain today in which the duplicate shows one
payee and the original another. The accounts payable had not balanced for years.
In each of the months in which there was a forged cheque Mr. Seear was permitted
to extract the cheque and complete the balancing. He was a very personable fellow,
well trained in accounting. If the plaintiff had employed proper procedures it seems
reasonable to expect that it would have discovered some of the forgeries, that its
bank's returns did not balance in many months, that its accounts payable did not
balance, or that its cheques were not in accordance with the duplicate register. One
would have expected that in an organization handling money in the amounts that
this plaintiff handled, no person would be so wholly entrusted with responsibility
that no other person's duties would involve a check upon him. In this case the
plaintiff knew that the person in that position had been discharged from his former
employment because it was found that he could not be trusted.
On these findings, relating as they do to the particular facts of this case, I am of the
opinion that the appellant is precluded from claiming against the Royal Bank on any of
the seventy-two cheques which are the subject of its action.
The implication of this passage, as I read it, is that Laskin J. was of the view that not only did
the customer have a duty to examine its bank statements and vouchers with reasonable care
and to report any discrepancies within a reasonable time, but that it also had a wider duty to
carry on its business in such a way as to maintain proper supervision, verification and other
internal controls for the prevention and detection of forgery in the drawing of its cheques.
The opinion did not, however, explore the issues concerning the legal basis for either duty.
The basis for a wider duty of care in respect of the prevention and detection of forgery in the
drawing of a customer's cheques was very fully canvassed in the judgments of the Hong Kong
Court of Appeal and the Privy Council in Tai Hing Cotton Mill Ltd. v. Liu Chong Hing Bank
Ltd., [1986] 1 A.C. 80 (P.C.), reversing [1984] 1 Lloyd's Rep. 555 (C.A.), to which I now turn.
VI
39
Tai Hing involved a pattern of forgery and concealment of it by an employee of a
corporate customer comparable to that in Arrow Transfer and in the present case, although
it extended over a longer period and resulted in greater loss. An accounts clerk of the textile
company forged the signature of the managing director of the company on some 300 cheques
totalling approximately HK$5.5 million. The forgeries extended over the period November
1974 to May 1978 and were not discovered until the end of that period because of inadequate
internal controls. The company instituted an action for a declaration that the three banks
involved were not entitled to debit its accounts for the payment of the forged cheques. The
banks contended that the company was precluded from setting up the forgeries by the breach
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of a duty of care owing to the banks. The banks relied on what was referred to as the "wider
duty" — "to take such precautions as a reasonable customer in his position would take to
prevent forged cheques being presented to his bank for payment" — and also on what was
referred to as the "narrower duty" — "to take such steps to check his monthly bank statements
as a reasonable customer in his position would take to enable him to notify the bank of any
items debited therefrom which were not or may not have been authorized by him": [1984]
1 Lloyd's Rep. 555 at p. 556. Reliance was also placed on the customer's agreement at the
time of opening the accounts to comply with the banks' rules and procedures governing the
conduct of the accounts. In each case there was a rule to the general effect that upon failure
to notify the bank within a specified period of any error in the bank statement, which was
sent to the customer without return of the cancelled cheques, the statement would be deemed
to be approved or confirmed. These provisions were referred to by the Court of Appeal as
the "express terms of business" and by the Privy Council as the "express conditions". I shall
refer to them as the "express agreements".
40
Both duties were rejected by the trial Judge as unsupported by the authority that was
binding on him, but he found as a fact that, if such duties existed, the customer was in breach
of them, and that finding of fact was not challenged. The trial Judge also held that the express
agreements did not have the effect by themselves of precluding the customer from setting
up the forgeries. Despite, however, the absence of either of the duties contended for by the
banks, and the lack of conclusive effect in the express agreements, the trial Judge held that the
customer was estopped by its conduct, following receipt of its bank statements, from setting
up the forgeries against two of the banks. He held that the failure of the customer to object to
debits following receipt of its bank statements amounted to a representation that the debits
were correct on which two of the banks relied to their detriment. The judgment of the trial
Judge, which is apparently not reported, is more fully referred to on this point by the Privy
Council than by the Court of Appeal: [1986] 1 A.C. 80 at p. 100.
41
On the appeal from this judgment, the Hong Kong Court of Appeal (Cons, and Fuad
JJ.A. and Hunter J.), [1984] 1 Lloyd's Rep. 555, held that apart from any express agreement
a customer owed a duty to his bank to take reasonable care to see that in the operation of
his account the bank was not injured. The Court held that the duty arose both as an implied
term of the contract between the banker and customer and as a duty of care in tort because
of the relationship of proximity between them. It further held that the duty was a general
one, applicable to all customers regardless of their nature or size. Referring to the judgment
of Montgomery J. in the present case, which he quoted in support of his general conclusion,
Cons J.A. said at p. 564:
A factor that seems to have carried great weight with the learned Judge is that the
customer was a large and 'sophisticated commercial customer'. With every respect, it
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seems to me that the existence or otherwise of a general duty of this kind ought not to
depend upon the nature of the customer's business.
The Court held that, whether on the basis of breach of duty or on the basis of estoppel, the
customer was precluded from setting up the forgeries against the banks. Cons J.A. was of
the view that the customer was also precluded from setting up the forgeries by the express
agreements. Hunter J., with whom Fuad J.A. concurred on this point, took a different view
of the effect of these agreements.
42
The Privy Council (Lord Scarman, Lord Roskill, Lord Brandon of Oakbrook, Lord
Brightman and Lord Templeman), [1986] A.C. 80, allowed the appeal from the judgment
of the Court of Appeal on the ground that there was no basis for the "wider duty" or the
"narrower duty" as either an implied term of the contract between banker and customer or
as a duty of care in tort, and that in the absence of any duty there could not be an estoppel.
The Privy Council was also of the view that the customer was not precluded by the express
agreements from setting up the forgeries against the banks. On this point it agreed with the
view of the trial Judge and Hunter J., whose approach to the interpretation of the express
agreements had been similar to that of Laskin J. with respect to the verification agreement
in Arrow Transfer. It is necessary to consider the reasoning of the Court of Appeal and the
Privy Council concerning the possible basis for a duty of care extending beyond the duties
recognized by the House of Lords in the Macmillan and Greenwood cases.
43 In the Court of Appeal, Cons J.A. approached the question whether the duty contended
for should be recognized as an implied term of the contract between banker and customer on
the basis of what was said in Lister v. Romford Ice & Cold Storage Co., [1957] A.C. 555, [1957]
1 All E.R. 125 , [1956] 2 Lloyd's Rep. 505 (H.L.), and Liverpool City Council v. Irwin, [1977]
A.C. 239, [1976] 2 All E.R. 39 (H.L.), concerning the implication of a term as a legal incident
of a particular class or kind of contract, without regard to the presumed intention of the
parties, as distinguished from the implication of a term to fill a gap in a particular contract
on the basis of presumed intention, in accordance with the business efficacy and "officious
bystander" tests laid down in The Moorcock (1889), 14 P.D. 64, 58 L.J.P. 73 (C.A.); Reigate
v. Union Manufacturing Co. (Ramsbottom), [1918] 1 K.B. 592, 87 L.J.K.B. 724 (C.A.); and
Shirlaw v. Southern Foundries (1926), Ltd., [1939] 2 K.B. 206 (C.A.).
44
In Lister, supra, one of the issues was whether it should be an implied term of the
contractual relationship between master and servant, where the servant had certain duties
respecting the driving of a motor vehicle, that the master would indemnify the servant against
liability arising out of the use of the vehicle in the course of his employment. In a passage
which was quoted by Cons J.A. in Tai Hing, supra, Viscount Simonds distinguished the
implication of a term as a legal incident of a particular class or kind of contract from the
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implication of a term in a particular contract on the basis of presumed intention as follows
at p. 576:
For the real question becomes, not what terms can be implied in a contract between
two individuals who are assumed to be making a bargain in regard to a particular
transaction or course of business; we have to take a wider view, for we are concerned with
a general question, which, if not correctly described as a question of status, yet can only
be answered by considering the relation in which the drivers of motor-vehicles and their
employers generally stand to each other. Just as the duty of care, rightly regarded as a
contractual obligation, is imposed on the servant, or the duty not to disclose confidential
information (see Robb v. Green [[1895] 2 Q.B. 315, 11 T.L.R. 517], or the duty not to
betray secret processes (see Amber Size and Chemical Co. Ltd. v. Menzel [[1913] 2 Ch.
239], just as the duty is imposed on the master not to require his servant to do any
illegal act, just so the question must be asked and answered whether in the world in
which we live today it is a necessary condition of the relation of master and man that the
master should, to use a broad colloquialism, look after the whole matter of insurance.
If I were to try to apply the familiar tests where the question is whether a term should
be implied in a particular contract in order to give it what is called business efficacy,
I should lose myself in the attempt to formulate it with the necessary precision. The
necessarily vague evidence given by the parties and the fact that the action is brought
without the assent of the employers shows at least ex post facto how they regarded the
position. But this is not conclusive; for, as I have said, the solution of the problem does
not rest on the implication of a term in a particular contract of service but upon more
general considerations.
45

The same distinction was drawn by Lord Tucker as follows at p. 594:
Some contractual terms may be implied by general rules of law. These general rules,
some of which are now statutory, for example, Sale of Goods Act, Bills of Exchange Act,
etc., derive in the main from the common law by which they have become attached in the
course of time to certain classes of contractual relationships, for example, landlord and
tenant, innkeeper and guest, contracts of guarantee and contracts of personal service.
Contrasted with such cases as these there are those in which from their particular
circumstances it is necessary to imply a term to give efficacy to the contract and make
it a workable agreement in such manner as the parties would clearly have done if they
had applied their minds to the contingency which has arisen. These are the 'officious
bystander' type of case, to use Mackinnon L.J.'s well-known words. I do not think the
present case really comes in that category, it seems to me to fall rather within the first
class referred to above.
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46 In Liverpool City Council, supra, the relevant issue was whether there should be implied
in the relationship between landlords and tenants in multi-storey dwellings an obligation on
the part of the landlords to keep the common parts of the building over which they retained
control in repair. In the Court of Appeal, [1976] 1 Q.B. 319, [1975] 3 All E.R. 658, the
question of implication was approached with reference to the business efficacy and "officious
bystander" tests as one of implication of a term in a particular contractual relationship
on the basis of presumed intention. Lord Denning M.R. expressed the view that despite
these expressions of the test for implication the cases showed that the test was really what
was reasonable. He had a few months earlier expressed the same opinion in Greaves & Co.
Contractors v. Baynham Meikle & Partners, [1975] 1 W.L.R. 1095, [1975] 3 All E.R. 99 at
103, [1975] 2 Lloyd's Rep. 325 (C.A.). Roskill L.J. and Ormrod L.J. disagreed, saying that
the Courts should not imply a term unless it is both reasonable and necessary. The House
of Lords, [1977] A.C. 239, agreed with the majority in the Court of Appeal on this point,
and that the proposed implied term could not meet the test for implication on the basis of
presumed intention. But they held that it could, and should, be implied as a legal incident
of that particular kind of contractual relationship, regardless of presumed intention. They
held, however, that the test for that kind of implication was also necessary. Lord Wilberforce
said at p. 254:
In my opinion such obligation should be read into the contract as the nature of the
contract itself implicitly requires, no more, no less: a test, in other words, of necessity.
With reference to the necessity of the implied term in respect of the facilities in issue he said
on the same page:
All these are not just facilities, or conveniences provided at discretion: they are essentials
of the tenancy without which life in the dwellings, as a tenant, is not possible. To leave
the landlord free of contractual obligation as regards these matters, and subject only
to administrative or political pressure, is, in my opinion, inconsistent totally with the
nature of this relationship. The subject matter of the lease (high rise blocks) and the
relationship created by the tenancy demand, of their nature, some contractual obligation
on the landlord.
Lord Wilberforce said at pp. 254-55:
The necessity to have regard to the inherent nature of a contract and of the relationship
thereby established was stated in this House in Lister v. Romford Ice and Cold Storage
Co. Ltd., [1957] A.C. 555.
He referred to the statement by Viscount Simonds in Lister, supra, saying that it made
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... a clear distinction between a search for an implied term such as might be necessary
to give 'business efficacy' to the particular contract and a search, based on wider
considerations, for such a term as the nature of the contract might call for, or as a legal
incident of this kind of contract.
The other members of the House of Lords also appear, on the whole, to have regarded the
test for this kind of implication as one of necessity. Apart from their express dicta on this
point, this view is to be inferred from their reliance on the statement by Viscount Simonds in
Lister, in which he said the question was whether the proposed implied term was a "necessary
condition" of the master and servant relationship. Lord Cross of Chelsea was the only one to
suggest that the test for this kind of implication is whether it would be reasonable to imply
the term in question. He said at pp. 257-58 [[1977] A.C.]:
When it implies a term in a contract the court is sometimes laying down a general rule
that in all contracts of a certain type — sale of goods, master and servant, landlord and
tenant and so on — some provision is to be implied unless the parties have expressly
excluded it. In deciding whether or not to lay down such a prima facie rule the court will
naturally ask itself whether in the general run of such cases the term in question would
be one which it would be reasonable to insert. Sometimes, however, there is no question
of laying down any prima facie rule applicable to all cases of a defined type but what
the court is being in effect asked to do is to rectify a particular — often a very detailed
— contract by inserting in it a term which the parties have not expressed. Here it is not
enough for the court to say that the suggested term is a reasonable one the presence of
which would make the contract a better or fairer one; it must be able to say that the
insertion of the term is necessary to give — as it is put — 'business efficacy' to the contract
and that if its absence had been pointed out at the time both parties — assuming them
to have been reasonable men — would have agreed without hesitation to its insertion.
Lord Salmon was clearly of the view that the test was one of necessity. Using words of Bowen
L.J. in Miller v. Hancock, [1893] 2 Q.B. 177, 69 L.T. 214 (C.A.), which was also relied on by
Lord Wilberforce, he said at p. 263:
I find it difficult to think of any term which it could be more necessary to imply than
one without which the whole transaction would become futile, inefficacious and absurd
as it would do if in a 15 storey block of flats or maisonettes, such as the present, the
landlords were under no legal duty to take reasonable care to keep the lifts in working
order and the staircase lit.
It is also an implication of the speech of Lord Edmund-Davies, in which he referred to the
"new approach" to implication based on the statement of Viscount Simonds in Lister and to
the reference by Bowen L.J. in Miller v. Hancock, supra, to "necessary implication" that he
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regarded the test for this kind of implication as one of necessity. Lord Fraser of Tullybelton
said that he agreed with Lord Wilberforce that:
... there is to be implied, as a legal incident of the kind of contract between these landlords
and these tenants, an obligation on the landlords to take reasonable care to maintain
the common stairs, the lifts and the lighting on the common stairs.
The inference is that he also agreed that the test was one of necessity. Statements that in
implying a term as a legal incident of a particular class or kind of contract Courts will consider
whether the proposed term would be reasonable do not necessarily exclude the requirement
that it must also be shown to be necessary. Cf. Cheshire and Fifoot's Law of Contract (10th
ed., 1981), p. 125, and Treitel, The Law of Contracts (5th ed., 1979), p. 148, in which it is
said, in the context of a reference to Liverpool City Council, supra, that in deciding whether
to imply a term as a legal incident of a particular class or kind of contract the Courts will
consider whether it would be reasonable to do so. This is in effect what was said by Lord Cross
of Chelsea in Liverpool City Council, but even assuming that he meant to limit the test in such
a case to one of reasonableness it cannot be doubted for the reasons I have indicated that the
view of the majority was that the test was one of necessity. In this regard, it is interesting to
compare the opinion of Lord Denning M.R. in Shell (U.K.) v. Lostock Garage, [1977] 1 All
E.R. 481 at p. 487 (C.A.), citing Lord Cross, that the test for the kind of implication made in
Liverpool City Council is one of reasonableness and the opinions of Stephenson L.J. in Mears
v. Safecar Security, [1983] Q.B. 54, [1982] 2 All E.R. 865 at p. 879 (C.A.) and of Oliver L.J. in
Harvela Investments v. Royal Trust Co. of Can. (C.I.), [1985] Ch. 103, [1985] 1 All E.R. 261
at p. 272 (C.A.), that the test applied in Liverpool City Council, at least by the majority, was
one of necessity [Harvela subsequently reversed [1985] 2 All E.R. 966, 128 S.J. 522 (H.L.)].
47
In the Court of Appeal in Tai Hing, Cons J.A., quoting from Lister and Liverpool
City Council, appears to have accepted the contention of counsel that the "new approach"
referred to by Lord Edmund-Davies was what a particular contractual relationship required
or demanded in the way of reciprocal obligations. He said that Macmillan reflected this
approach, referring especially to what Viscount Haldane said in that case about the
"correlative obligation" of the customer. Cons J.A. also referred to the contention of counsel
that the wider duty of care contended for was the reciprocal of the general duty of care in
the conduct of the customer's business imposed on banks by the decisions in Selangor United
Rubber Estates v. Cradock (No. 3), [1968] 1 W.L.R. 1555, [1968] 2 All E.R. 1073, [1968] 2
Lloyd's Rep. 289, and Karak Rubber Co. v. Burden (No. 2), [1972] 1 W.L.R. 602, [1972] 1
All E.R. 1210, [1972] 1 Lloyd's Rep. 73. In those cases, which were also relied on by counsel
for the bank in the present case, the Courts held that a banker owed a duty of care to a
customer, in carrying out the instructions reflected in his cheques, to make sure, when put
upon inquiry, that the customer's funds were not being misapplied. In the end, however,
Cons J.A. appears to have accepted the test of necessity and to have concluded that the wider
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duty of care contended for was a "necessary condition" of the modern banker and customer
relationship, as appears from the following passage in his reasons for judgment at p. 560
[[1984] 1 Lloyd's Rep.]:
It cannot be said that the imposition of a duty of care on the customer is absolutely
essential to the relationship. The banks could I think manage to service current accounts
without that assistance. So could, I think, the tenant of the high rise flats have managed
to live there without the benefit of lifts, lights on the staircase or garbage chutes.
But that did not deter their Lordships. They took a more practical view of necessity.
They inquired if the transaction would become 'futile, inefficacious or absurd' if these
amenities were not maintained. For my part I can think of little more futile than for
the operator of an active bank account to throw his monthly statement in the waste
paper basket without ever bothering to looking [sic] at them; little more inefficacious
than to leave the operation of that account to a clerk whose work is never checked; and
little more absurd than to expect the bank to insure the honesty of the customer's clerk
when the customer deliberately puts into the clerk's hands the weapons with which he
can plunder and rob the bank. It cannot be economically feasible nowadays for a bank
to subject the signature on each and every cheque presented to a thorough examination
or comparison with the specimen signature card. Banks must look to other protection.
Thus, after a great deal of hesitation, I find myself finally led to the conclusion that, in
the world in which we live today, it is a necessary condition of the relation of banker
and customer that the customer should take reasonable care to see that in the operation
of the account the bank is not injured.
48 In the Privy Council, Lord Scarman said that Cons J.A. had adopted the right test for
implication but had reached the wrong conclusion. With reference to the applicable test he
said at pp. 104-05 [[1986] 1 A.C.]:
Their Lordships agree with Cons J.A. that the test of implication is necessity. As Lord
Wilberforce put it in Liverpool City Council v. Irwin, [1977] A.C. 239, 254:
such obligation should be read into the contract as the nature of the contract itself
implicitly requires, no more, no less: a test, in other words, of necessity.
Cons J.A. went on to quote an observation by Lord Salmon in the Liverpool case to
the effect that the term sought to be implied must be one without which the whole
transaction would become 'inefficacious, futile and absurd' (p. 262).
Their Lordships accept as correct the approach adopted by Cons J.A. Their Lordships
prefer it to that suggested by Hunter J. which was to ask the question: does the law
impose the term? Implication is the way in which necessary incidents come to be
recognised in the absence of express agreement in a contractual relationship. Imposition
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is apt to describe a duty arising in tort, but inept to describe the necessary incident arising
from a contractual relationship.
With reference to the proper conclusion on the application of this test, Lord Scarman said
at pp. 105-06:
The argument for the banks is, when analysed, no more than that the obligations of
care placed upon banks in the management of a customer's account which the courts
have recognised have become with the development of banking business so burdensome
that they should be met by a reciprocal increase of responsibility imposed upon the
customer: and they cite Selangor United Rubber Estates Ltd. v. Cradock (No. 3), [1968] 1
W.L.R. 1555 (Ungoed-Thomas J.) and Karak Rubber Co. Ltd. v. Burden (No. 2), [1972]
1 W.L.R. 602 (Brightman J.). One can fully understand the comment of Cons J.A. that
the banks must today look for protection. So be it. They can increase the severity of
their terms of business, and they can use their influence, as they have in the past, to seek
to persuade the legislature that they should be granted by statute further protection.
But it does not follow that because they may need protection as their business expands
the necessary incidents of their relationship with their customer must also change. The
business of banking is the business not of the customer but of the bank. They offer a
service, which is to honour their customer's cheques when drawn upon an account in
credit or within an agreed overdraft limit. If they pay out upon cheques which are not
his, they are acting outside their mandate and cannot plead his authority in justification
of their debit to his account. This is a risk of the service which it is their business to offer.
The limits set to the risk in the Macmillan, [1918] A.C. 777 and Greenwood, [1933]
A.C. 51 cases can be seen plainly necessary incidents of the relationship. Offered such a
service, a customer must obviously take care in the way he draws his cheque, and must
obviously warn his bank as soon as he knows that a forger is operating the account.
Counsel for the banks asked rhetorically why, once a duty of care was recognised,
should it stop at the Macmillan and Greenwood limits. They submitted that there was
no rational stopping place short of the wider duty for which they contended. With very
great respect to the ingenious argument addressed to the Board their Lordships find
in certain observations of Bray J. in Kepitigalla's case [1909] 2 K.B. 1010 a convincing
statement of the formidable difficulties in the way of this submission. ...
Lord Scarman then quoted the passage from the judgment of Bray J., which I have quoted
above, beginning with the sentence, "I think Mr. Scrutton's contention equally fails when it
is considered apart from authority."
49
The Court of Appeal also held, as I have indicated, that the customer owed a duty of
care in tort as well as in contract on the basis of the principles affirmed in Anns v. Merton
London Borough Council, [1978] A.C. 728, [1977] 2 All E.R. 492 (H.L.). Reference was made
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

45

Canadian Pacific Hotels Ltd. v. Bank of Montreal, 1987 CarswellOnt 760
1987 CarswellOnt 760, 1987 CarswellOnt 962, [1987] 1 S.C.R. 711, [1987] C.L.D. 939...

to Esso Petroleum Co. v. Mardon, [1976] Q.B. 801, [1976] 2 All E.R. 5, [1976] 2 Lloyd's
Rep. 305 (C.A.), and Midland Bank Trust Co. v. Hett, Stubbs & Kemp (a firm), [1979] Ch.
384, [1978] 3 All E.R. 571, for recognition that a duty of care may arise from a relationship
of proximity or neighbourhood that would not have existed but for a contract. The Privy
Council expressed disagreement with the characterization of obligations or duties as at the
same time both contractual and tortious, particularly in the case of the banker and customer
relationship, but held that in any event there could not be a wider duty in tort than that which
existed as an implied term of the contract. On this point Lord Scarman expressed himself as
follows at p. 107:
Their Lordships do not, therefore, embark on an investigation as to whether in the
relationship of banker and customer, it is possible to identify tort as well as contract
as a source of the obligations owed by the one to the other. Their Lordships do not,
however, accept that the parties' mutual obligations in tort can be any greater than those
to be found expressly or by necessary implication in their contract. If, therefore, as their
Lordships have concluded, no duty wider than that recognised in Macmillan, [1918]
A.C. 777 and Greenwood, [1933] A.C. 51 can be implied into the banking contract in
the absence of express terms to that effect, the banks cannot rely on the law of tort to
provide them with greater protection than that for which they have contracted.
50
Finally, the Privy Council held that since the customer did not owe the duty of
care contended for by the banks there could not be an estoppel resulting from its conduct
following receipt of its bank statements. This was a clear rejection of estoppel on the basis
of imputed knowledge, apart from the breach of a duty to examine bank statements. Lord
Scarman said at p. 110:
Their Lordships having held that the company was not in breach of any duty owed by
it to the banks, it is not possible to establish in this case an estoppel arising from mere
silence, omission or failure to act.
Mere silence or inaction cannot amount to a representation unless there be a duty to
disclose or act: Greenwood's case [1933] A.C. 51, 57. And their Lordships would reiterate
that unless conduct can be interpreted as amounting to an implied representation, it
cannot constitute an estoppel: for the essence of estoppel is a representation (express or
implied) intended to induce the person to whom it is made to adopt a course of conduct
which results in detriment or loss: Greenwood's case, per Lord Tomlin, at p. 57.
VII
51
With this background of authority with reference to the policy issue and the legal
basis for a wider duty of care owing by a customer to a bank in respect of the prevention
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and detection of forgery in the drawing of his cheques, I come at last to my own conclusions
on the issues in the appeal.
52
First, I would question the attempt in the present case to limit the application of the
duties affirmed, as a matter of general principle, to a particular class or category of customers
characterized somewhat vaguely as the "sophisticated commercial customer". With great
respect, I do not think there is a sound basis in law for implying a duty in the banker and
customer relationship with such a limitation. I agree with Cons J.A. in Tai Hing that such
a duty if it exists must apply in every case of the banker and customer relationship and to
all customers, whether sophisticated or not. Such a limitation or qualification, even if it were
sound legally, would lead to great uncertainty. It does, however, serve to indicate that the trial
Judge was not so convinced as to where the balance lay on the policy issue with respect to the
ordinary or unsophisticated customer. The duty to examine bank statements and vouchers
with reasonable care and to report any discrepancies within a reasonable time, which was
the duty principally contended for by the bank, would, in my view, have to be a duty that
applied to all customers.
53
As I have indicated, the trial Judge based the implication of the duties affirmed by
him on "commercial custom", attaching particular importance to the following statement by
Pratte J. in Bank of Montreal v. A.G. Que., supra, at p. 570 [[1979] 1 S.C.R.]:
However, bank contracts, such as the one between the government and the bank, are
somewhat special in that they are usually silent as to their contents; the parties rely on
commercial custom and the law. It is therefore appropriate to apply art. 1017 C.C.,
which reads as follows:
1017. The customary clauses must be supplied in contracts, although they be not
expressed.
There is no doubt that the implication of terms in a contract on the basis of custom or usage
is a well recognized category of implication that has been particularly important with respect
to commercial contracts. It was noted in Hutton v. Warren (1836), 1 M. & W. 466, 150 E.R.
517, where Parke B. said at p. 475 M. & W. and at p. 521 E.R.:
It has long been settled, that, in commercial transactions, extrinsic evidence of custom
and usage is admissible to annex incidents to written contracts, in matters with respect
to which they are silent. The same rule has also been applied to contracts in other
transactions of life, in which known usages have been established and prevailed; and this
has been done upon the principle of presumption that, in such transactions, the parties
did not mean to express in writing the whole of the contract by which they intended to
be bound, but a contract with reference to those known usages.
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Implication on the basis of custom or usage was referred to by Lord Wilberforce in Liverpool
City Council, where in his discussion of the various kinds of implication, he said at p. 253
[[1977] A.C.]:
Where there is, on the face of it, a complete, bilateral contract, the courts are sometimes
willing to add terms to it, as implied terms: this is very common in mercantile contracts
where there is an established usage: in that case the courts are spelling out what both
parties know and would, if asked, unhesitatingly agree to be part of the bargain.
As the statements of Parke B. and Lord Wilberforce indicate, however, implication on the
basis of custom or usage is implication on the basis of presumed intention. (Of course custom
is being used here as more or less synonymous with usage and not in the sense of custom that
has become a rule of law. Cf. The Freiya v. The R.S., 21 Exch. C.R. 232, [1922] 1 W.W.R.
409, 65 D.L.R. 218, for a discussion of the distinction between custom and usage.) It is not
too clear to me what the trial Judge found in the present case to be the commercial custom
on which he based the duties of care affirmed by him, but it would appear to have been the
practice of a sophisticated commercial customer such as CP Hotels, which he found to be
known to and relied upon by the bank, to operate a system of internal accounting controls
which included a monthly bank reconciliation. With great respect, I would question whether
this was sufficient to constitute a custom or usage on which a duty of care could be grounded
as an implied term of the contract. It would seem to me that the evidence of the practice
constituting such a custom or usage would have to be such as to support an inference of
an understanding between the bank and the customer that the customer would examine his
bank statements with reasonable care and report any discrepancies within a reasonable time,
failing which he would be precluded from setting up the discrepancies against the bank. I
question whether the evidence in the present case supports such an inference. In any event,
there could be no such custom or usage with respect to the ordinary customer. Moreover, it
is difficult to see how custom or usage could be found in the face of an established rule of law
to the effect that in the absence of a verification agreement a customer does not owe a duty to
his bank to examine bank statements with reasonable care and to report discrepancies within
a reasonable time.
54 For similar reasons I am of the opinion that the duty contended for cannot be implied as
a term of the banker and customer relationship in a particular case under the other category
of implication based on presumed intention — the implication of a term as necessary to
give business efficacy to a contract or as otherwise meeting the "officious bystander" test as
a term which the parties would say, if questioned, that they had obviously assumed. It is
clear from the established law and practice, including the recognition and use of verification
agreements, that the duty contended for is not necessary to the business efficacy of the banker
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and customer relationship and cannot otherwise be presumed to have been intended by the
customer. Banks in this country have managed to get along without it for a very long time.
55 There remains the question whether the duty contended for can and should be implied
under the third category of implication, which does not depend on presumed intention — the
implication of terms as legal incidents of a particular class or kind of contract, the nature and
content of which have to be largely determined by implication. Such is clearly the ordinary
relationship of banker and customer with respect to the operation of an account. The issue
here, as I see it, is whether the test for such implication is to be reasonableness or necessity.
This is an important issue of judicial policy respecting the limits of judicial power to impose
obligations or duties on the parties to a contract by implication. It is reflected in the differing
opinions of the Court of Appeal in Liverpool City Council. Although what was said there
was said with reference to implication on the basis of presumed intention under the business
efficacy or "officious bystander" tests, I think it applies equally to implication under what
I have referred to as the third category. I am, therefore, with great respect, in agreement
with the view expressed by the majority in the House of Lords in Liverpool City Council
that the test in such a case of implication should also be one of necessity. It is said that not
all the terms that have been implied in the banker and customer relationship reflect a test
of necessity. That may well be arguable, although it is my impression from a consideration
of the cases that most, if not all, of the terms that have been implied could be regarded as
being required by the nature of that particular contractual relationship, to use the approach
adopted by Viscount Simonds in Lister and Lord Wilberforce in Liverpool City Council. I
think that is reflected in Macmillan and in other cases which have considered the implication
of terms in the banker and customer relationship, such as Joachimson v. Swiss Bank Corp.,
[1921] 3 K.B. 110, 90 L.J.K.B. 973 (C.A.), and Tournier v. National Prov. & Union Bank of
England, [1924] 1 K.B. 461, 93 L.J.K.B. 449 (C.A.). I think it also affords a rationale for the
duty of care that was held to be owing by banks to their customers in Selangor, supra, and
Karak Rubber, supra. In my opinion, a duty, in the absence of a verification agreement, to
examine bank statements with reasonable care and report discrepancies within a reasonable
time is not necessary or required by the contractual relationship in this sense. It should not,
therefore, be imposed by judicial decision. If banks consider it to be necessary they may
insist on verification agreements or obtain appropriate legislation if they can. What I have
said about a duty to examine bank statements and report discrepancies applies, of course,
a fortiori, to a duty to maintain an adequate system of internal controls for the prevention
and minimization of loss through forgery.
56
In conclusion, then, I am of the opinion that a customer of a bank does not, in the
absence of a verification agreement, owe a duty to the bank to examine his bank statements
and vouchers with reasonable care and to report any discrepancies within a reasonable time,
nor does a customer, "sophisticated" or otherwise, owe a duty to its bank to maintain an
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adequate system of internal accounting controls for the prevention and minimization of loss
through forgery.
57
It was not argued in this Court that if either of the duties of care contended for by the
bank did not exist in contract, they could arise in tort. Although some reliance was placed
in argument on the judgment of the Hong Kong Court of Appeal in Tai Hing, which found
a basis in tort as well as in contract for a wider duty of care with respect to the forgery of
a customer's cheques, a possible basis in tort for either the wider or narrower duty of care
contended for in the present case was not seriously explored in this Court. Nor was any
consideration given as to whether, as a matter of principle, a duty of care in tort could be
held to arise in a contractual relationship from which the same duty had been excluded by
the Courts as an implied term of the contract. The appeal was argued before the judgment
of this Court in Central & Eastern Trust Co. v. Rafuse, [1986] 2 S.C.R. 147 (sub nom. Central
Trust Co. v. Rafuse), 37 C.C.L.T. 117, 42 R.P.R. 161, 34 B.L.R. 187, 31 D.L.R. (4th) 481, 75
N.S.R. (2d) 109, 186 A.P.R. 109, [1986] R.R.A. 527 (headnote only) (sub nom. Central Trust
Co. c. Cordon) (S.C.C.). In order, however, that there should not remain uncertainty, in view
of the manner in which this case was argued, as to whether the customer of a bank could
owe a duty in tort, in the absence of a verification agreement, to examine bank statements
with reasonable care and to report any discrepancies within a reasonable time, I am of the
opinion, assuming it to be arguable that such a duty could arise in tort, that the principle
of concurrent or alternate liability in contract and in tort affirmed in Rafuse, supra, cannot
extend to the recognition of a duty of care in tort when that same duty of care has been
rejected or excluded by the Courts as an implied term of a particular class of contract.
58 For these reasons I am of the opinion that the appellant was not in breach of any duty
owing to the respondent and is therefore not precluded from setting up the forgeries against
the respondent. I would accordingly allow the appeal, set aside the judgments of the Court
of Appeal and the trial Court and enter judgment in favour of the appellant for the amount
of its claim against the respondent, with interest and costs.
La Forest J. (concurring):
59 I have had the advantage of reading the judgment of my colleague, Le Dain J. I am in
general agreement with him but have some concerns about his comments in the latter part of
his judgment regarding concurrent liability in contract and tort.
60 My colleague puts the matter on the ground that the principle of concurrent or alternate
liability in contract and in tort cannot extend to the recognition of a duty of care in tort where
that same duty of care has been rejected or excluded by the Courts as an implied term of a
particular class of contract. I would not approach it in this way. One should not, I think, focus
discretely on the banker-customer contract without reference to its informing context. In
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interpreting this contract, the Courts were dealing with only one aspect of a larger enterprise,
namely, the elaboration of a general system or code governing bills of exchange which had
been part of the law merchant and had its own policy and structural requirements. Not the
least of the needs of this system was the necessity for clear rules of general application. In the
case of forged cheques, the rule was clear. The banker was supposed to know his customer's
signature and the liability was his if he honoured a cheque on which his customer's signature
had been forged. There were exceptions based on estoppel, but these were narrow. Attempts
to impose on the customer a wider duty were, as Le Dain J. notes, firmly rejected.
61 A major reason for the rejection of a wider duty is that already mentioned: the need for
a rule that was clear in most circumstances, cutting within a narrow compass the cases where
the loss was directly attributable to the customer because of negligence or otherwise. Parke
B. clearly expressed the policy militating against a wider duty in Bank of Ireland v. Evans'
Trustees (1855), 5 H.L.C. 389 at 410-11, 10 E.R. 950 at 959:
If such negligence could disentitle the Plaintiffs, to what extent is it to go? If a man
should lose his cheque-book, or neglect to lock the desk in which it is kept, and a servant
or stranger should take it up, it is impossible in our opinion to contend that a banker
paying his forged cheque would be entitled to charge his customer with that payment.
Such broad uncertainty is out of place in the governance of negotiable instruments.
62 A further justification for restricting the duty within narrow bounds was later advanced,
namely, that this effected a better distribution of loss. As Bray J. put it in Kepitigalla Rubber
Estates, Ltd. v. National Bank of India, Ltd., [1909] 2 K.B. 1010 at 1026, 78 L.J.K.B. 964:
"To the individual customer the loss would often be serious; to the banker it is negligible."
Whether that ground existed earlier I have not attempted to determine.
63 The fact is, however, that a choice was made in favour of a narrow duty at a time before
and during which notions of tort and contract were emerging. That policy choice was based
on considerations having nothing to do with distinctions between tort and contract. It was
felt to be appropriate to the governance of negotiable instruments. To introduce a wider duty
today under the rubric of the tort of negligence would effect the same uncertainties as those
referred to by Parke B. in the Bank of Ireland case, supra. The line between carelessness and
negligence in many everyday situations can be extremely hard to draw, and as I mentioned
before there is need for more precise boundaries in this area.
64
It was against the background above described that the Bills of Exchange Act, now
R.S.C. 1970, c. B-5, and in particular s. 49(1), was enacted. Generally, what Parliament
sought to do by the Bills of Exchange Act was to codify the pre-existing law. It must, as in
other cases, be presumed to have known the law in enacting the provision that now governs
the situation. I cannot believe Parliament, by the word "precluded" (which embodies the
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only exceptions to the general rule), would have meant to authorize at this late date a wide
divergence from the rules for loss allocation that it sought to codify. This does not mean that
the law is completely frozen, but it does mean that it cannot be expanded in such a way as
to give rise under a new label to a wider duty that is inconsistent with the basic policy choice
it sought to codify.
65

I would, therefore, dispose of the appeal in the manner proposed by Le Dain J.
Appeal allowed; judgment entered for the plaintiff.

Footnotes
*

Chouinard did not take part in the judgment.

End of Document
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[1]
This is a defamation action arising out of the publication of what has been described as
a “Statement from the Town of Aurora Council” which was published on the website of the
Town of Aurora on July 16, 2009 and was subsequently published by Metroland in its printed
edition of the Banner on July 28, 2009. I will refer throughout these reasons to the aforesaid
statement as (the “Statement”).
[2]
The plaintiff at the time of the publication of the Statement was an elected Town
Councillor with the Town of Aurora. The defendant Phyllis Morris was the Mayor of the Town
of Aurora, while the defendants Evelina MacEachern, Wendy Gaertner, Stephen Granger, John
Gallo, and Al Wilson were also elected Town Councillors for the Town of Aurora. The action
as against Metroland has been settled.
[3]
The plaintiff at the commencement of trial sought leave to introduce evidence arising
out of another action brought by the defendant Phyllis Morris against Richard Johnson
(“Johnson”), William Hogg (“Hogg”), and Elizabeth Bishenden (“Bishenden”). The statement
of claim in the Morris v Johnson et al action (the “Morris Action”) was commenced by notice
of action on October 8, 2010. At the time that Ms. Morris commenced the Morris Action, she
was the Mayor of Aurora. The defendant Hogg is described in the Morris Action as the
moderator of a website called “AuroraCitizen.ca”. The defendant Bishenden is described as the
moderator of the aforesaid website and the defendant Johnson is described as a frequent writer
on the website.
[4]
In the Morris Action, it is alleged that between August 24 and October 4, 2010, the
defendants in that action had maliciously published false and defamatory statements in respect
of Ms. Morris. Ultimately the Morris Action was discontinued by Ms. Morris and Master
Hawkins was called upon to deal with the question of the defendants’ costs in the Morris
Action. In dealing with the costs submissions, Master Hawkins addressed the question as to
whether or not the Morris Action was “SLAPP Litigation”. The term SLAPP is an acronym for
“strategic litigation against public participation”. It was submitted on behalf of the defendants
in the Morris Action that because the Morris Action was SLAPP litigation, the defendants
should be entitled to an elevated award of costs. Ultimately, Master Hawkins came to the
conclusion that the Morris Action was in fact SLAPP litigation and fixed special enhanced costs
of the action in favour of the defendants in the amount of approximately $21,000 and ordered
the plaintiff Ms. Morris to pay those costs within thirty days to Johnson and Hogg.
[5]
The plaintiff in this action seeks to call Johnson and Hogg as witnesses who will testify
about what Mr. Hawkins characterized as a SLAPP lawsuit in the context of their belief that the
Morris Action was another manifestation on the part of the Mayor to stifle descent within the
Aurora Town Council. Essentially, it is submitted that the Morris Action is similar fact
evidence that should be admitted to assist the jury in their deliberation, particularly to rebut any
argument that the actions of the defendants in publishing the Statement were not malicious.
[6]
Mr. Boghosian opposes the receipt of the evidence concerning the Morris Action and
the SLAPP litigation on a number of grounds. He first of all argues that he is caught by
complete surprise as none of the documents now tendered by Mr. MacDonald arising out of the
Morris Action were produced until the Friday before this trial commenced. This concern can,
in my view, be addressed if need be with an adjournment to allow Mr. Boghosian to properly
prepare and respond to this new evidence. Mr. Boghosian also opposes the receipt of the
Morris Action on the basis that the Morris Action did not involve any of the councillor
defendants who Mr. Boghosian presently represents, other than Ms. Morris. Mr. Boghosian

https://www.canlii.org/en/on/onsc/doc/2013/2013canlii77832/2013canlii77832.html?result... 10/4/2018

CanLII - 2013 CanLII 77832 (ON SC)

Page 3 of 5

argues that to allow in the evidence from the Morris Action would be to potentially tarnish his
other defendants with the same brush as Ms. Morris. Again, in my view, this concern can be
addressed by the court through a strong mid-trial charge to the jury in terms of the use to which
the Morris Action could be used by the jury if admitted.
[7]
The fundamental objection that Mr. Boghosian takes with respect to the Morris Action
is that it has very little probative value. In this action the main issue is whether or not the
plaintiff was defamed by the publication of the Statement. Mr. Boghosian submits the Morris
Action is irrelevant and has no probative value. Moreover, it is argued that the prejudicial
effect of admitting this evidence far outweighs whatever limited probative value it might have.
I agree.
Analysis
[8]
This is not a criminal case. It is a defamation action where the plaintiff alleges that as a
result of the publication of the Statement she has been defamed and has suffered various heads
of damages. As set forth in the Law of Evidence in Canada, 2nd Edition, the general rule with
respect to similar fact evidence is stated by Sopinka, Lederman, and Bryant, as follows:
11.208 It is apparent from the foregoing that while the rules
relating to the admissibility of similar fact evidence in civil cases
reflect very strongly the influence of the “category” approach of
the earlier criminal cases, they in fact focus on whether the
evidence is relevant to a material issue. The categories of
relevance are not closed and the inquiry should concentrate on
determining the probative value of evidence without the
constraint of fitting the evidence into a particular pigeonhole.
Moreover, prejudice, which dominates the determination of
admissibility of similar fact evidence in criminal cases, plays a
significantly lesser role in civil cases, and evidence of similar
facts should be admitted if it is logically probative to an issue in
the case as long as, to borrow the formula of Lord Denning, it is
not unduly “oppressive or unfair” to the other side, does not
consume a disproportionate amount of court time, and does not
bear the whole burden of proving the case.
[9]
The focus of this court must fundamentally be with respect to the relevance of the
Morris Action, together with a determination of what probative value such evidence might have
and finally, whether the prejudice far outweighs its relevance.
[10] In my opinion, the Morris Action has limited relevance to the fundamental issue that the
jury in this case has to decide, that being whether or not the Statement published by the
defendants defamed the plaintiff. If the Morris Action was allowed into evidence, I am also
extremely concerned that this trial could become sidetracked by a collateral issue, that being the
issues that were litigated in the Morris Action, its merits and the defences that were advanced
by the defendants.
[11]
I am also extremely concerned that this court could be called upon to address further
issues concerning litigation involving Ms. Morris and in that regard I note that my colleague
Gilmore J. had occasion to deal with an application by George Hervey in which Mr. Hervey
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sought a declaration that the respondent, Ms. Morris, breached various sections of the
Municipal Conflict of Interest Act. Without going into any of the details of the application
before Gilmore J., I note that after lengthy reasons a determination was made that Ms. Morris
had not breached the Municipal Conflict of Interest Act.
[12]
A trial judge has a fundamental gatekeeper function, which requires that the trial,
especially a jury trial in a defamation action, is not allowed to get into collateral issues that have
tangential value to the jury’s ultimate determination.
[13]
I am not satisfied that the Morris Action has much, if any, probative value with respect
to the issues that are the subject matter of the action presently before this court. The jury in this
case must decide whether or not the plaintiff has been defamed and thereafter whether or not
the defendants are entitled to any of the various defences that have been set up in their
statement of defence, specifically defences with respect to justification, qualified privilege, and
malice. The determination of those issues, in my view, will not be best served by the
introduction of the Morris Action but, rather, best determined in isolation to the issues that are
raised by the parties in their pleadings quite independent of any issues related to other litigation,
specifically the Morris Action and the matter before Justice Gilmore.
[14] For these reasons, the plaintiff’s motion to introduce as similar fact evidence, the Morris
Action, is dismissed.

Justice M.L. Edwards

Released: December 3, 2013

By

for the law societies members of the

Federation of Law Societies of
Canada
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RULING ON EVIDENCE
LAUWERS J.
[1]
Mr. Granatstein’s opening statement concerning liability sets out the plaintiffs’ claim in a
nutshell:
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The Greenhalghs are suing for damages resulting from an accident in which Jessica
Greenhalgh lost both legs and eight fingers by reason of the failure of Douro-Dummer to erect
“Dead End” or “No Exit” on Rusaw Lane.
The accident occurred on January 14, 2000, at about 9:00 p.m. J.G.[Jessica Greenhalgh]
turned onto Rusaw Lane in the Township of D-D [Douro-Dummer]. She turned onto Rusaw
Lane because she thought it went through to another Concession road. She thought it went
through to another Concession road because there were no signs at the beginning of Rusaw
Lane or at the end of Rusaw Lane indicating that it was a dead end road. As a result of the
lack of warning signs, she drove onto private property where her car got lodged on a rock.

[2]
On December 7, 2008, the defence called Jessica Arthur as a witness. She was in Whistler,
B.C. from Thanksgiving of 1999 and was not in the area on the night in question. She had however,
been close friends with Jessica Greenhalgh and Robyn LaDuke who were together that night, and
Nicole Moffatt. Up until she left, the young women were a foursome.
[3]
The defence advised that Arthur would give evidence that she had been on Rusaw Lane that
fall on three separate occasions with Jessica Greenhalgh and one or more of the others. She would
dispute the evidence of Jessica Greenhalgh and Robyn LaDuke that they had never been on the road
before.
[4]
Arthur would also testify that, as a foursome, the girls routinely smoked drugs and drank,
particularly on Friday night, which they dubbed “girls’ night out”. They did what were called “back
road tours”. They would drive in one of their cars to a remote location, turn the car off, listen to
music, take drugs, drink, and talk and laugh.
[5]
Plaintiffs’ counsel objected to the proffered evidence of Jessica Arthur on two grounds. First,
the admission of her evidence that Jessica Greenhalgh and Robyn LaDuke had been on Rusaw Lane
before January 14, 2000 would offend the rule in Browne v. Dunn (1893), 1893 CanLII 65 (FOREP),
6 R. 67, H.L. since it had not been put to the plaintiff or Robyn LaDuke in cross-examination. The
second objection was that the evidence concerning back road tours was inadmissible as similar fact
evidence.
[6]
I permitted the evidence of Jessica Arthur to be admitted with reasons to follow. In these
reasons I address each objection in turn.

Ruling Concerning the Rule in Browne v. Dunn
[7]
Both Jessica Greenhalgh and Robyn LaDuke asserted on a number of occasions that they had
not previously been on Rusaw Lane. But the fact that Jessica Arthur would provide evidence that
they had been on Rusaw Lane and, in particular, that one such event led to damage to Robyn
LaDuke’s car, was the kind of evidence that might have refreshed the memory of one or both of
them. It is the sort of evidence that the rule in Browne v. Dunn was intended to catch. Mr.
Boghosian says that he did not put Jessica Arthur’s evidence to Jessica Greenhalgh or Robyn LaDuke
because he was not aware of it when they were in the box, having just that morning met briefly with
Arthur.
[8]
Plaintiffs’ counsel referred specifically to the case of R. v. McNeill (2000), 2000 CanLII 4897
(ON CA), 48 O.R. (3d) 212 at paras. 44-45 (C.A.):
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The rule in Browne v. Dunn was succinctly stated by Labrosse J.A. in R. v.
Henderson, supra, at p. 636 O.R., p. 141 C.C.C.:
This well-known rule stands for the proposition that if counsel is going
to challenge the credibility of a witness by calling contradictory
evidence, the witness must be given the chance to address the
contradictory evidence in cross-examination while he or she is in the
witness-box.
[9]

As stated by the Ontario Court of Appeal in R. v. Verney:[1]
Browne v. Dunn is a rule of fairness that prevents the “ambush” of a witness by not
giving him an opportunity to state his position with respect to later evidence which
contradicts him on an essential matter. It is not, however, an absolute rule and counsel
must not feel obliged to slog through a witness’s evidence-in-chief, putting him on
notice of every detail that the defence does not accept. Defence counsel must be free
to use his own judgment about how to cross-examine a hostile witness. Having the
witness repeat in cross-examination, everything he said in chief is rarely the tactic of
choice. … [2]

[10]
In the decision of J. Macdonald J. in Stewart v. Canadian Broadcasting Corporation (1997)
1997 CanLII 12318 (ON SC), 150 D.L.R. (4th) 24, O.J. No. 2271 at para. 377 (Gen. Div), the court
addressed the discretion of the trial judge to deal with the rule in Browne v. Dunn in civil cases:
Civil actions result in much greater disclosure of the factual issues then takes place in a criminal
prosecution. These disclosure opportunities are relevant circumstances in applying the ratio of Palmer
(supra) or the provisions of ss. 20 and 21 OEA to any civil action. The judicial discretion respecting
the application of these principles means that, from the vantage point of any party to a civil action,
including Mr. Greenspan, there can be no expectation of certain protection from adverse inferences
and findings by reason only of opposite counsel refraining from cross-examining a witness (including
a party) upon evidence which conflicts with that witness's testimony. There can be no certainty during
examination-in-chief of a witness (including a party) that counsel opposite will or will not question
respecting other evidence which contradicts or conflicts with the witness's testimony. In the result, it
may well be necessary for each party to a civil action to protect his or her own interests including
credibility by addressing during examination-in-chief issues which, in all the circumstances of the
case, are reasonably foreseeable as arising. In my opinion, this is consistent with Blatch v. Archer
(1774), 1 Cowp. 63, 98 E.R. 969 where Lord Mansfield stated at p. 970 E.R.:
"It is certainly a maxim that all evidence is to be weighed according to
the proof which it was in the power of one side to have produced, and in
the power of the other to have contradicted."

Lord Mansfield's description of the maxim was cited with approval in Snell v. Farrell 1990
CanLII 70 (SCC), [1990] 2 S.C.R. 311 by Sopinka J. on behalf of the court at p. 328.
[11]
The trial judge has discretion if the witness was not given the opportunity to explain the
contradictory evidence. One option is to re-call the witness. As stated by Paciocco and Stuesser:
“There is no prescribed consequence. The effect depends on the circumstance of each case and is
within the discretion of the trial judge. For example, the failure may be remedied by recalling the
witness and having the contradiction put to her.”[3]
[12]
In Machado v. Berlet et al,[4] defence counsel had an impeaching photograph that had not
been put to the plaintiff when on the stand. Ewaschuk J. stated:
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… If opposing counsel has an impeaching photograph, the photograph must be put to the
witness for comment and possible explanation. In the present case, I am of the opinion that
the films need not have been shown to the witness during his cross-examination (although that
procedure would have been feasible in this case given the short length of the films).
However, it was at least incumbent on opposing counsel to put to the witness the fact that
films had been taken of the plaintiff and to have particularized the films’ contents so as to
afford the plaintiff an opportunity to explain his conduct as it related to his injuries.
Counsel for the plaintiff submits that the films cannot now be used to impeach the plaintiff’s
testimony if the rule in Browne v. Dunn has been breached. Undoubtedly, there is precedent
to that effect: R. v. Jackson and Woods (1974), 20 C.C.C. (2d) 113 (Ont. H.C.J.). It seems to
me, however, that the more prevalent practice is to permit the impeaching evidence to be
tendered (R. v. Dyck, [1970] 2 C.C.C. 283, 70 W.W.R. 449, 8 C.R.N.S. 191 (B.C.C.A.)),
subject to the right of the plaintiff to call reply evidence to explain the impeaching
evidence and subject to the right of adverse comment to the jury by both plaintiff’s counsel
and the judge during address and charge. I will adopt that practice to this case. I note,
however, that opposing counsel gains a further advantage by following this procedure. He
gains the advantage of further cross-examination of the impeached witness. (Emphasis added)
[5]

[13] The plaintiff relies on R. v. McNeill, supra. Mr. Boghosian for the defence, however, referred
to paragraph 47 of the judgment:
In cases such as this, where the concern lies in a witness’s inability to present his or her side
of the story, it seems to me that the first option worth exploring is whether the witness is
available for recall. If so, then assuming the trial judge is otherwise satisfied, after weighing
the pros and cons, that recall is appropriate, the aggrieved party can either take up the
opportunity or decline it. If the opportunity is declined, then, in my view, no special
instruction to the jury is required beyond the normal instruction that the jury is entitled to
believe all, part or none of the witness’s evidence, regardless of whether the evidence is
uncontradicted.

[14]
Jessica Greenhalgh and Robyn LaDuke were both in the jurisdiction and could be recalled.
Consequently, I concluded that the purpose for the rule in Browne v. Dunn could be satisfied by the
plaintiff or Robyn LaDuke being recalled. The weight to be accorded to the evidence of Jessica
Arthur would then be a matter for me to determine as the trier of fact.

Ruling on Similar Fact Evidence
[15] Mr. Granatstein argued that Arthur’s evidence concerning the habits of the women at the time
was similar fact evidence and therefore inadmissible: R. v. C(M.H.) (1991), 1991 CanLII 94 (SCC),
63 C.C.C. (3d) 385; [1991] 1 S.C.R. 763 at para. 22:
Evidence as to disposition, which shows only that the accused is the type of person likely to
have committed the offence in question, is generally inadmissible. Such evidence is likely to
have a severe prejudicial effect by inducing the jury to think of the accused as a “bad” person.
At the same time, it possesses little relevance to the real issue, namely, whether the accused
committed the particular offence with which he stands charged.
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There will be occasions, however, where the similar fact evidence will go to more than
disposition, and will be considered to have real probative value. That probative value usually
arises from the fact that the acts compared are so unusual and strikingly similar that their
similarities cannot be attributed to coincidence. Only where the probative force clearly
outweighs the prejudice, or the danger that the jury may convict for non-logical reasons,
should such evidence be received.

[16] Similar principles apply to civil cases, with necessary modifications, and in cases where there
is no jury, according to Sopinka, Lederman and Bryant - The Law of Evidence in Canada, 3rd ed.
(Toronto: LexisNexis Inc, 2009), at s. 11.200 and following. The trial judge’s gatekeeper function is
engaged and the judicial tendency to avoid a decision and rely on weight is to be resisted. But the
context must be set. As the authors note, the basic rule is that evidence of bad character is not
admissible where it is not in issue in the proceedings (s. 11.1). As they further note: “If the proffered
evidence does not show discreditable conduct, the character exclusionary rule is not engaged.” (s.
11.2) This is because the evidence would not be prejudicial. Finally, they note that: “The “similar
fact rule” is an exception to the general exclusionary rule prohibiting the Crown or a party from
leading evidence of the bad character or the accused or opposite party.” (s. 11.4)
[17]
The name of the rule, in referring to “similar fact evidence” can also be a misleading
truncation, especially in a civil as opposed to criminal context; what is in question is properly
expressed as “similar fact evidence of disreputable conduct.” Evidence of a habitual pattern of
conduct may be relevant as circumstantial evidence tending to show that the person repeated that
conduct “in conformity with past practice.” See R. v. Watson, 1996 CanLII 4008 (ON CA), [1996]
O.J. No. 2695 (C.A.) per Doherty J.A. at para. 36. He added: “Evidence of disposition is premised
on the belief that a person's disposition is a reliable predictor of conduct in a given situation.” (para.
38) If the conduct is not disreputable, it does not engage the exclusionary rule or the similar fact
exception to the rule. For the purpose of this ruling I assume but do not decide that the conduct in
question is disreputable and falls within the rule.
[18]
Similar fact evidence of disreputable conduct is inadmissible if its purpose is to show
propensity or disposition where its prejudicial effect outweighs its probative value. As the Supreme
Court of Canada said in R. v. Handy, 2002 SCC 56 (CanLII), [2002] S.C.J. No. 57 per Binnie J, at
para. 31: “The danger is that the jury might be confused by the multiplicity of incidents and put more
weight than is logically justified on the ex-wife's testimony (“reasoning prejudice”) or by convicting
based on bad personhood (“moral prejudice”) (internal citations omitted).” The exception to the
general exclusionary rule is narrow, being where, “(p)robative value exceeds prejudice, because the
force of similar circumstances defies coincidence or other innocent explanation.” (para. 47)
[19]
The Court recognized that the use of similar fact evidence involves “propensity reasoning”
which is usually unacceptable. But at paragraph 68, Binnie J. noted that “... propensity reasoning in
and of itself is not prohibited. Indeed, it is usually inevitable, given the nature of the evidence and
the reason for its admission...It is propensity reasoning that is based solely on the general bad
character of the accused, as revealed through this evidence of discreditable conduct, which is
prohibited.”
[20]
Binnie J. constructed an analytical framework to help judges assess the probative/prejudicial
balance and to avoid the mischief in the misuse of similar fact evidence. The first step is to identify
the “issue in question,” which is described as “an important control”. The “issue in question” is not
the “general disposition of the accused” but must be “relevant to some other issue beyond disposition
or character.” (para. 70) Indeed, as he noted: “Anything that blackens the character of an accused
may, as a by-product, enhance the credibility of a complainant. Identification of credibility as the
“issue in question” may, unless circumscribed, risk the admission of evidence of nothing more than
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general disposition (“bad personhood”).” (para. 116) In other words, the issue in question cannot
simply be credibility but must be related to a component of what must be proven by the plaintiff in
order to succeed. In Handy, supra, the issue in question was “the consent component of the actus
reus and in relation to that issue the respondent’s alleged propensity to refuse to take no for an
answer.” (para. 120)
[21]
Binnie J. noted at para. 76 that there must be a “connectedness (or nexus) that is established
between the similar fact evidence and the offences alleged,” and, at para. 81, that there is a “need to
pay close attention to similarities in character, proximity in time and frequency of occurrence….
Similarity in this respect does not necessarily require a strong peculiarity or unusual distinctiveness
underlying the events being compared.”
[22]
The second step in the Handy framework, as stated in para. 82, is to identify factors that
connect the similar facts to the issue in question:
The trial judge was called on to consider the cogency of the proffered similar fact
evidence in relation to the inferences sought to be drawn, as well as the strength of the
proof of the similar facts themselves. Factors connecting the similar facts to the
circumstances set out in the charge include:
(1)

proximity in time of the similar acts;

(2)

extent to which the other acts are similar in detail to the charged conduct;

(3)

number of occurrences of the similar acts;

(4)

circumstances surrounding or relating to the similar acts;

(5)

any distinctive feature(s) unifying the incidents;

(6)

intervening events;

(7)

any other factor which would tend to support or rebut the underlying unity of the
similar acts.

An additional factor could be the possibility of the collusion of witnesses, as in the Handy case itself.
[23]
The third step in the Handy framework is to determine whether the degree of “situationspecific behaviour” is “sufficiently compelling to draw safely the inference” sought to be drawn.
(para. 89-91) In seeking to differentiate admissible from inadmissible propensity evidence the degree
of specificity is important. Vague similarities are not sufficient, and, “[c]ogency increases as the fact
situation moves further to the specific end of the spectrum.” (para. 87) He added at paras. 90-91:
Similar fact evidence is sometimes said to demonstrate a “system” or “modus
operandi”, but in essence the idea of “modus operandi” or “system” is simply the
observed pattern of propensity operating in a closely defined and circumscribed
context.
References to “calling cards” or “signatures” or “hallmarks” or “fingerprints”
similarly describe propensity at the admissible end of the spectrum precisely because
the pattern of circumstances in which an accused is disposed to act in a certain way
are so clearly linked to the offence charged that the possibility of mere coincidence, or
mistaken identity or a mistake in the character of the act, is so slight as to justify
consideration of the similar fact evidence by the trier of fact. The issue at that stage is
no longer “pure” propensity or “general disposition” but repeated conduct in a
particular and highly specific type of situation. At that point, the evidence of similar
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facts provides a compelling inference that may fill a remaining gap in the jigsaw
puzzle of proof, depending on the view ultimately taken (in this case) by the jury.
[24]
Mr. Boghosian argued that the evidence relating to back road tours is relevant to the issue of
motive or purpose. He identifies certain hallmarks of the conduct of Jessica Greenhalgh and Robyn
LaDuke which, taken together, demonstrate a “modus operandi” that the court in Handy called
“simply the observed pattern of propensity operating in a closely defined and circumscribed context.”
[25]

He listed the hallmarks as follows:
1. Friday nights were “girls night out”;
2. That involved going on a back roads tour to find a secluded place;
3. The secluded place was often on private property;
4. Once parked, the girls would consume drugs and alcohol.

[26] Mr. Boghosian argued that Jessica Arthur’s evidence was tendered to address the reason why
the girls were on Rusaw Lane that night. He argued that the practice of back road tours is material
and probative to explain the true intent of Jessica Greenhalgh and Robyn LaDuke in their drive down
Rusaw Lane on the night in question. The evidence is not tendered, he asserted, to show that Jessica
Greenhalgh and Robyn LaDuke had a propensity for consuming alcohol or drugs which might cause
them to be seen as persons of bad character.
[27]
If Jessica Greenhalgh and Robyn LaDuke were on a “back roads tour” on Rusaw Lane that
night, that would cast doubt on the explanation given by them that they had a specific destination in
mind which they thought they could reach via Rusaw Lane, and would, in turn, cast doubt on Mr.
Granatstein’s critical assertion that “the failure of Douro-Dummer to erect “Dead End” or “No
Exit” [signs] on Rusaw Lane” was causally linked to Ms. Greenhalgh’s injuries.
The authors of Sopinka, Lederman and Bryant note that “similar fact evidence was admissible
to explain the animus, purpose or object of the act in question” (s.11.232):
[28]

S. 11.231… In Blake v. Albion Life Assurance Society [(1878), 4 C.P.D. 94 at 10102], Grove J. stated:
[W]hen a person is alleged to be guilty of an offence which per se cannot be brought home to
him by proving his mere act without explaining his animus, purpose, or object in doing it, the
law permits evidence of other acts done by the same person to be given, for the purpose of
such explanation … There is no difference there that I am aware of between the rule in civil
and in criminal cases on this subject.

[29]
The Handy analysis can only be carried out by the trial judge after hearing the evidence
(unless it is immediately evident – not in this case – from counsel’s description that it will not pass
muster). In a jury trial that would occur in a voir dire in the absence of the jury. In a non-jury trial as
the trial judge, I must hear the evidence and then decide what use, if any, I can make of it, giving
myself the appropriate instructions.
[30]
I decided to hear the evidence of Jessica Arthur on the conduct in question. In terms of the
typical dangers in admitting similar fact evidence, I am alive to the “moral prejudice” and the
“reasoning prejudice” referred to in Handy and other cases. I do not assume or find that Jessica
Greenhalgh, as plaintiff, or Robyn LaDuke, as witness, are persons of bad character; they are not on
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trial for past or present disreputable conduct. I will address the issue of whether their conduct was
“disreputable,” therefore attracting the application of the similar fact evidence rule and the cautions
around its use, in the decision.
_________________________
Justice P. Lauwers

Released: October 13, 2009
[1] (1993), 87 C.C.C. (3d) 363 (Ont. C.A.).
[2] Ibid. at 376.
[3] David M. Paciocco and Lee Stuesser, The Law of Evidence, 4th Ed. (Irwin Law, 2005) at 393.
[4] 1986 CanLII 2600 (ON SC), [1986] O.J. No. 1195 (Ont. H.C.J.).
[5] Ibid. at paras. 12-13 [emphasis mine].
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The accused was charged with sexual assault causing bodily harm. His defence
was that the sex was consensual. The complainant’s position was that she had consented to
vaginal sex but not hurtful or anal sex. The Crown sought to introduce similar fact evidence
from the accused’s former wife to the effect that the accused has a propensity to inflict painful
sex, including anal sex, and when aroused will not take no for an answer. The similar fact
evidence concerned seven alleged prior incidents. The accused denied assaulting the
complainant and committing any of the alleged assaults on his ex-wife. He argued that his exwife and the complainant had colluded. His ex-wife acknowledged that she had met the
complainant a few months before the alleged sexual assault took place and that she had told the
complainant about the accused’s criminal record, her allegations of abuse, that she had received
$16,500 from the Criminal Injuries Compensation Board, and that all she had to do to collect
the money was say that she had been abused. The trial judge admitted the similar fact
evidence and ruled that it was not for him to resolve the possibility of collusion. The jury
convicted the accused of sexual assault. The Court of Appeal held that the former wife’s
testimony had been wrongly admitted and ordered a new trial.
Held: The appeal should be dismissed.
The similar fact evidence was wrongly admitted. The former wife’s testimony
related to incidents removed in time, place and circumstances from the charge. It was thus only
circumstantial evidence of the matters the jury was called on to decide and, as with any
circumstantial evidence, its usefulness rested entirely on the validity of the inferences it was
said to support with respect to the matters in issue. The argument for admitting the
circumstantial evidence was that the jury might infer firstly that the accused is an individual
who derives pleasure from sex that is painful to his partner, and will not take no for an answer,
and secondly, that his character or propensity thus established gave rise to the further inference
that he proceeded wilfully in this case knowing the complainant did not consent.
The prejudicial effect of this evidence outweighed its probative value and the trial
judge had no discretion to admit it. Furthermore, his refusal to resolve the issue of collusion as
a condition precedent to the admissibility of the evidence was an error of law. A new trial is
required.
The general exclusionary rule that similar fact evidence is presumptively
inadmissible has been affirmed repeatedly and recognizes that the potential for prejudice,
distraction and time consumption associated with the evidence generally outweighs its
probative value. Issues may arise, however, for which its probative value outweighs the
potential for misuse. Similar circumstances may defy coincidence or other innocent
explanation. As the evidence becomes more focussed and specific to the charge, its probative
value becomes more cogent. The onus is on the prosecution to show on a balance of
probabilities that the probative value of the similar fact evidence outweighs its potential for
prejudice.
Similar fact evidence does not cease to be propensity evidence because it relates to
an issue other than general disposition.
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The principal driver of probative value is the connectedness of the evidence to the
alleged offences. Factors that may support admission of such evidence include the proximity in
time of the similar acts, similarity in detail, the number of occurrences of similar acts,
similarities of circumstances, and any distinctive features. Exclusionary factors include the
inflammatory nature of the similar acts, whether the Crown can prove its point with less
prejudicial evidence, the potential for distraction, and whether admitting the evidence will
consume undue time.
If the evidence of collusion amounts to no more than opportunity to collude, the
issue usually is best left to the jury. In this case, however, there was some evidence of actual
collusion, or at least an “air of reality” to the allegations. The Crown was thus required to
satisfy the trial judge, on a balance of probabilities, that the evidence of similar facts was not
tainted with collusion. That much would gain admission. It would then be for the jury to make
the ultimate determination of its worth.
It was not sufficient for the Crown simply to proffer dicey evidence that if believed
would have probative value. It was not incumbent on the defence to prove collusion. It was a
condition precedent to admissibility that the probative value of the proffered evidence outweigh
its prejudicial effect and the onus was on the Crown to satisfy that condition. The trial judge
erred in law in deferring the whole issue of collusion to the jury.
The issue at trial to which the similar fact evidence related was the consent
component of the actus reus and, in relation to that issue, the accused’s alleged propensity to
refuse to take no for an answer. Identifying the issue merely as credibility risked admitting
evidence of nothing more than general disposition. The similar fact evidence of the former wife
was capable of raising an inference that the accused derived pleasure from sex that was painful
to her and would not take no for an answer. The second inference, i.e., that he proceeded in
this case, knowing the complainant did not consent, is more problematic. The trial judge paid
insufficient attention to dissimilarities between the alleged similar acts and the offence
charged. At least one allegedly similar incident was largely irrelevant and there were important
dissimilarities in the other incidents. None of the allegedly similar incidents began as
consensual, the dynamics of the situations differed, and all occurred in the very different
context of a long-term, dysfunctional marriage.
The former wife’s evidence described incidents more reprehensible than the actual
charge before the court and had a serious potential for moral prejudice. It also had the potential
to create significant reasoning prejudice by distracting the jury from their proper focus and by
consuming undue time. Prejudice does not necessarily recede as probative value advances. As
the Crown did not discharge its onus of establishing on a balance of probabilities that the
probative value of the similar fact evidence outweighed its potential for prejudice, it ought to
have been excluded.
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The judgment of the Court was delivered by
1
BINNIE J. -- The principal issues in this case are (i) the test for the admissibility
of discreditable similar fact evidence where the credibility of the complainant (as distinguished
from the identification of the accused) is the issue, and (ii) the impact of potential collusion on
the admissibility of such evidence.

2
The respondent was charged with sexual assault causing bodily harm. The
complainant, a casual acquaintance, says that consensual vaginal sex following a drinking
session at a bar turned into hurtful non-consensual vaginal and subsequently anal sex
accompanied by physical abuse. At the respondent’s trial, the Crown sought to introduce the
evidence of his ex-wife about seven allegedly “similar fact” incidents (or “similar acts”) that
occurred during their seven-year, abusive and sometimes violent cohabitation (interrupted by
his incarceration for unrelated sexual assaults) which produced three children. The trial judge
admitted the evidence and the jury convicted the respondent of the lesser offence of sexual
assault.

3
The respondent says that the jury ought not to have considered evidence of
alleged misconduct which was outside the subject matter of the charge in the indictment, and
that evidence of his allegedly brutal disposition, or alleged propensity for hurtful sex, was
highly prejudicial to a fair trial. Moreover, he says, the “similar” facts are not similar and in
any event the complainant and his ex-wife colluded. The Ontario Court of Appeal ruled that
the similar fact evidence was wrongly admitted and ordered a new trial. I agree and would
dismiss the appeal.
I.

Facts

4
The complainant’s evidence was that on the evening of December 6, 1996, she
went out drinking with some friends. The respondent, whom she had met six months earlier,
was also at the bar. The two spent the evening drinking and flirting with one another. After
leaving the bar, they went to the home of one of the complainant’s friends to smoke marijuana.
The respondent and the complainant left the house together and drove to a nearby motel
intending to have sex. In the course of vaginal intercourse, she became upset because the
respondent was hurting her, forcing himself into her. She told him that it was painful but he
continued. He then brusquely switched to anal intercourse. She said, “Stop that, it hurts”. She
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tried to get him off her or to make him stop but he would not. She slapped his face. She says
he hit her on the chest, he grabbed her arms, squeezed her stomach and choked her, and he
punched her. She says she was pleading and crying. She had consented to vaginal sex but she
did not consent to and did not want anal sex. After the incident, she told the respondent that he
had made her bleed. He allegedly responded to her by saying, “What the hell am I doing here?
Why does this kee[p] happening to me?”

5
A number of witnesses testified that they had seen bruises on her throat, chest and
arms in the days following the incident. The complainant was diagnosed with post-traumatic
stress.

A.

The Similar Fact Evidence

6
The respondent’s defence was that the sex was consensual. The issue thus came
down to credibility on the consent issue. The Crown sought to introduce similar fact evidence
from the respondent’s former wife to the effect that the respondent has a propensity to inflict
painful sex and when aroused will not take no for an answer. It was thus tendered to explain
why the complainant should be believed when she testified that the assault proceeded despite
her protest.
(1) Incident One
7
In March 1990, a few weeks after their first child was born, the ex-wife says the
respondent wanted to have sexual intercourse with her to “see what it would feel like”. She did
not want to do so because she thought that it would be painful. The respondent insisted that
they have vaginal intercourse. Once they started she told the respondent that she was in pain
but he did not stop.
(2) Incident Two
8
Five or six months later she and the respondent visited her sister and brother-inlaw in their mobile trailer. After everyone went to bed, the respondent wanted to have sexual
intercourse. She told the respondent that she did not want to have sex because her sister and her
husband were at the other end of the trailer. She tried to move away from him. The respondent
told her to shut up and had vaginal intercourse with her anyway.
(3) Incident Three
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9
She returned home one day to find that the respondent had invited a number of
people to their apartment for a party. After seeing the respondent tickle two women on the
couch, she got angry and told everyone to leave. After most of the guests departed, she went
into the bedroom. The respondent followed her. He was upset that she had broken up his
party. He tried to have intercourse with her. She tried to get away but he blocked the door with
a dresser. She then attempted to flee through the second floor bedroom window, but he pulled
her back in. He then forced her to have vaginal intercourse and passed out.
(4) Incident Four
10
Sometime early in 1992, the respondent came home drunk and wanted to have
anal intercourse. She told him that she did not want to do so because it had hurt her on previous
occasions. The respondent initiated anal intercourse nonetheless. She kept moving and tried to
get away. Eventually, he grabbed a bottle of baby oil from underneath the bed and applied the
oil to his penis and her anus. He initiated anal intercourse. They were interrupted by a crying
baby, and she used the distraction to escape to the basement but the respondent followed her.
He told her that if she did not stop running, he would tie her up with a rope. She ran naked
from the house and over to the neighbour’s house. The police were called but she did not lay
charges.
(5) Incident Five

11
The respondent was imprisoned from 1992 until 1995 for sexual assaults on two
other women (although the fact they were “other” women was withheld from the jury by
agreement of counsel). In that period he placed a threatening phone call to his then wife, which
precipitated their divorce. They resumed living together soon after he was released. Shortly
thereafter, she became upset because the respondent had gone out with a woman he had once
dated. The respondent became angry, grabbed her by the throat, threw her around, pinned her
against the wall and broke their glass coffee table. He did not, however, sexually assault her on
that occasion.
(6) Incident Six
12
One night during the summer of 1996, she and the respondent were returning
home after dropping off their friends. The respondent told her that instead of going home, they
were going to a gravel pit where she “was going to get it up the ass”. She testified that he had
forced her to have sex with him at the gravel pit in the past. She told him that she was willing
to do anything other than anal intercourse because it hurt too much. The respondent, however,
insisted on anal intercourse. Once at the gravel pit he attempted anal intercourse, but was
unsuccessful because there was insufficient room in the back seat of the car. The respondent
took her out of his car and put her face down on the hood. He attempted anal intercourse
again. He eventually turned her over onto her back and had vaginal intercourse.
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(7) Incident Seven
13
In October 1996, her grandfather passed away. She and the respondent were alone
in her mother’s home. She was crying and upset. She testified that her crying “turned [the
respondent] on” and that he wanted to have sexual intercourse on her mother’s new couch. She
told him that she did not want to. The respondent put her on the couch and commenced vaginal
intercourse. She cried. While they were having intercourse, he punched her a number of times
in the stomach to make her cry louder.

B.

The Respondent’s Testimony

14
The respondent denied committing any of the alleged assaults on his ex-wife.
With respect to the complainant’s allegations, he testified that he met her at the bar, that they
were both intoxicated and that they left the bar together. Eventually they went to a motel
room. He testified that once inside the room, the complainant straddled him while he lay on his
back and they engaged in approximately 15 to 20 minutes of vaginal intercourse. He denied
that she had complained or told him to stop. He also denied hitting her and choking her. He
testified that she drove him home at approximately 6:40 a.m. He did not see her again.
C.

The Evidence of Collusion

15
The ex-wife testified that she had met the complainant a few months before the
alleged sexual assault took place. She had told the complainant at that time about the
respondent’s criminal record and her allegations of his abuse of her during their marriage. The
ex-wife told the complainant that she had received $16,500 from the Criminal Injuries
Compensation Board and agreed when it was put to her in cross-examination that “[a]ll you had
to do [to get the money] was say that you were abused”. The ex-wife’s cross-examination was,
in part, as follows:
Q.
A.
Q.
A.
Q.
A.

You knew [the complainant]?
Yes, I did.
You had met her in the summer of ‘96?
That’s correct.
She had come over and visited with you, right?
That’s correct.
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At one point, she actually said to you that she thought that [the respondent]
loved you very much?
Yes, she did.
And you straightened her out?
That’s correct.
And you told her that he had been to jail?
Yes, I did.
You told her that he abused you?
Yes, I did.
And you told her that you collected $16,500 from the government. All you
had to do was say that you were abused.
Yes.
So she knew all of that before December of 1996?
Yes. [Emphasis added.]

16
Subsequently, on December 6, 1996, the complainant met up with the respondent
at the bar and, after sharing some marijuana, agreed to accompany him to a motel for sex.
II.

Judicial History

A.

Ontario Court (General Division) __ Jennings J.

17
At the conclusion of the voir dire, the trial judge admitted the “similar fact”
evidence on the basis that:

(i)
the ex-wife’s proposed evidence might assist the jury in determining how he
had acted with the complainant;
(ii)
the evidence was discreditable to the respondent and could only be admitted
if its probative value outweighed its prejudicial effect;
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(iii) the issue for the jury was the credibility of the complainant’s allegation that sex
continued in a violent manner in the face of attempts to refuse sex and not simply
whether a withdrawal of consent had been communicated; and
(iv)
the similar fact evidence, if believed, “establishe[d] a pattern of using an
initially consensual situation to escalate into violent, painful sexual connection,
with both vaginal and anal penetration”. It would show a pattern of behaviour and
confirm the credibility of the complainant, both of which the trial judge described
as legitimate purposes for the reception of the evidence. This showed more than a
mere propensity to commit the acts based upon bad character. The cogency was
derived from
the overriding similarity of the conversion of an occasion when consensual sex may
be anticipated, into one of continuing vaginal sex after complaint, pain and request
to stop, accompanied by physical attack, and of initiating and continuing anal sex
without consent, persuades me the proposed evidence has the substantial probative
value required, and as was the case in R. v. B. (L.) [1997 CanLII 3187 (ON CA),
[1997] 35 O.R. (3d) 35] the proposed evidence is relevant to an important issue, the
credibility of [the complainant].

18
The trial judge ruled that it was not for him to resolve the possibility of collusion
between the former wife and the complainant.

There is no direct evidence of collusion between [the ex-wife and the complainant],
although the former told the latter of the assaults upon her. Regardless, this is a
decision for the trier of fact to make. [Emphasis added.]
B.

Ontario Court of Appeal (2000), 2000 CanLII 5707 (ON CA), 48 O.R. (3d) 257

19
Charron J.A. for the court held that the trial judge had identified the correct test
for admitting similar fact evidence but he had erred in its application. In her opinion, the
evidence should not have been admitted at trial since the probative value of the evidence was
outweighed by its potential prejudicial effect.

20
The strength of the evidence was weakened by the fact that the respondent had
denied the incidents and that they formed the subject matter of other proceedings in which they
were as yet unproven.

21
The alleged similar acts were quite disparate in nature and, despite sharing certain
characteristics, it was difficult to fit them into any pattern specific enough to bolster the
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complainant’s credibility. Charron J.A. further held that there were non-superficial
dissimilarities. While the acts alleged by the ex-wife took place during a conjugal, long-term
relationship, the acts alleged by the complainant took place during a short, casual affair that had
began with her consent.

22

Charron J.A. also held that there had been a potential for collusion that further
weakened any probative
value that could be derived
from the former wife’s
testimony. She held that
potential for collusion “is
always
a
serious
consideration
in
the
assessment of the strength
of
this
kind
of
evidence” (para. 41) since
collusion between witnesses
may deprive similar fact
evidence of most of its
probative
value.
The
prospect of collusion is “not
a matter that can simply be
left for the jury to determine
without giving it due
consideration
in
the
assessment of the probative
value
of
the
evidence” (para. 41).

23
The credibility of the ex-wife was problematic. She had considerably delayed
reporting any of the incidents. The eventual timing of her complaints raised issues with respect
to her motives. The complaint with respect to four incidents had first been made in support of
an uncontested application for compensation before the Criminal Injuries Compensation Board
when the respondent was in prison. The rest of the complaints had been made after her final
separation from the respondent and shortly after she had learned of the charges laid in this case.
III. Analysis
24
The trial judge admitted the similar fact evidence in this case because he thought
the way the respondent “acted on previous occasions with [his ex-wife], may very well assist
the jury in determining how he acted with [the complainant]”. The common thread, according
to the Crown, is that the respondent derives pleasure from inflicting pain on a sexual partner
and insists on sex “his way” irrespective of consent.
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25
From the respondent’s point of view, introduction of the similar fact evidence
radically changed the trial. He was on trial for one incident, to which he pleaded not guilty, but
was instead confronted with eight different incidents, of which seven were not the subject
matter of any charge. The jury might conclude that a man with a track record of discreditable
treatment of his ex-wife in their sexual relations would be acting in character by forcing himself
on the resisting complainant, but this he says was unfair because it bolstered the complainant’s
credibility by exogenous evidence that related neither to the complainant nor to the charge. At
the least the jury might conclude that the respondent was a repugnant individual deserving of
punishment and a conviction would, as a matter of rough equivalence, give him his just
desserts.
A.

The Disputed Inferences

26
The ex-wife’s testimony relates to incidents removed in time, place and
circumstances from the charge. It is thus only circumstantial evidence of the matters the jury
was called on to decide and, as with any circumstantial evidence, its usefulness rests entirely on
the validity of the inferences it is said to support with respect to the matters in issue. The
argument for admitting this circumstantial evidence is that the jury may infer firstly that the
respondent is an individual who derives pleasure from sex that is painful to his partner, and will
not take no for an answer, and secondly, that his character or propensity thus established gives
rise to the further inference that he proceeded wilfully in this case knowing the complainant did
not consent. As stated by Wilson J. in R. v. Robertson, 1987 CanLII 61 (SCC), [1987] 1 S.C.R.
918, at p. 943:
In discussing the probative value we must consider the degree of relevance
to the facts in issue and the strength of the inference that can be drawn.
See also R. v. Watson (1996), 1996 CanLII 4008 (ON CA), 50 C.R. (4th) 245 (Ont. C.A.), at
p. 258, per Doherty J.A.; R. v. B. (L.) (1997), 1997 CanLII 3187 (ON CA), 35 O.R. (3d) 35
(C.A.), at p. 45, per Charron J.A. See also: J. Sopinka, S. N. Lederman and A. W. Bryant, The
Law of Evidence in Canada (2nd ed. 1999), at § 11.113; D. M. Paciocco and L. Stuesser, The
Law of Evidence (2nd ed. 1999), at pp. 39-41; Cross and Tapper on Evidence (9th ed. 1999), at
pp. 350 et seq.; Wigmore on Evidence, vol. 1A (Tillers rev. 1983), at pp. 1152-53.
27
The contest over the admissibility of similar fact evidence is all about inferences,
i.e., when do they arise? What are they intended to prove? By what process of reasoning do
they prove it? How strong is the proof they provide? When are they so unfair as to be excluded
on the grounds of judicial policy and the presumption of innocence? The answers to these
questions have proven so controversial as to create what Lord Hailsham described as a “pitted
battlefield”: Director of Public Prosecutions v. Boardman, [1975] A.C. 421 (H.L.), at p. 445.
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28
There is more consensus on the nature of the problems than there is on the
correctness of the solutions: compare the differing approaches in R. J. Delisle, “The Direct
Approach to Similar Fact Evidence” (1996), 50 C.R. (4th) 286; A. E. Acorn, “Similar Fact
Evidence and the Principle of Inductive Reasoning: Makin Sense” (1991), 11 Oxford J. Legal
Stud. 63; P. K. McWilliams, Canadian Criminal Evidence (3rd ed. (loose-leaf)), vol. 1, at
p. 11-4; M. Rosenberg (now J.A.), “Evidence of Similar Acts and Other Extrinsic Misconduct”,
in National Criminal Law Program, Criminal Evidence (1994), section 8.1, at p. 3; and
L. Stuesser, “Similar Fact Evidence in Sexual Offence Cases” (1997), 39 Crim. L.Q. 160.

29
The immediate questions are whether the double inferences are properly raised on
the facts of this case, and if so, whether they add such probative strength in the circumstances
here that the ex-wife’s evidence ought to be admitted despite the potential prejudice. The
respondent says that the so-called similar facts are insufficiently connected in time and
circumstances to the offence charged, i.e., there is an insufficient nexus to make the conduct
with his ex-wife a reliable guide to his alleged conduct with the complainant. Moreover, even
if they are, he says he should not as a matter of policy be put at risk of conviction by confusing
the jury about what he allegedly did in other times and at other places.

30
I should note that the Crown did not attempt to call any expert evidence in relation
to the validity of the inferences respecting the respondent’s psychological make-up that it
sought to have the jury draw from the ex-wife’s evidence and their applicability to the facts in
issue.
B.

The General Exclusionary Rule

31
The respondent is clearly correct in saying that evidence of misconduct beyond
what is alleged in the indictment which does no more than blacken his character is
inadmissible. Nobody is charged with having a “general” disposition or propensity for theft or
violence or whatever. The exclusion thus generally prohibits character evidence to be used as
circumstantial proof of conduct, i.e., to allow an inference from the “similar facts” that the
accused has the propensity or disposition to do the type of acts charged and is therefore guilty
of the offence. The danger is that the jury might be confused by the multiplicity of incidents
and put more weight than is logically justified on the ex-wife’s testimony (“reasoning
prejudice”) or by convicting based on bad personhood (“moral prejudice”): Great Britain Law
Commission, Consultation Paper No. 141, Evidence in Criminal Proceedings: Previous
Misconduct of a Defendant (1996), at § 7.2.

32
This is a very old rule of the common law. Reference may be made to
seventeenth-century trials in which the prosecution was scolded for raising prior felonious
conduct, as for example to Lord Holt C.J. in Harrison’s Trial (1692), 12 How. St. Tr. 833 (Old
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Bailey (London)), at p. 864: “Are you going to arraign his whole life? Away, Away, that ought
not to be; that is nothing to the matter.”

33
Subsequently, and most famously, the general exclusionary rule was laid down by
Lord Herschell L.C. Makin v. Attorney-General for New South Wales, [1894] A.C. 57 (P.C.), in
these terms, at p. 65:
It is undoubtedly not competent for the prosecution to adduce evidence tending to
shew that the accused has been guilty of criminal acts other than those covered by
the indictment, for the purpose of leading to the conclusion that the accused is a
person likely from his criminal conduct or character to have committed the offence
for which he is being tried.

34
The court spoke there of “criminal acts”, but this has been broadened to include
any proffered “similar facts” of a discreditable nature (Robertson, supra, at p. 941; B. (L.),
supra, at pp. 45-46), a category which includes the conduct alleged by the ex-wife in this case.

35
The dangers of propensity reasoning are well recognized. Not only can people
change their ways but they are not robotic. While juries in fourteenth-century England were
expected to determine facts based on their personal knowledge of the character of the
participants, it is now said that to infer guilt from a knowledge of the mere character of the
accused is a “forbidden type of reasoning”: Boardman, supra, at p. 453, per Lord Hailsham.

36
The exclusion of evidence of general propensity or disposition has been repeatedly
affirmed in this Court and is not controversial. See Morris v. The Queen, 1983 CanLII 28
(SCC), [1983] 2 S.C.R. 190; R. v. Morin, 1988 CanLII 8 (SCC), [1988] 2 S.C.R. 345; R. v. B.
(C.R.), 1990 CanLII 142 (SCC), [1990] 1 S.C.R. 717; R. v. Arp, 1998 CanLII 769 (SCC),
[1998] 3 S.C.R. 339.
Policy Basis for the Exclusion

37
The policy basis for the exclusion is that while in some cases propensity inferred
from similar facts may be relevant, it may also capture the attention of the trier of fact to an
unwarranted degree. Its potential for prejudice, distraction and time consumption is very great
and these disadvantages will almost always outweigh its probative value. It ought, in general,
to form no part of the case which the accused is called on to answer. It is excluded
notwithstanding the general rule that all relevant evidence is admissible: Arp, supra, at
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para. 38; Robertson, supra, at p. 941; Morris, supra, at pp. 201-2; R. v. Seaboyer, 1991 CanLII
76 (SCC), [1991] 2 S.C.R. 577, at p. 613.

38
If propensity evidence were routinely admitted, it might encourage the police
simply to “round up the usual suspects” instead of making a proper unblinkered investigation of
each particular case. One of the objectives of the criminal justice system is the rehabilitation of
offenders. Achievement of this objective is undermined to the extent the law doubts the “usual
suspects” are capable of turning the page and starting a new life.

39
It is, of course, common human experience that people generally act consistently
with their known character. We make everyday judgments about the reliability or honesty of
particular individuals based on what we know of their track record. If the jurors in this case had
been the respondent’s inquisitive neighbours, instead of sitting in judgment in a court of law,
they would undoubtedly have wanted to know everything about his character and related
activities. His ex-wife’s anecdotal evidence would have been of great interest. Perhaps too
great, as pointed out by Sopinka J. in B. (C.R.), supra, at p. 744:

The principal reason for the exclusionary rule relating to propensity is that
there is a natural human tendency to judge a person’s action on the basis of
character. Particularly with juries there would be a strong inclination to conclude
that a thief has stolen, a violent man has assaulted and a pedophile has engaged in
pedophilic acts. Yet the policy of the law is wholly against this process of
reasoning.

40
The policy of the law recognizes the difficulty of containing the effects of such
information which, once dropped like poison in the juror’s ear, “swift as quicksilver it courses
through the natural gates and alleys of the body”: Hamlet, Act I, Scene v, ll. 66-67.
C.

The Narrow Exception of Admissibility

41
While emphasizing the general rule of exclusion, courts have recognized that an
issue may arise in the trial of the offence charged to which evidence of previous misconduct
may be so highly relevant and cogent that its probative value in the search for truth outweighs
any potential for misuse, per Sopinka J., dissenting, in B. (C.R.), supra, at p. 751:
The fact that the alleged similar facts had common characteristics with the
acts charged, could render them admissible, and, therefore, supportive of the
evidence of the complainant. In order to be admissible, however, it would be
necessary to conclude that the similarities were such that absent collaboration, it
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would be an affront to common sense to suggest that the similarities were due to
coincidence . . . . [Emphasis added.]

42
The “common sense” condemnation of exclusion of what may be seen as highly
relevant evidence has prompted much judicial agonizing, particularly in cases of alleged sexual
abuse of children and adolescents, whose word was sometimes unfairly discounted when
opposed to that of ostensibly upstanding adults. The denial of the adult, misleadingly
persuasive on first impression, would melt under the history of so many prior incidents as to
defy innocent explanation. That said, there is no special rule for sexual abuse cases. In any
case, the strength of the similar fact evidence must be such as to outweigh “reasoning
prejudice” and “moral prejudice”. The inferences sought to be drawn must accord with
common sense, intuitive notions of probability and the unlikelihood of coincidence. Although
an element of “moral prejudice” may be introduced, it must be concluded by the trial judge on a
balance of probabilities that the probative value of the sound inferences exceeds any prejudice
likely to be created.

43
As set out in the dissenting reasons of Dickson J., concurred in by Laskin C.J., in
Leblanc v. The Queen, 1975 CanLII 190 (SCC), [1977] 1 S.C.R. 339, at p. 345: “There is,
however, a limited but legitimate area of exception to the general exclusionary rule that the
accused has only to answer the specific charge contained in the indictment.”

44
The criminal trial is, after all, about the search for truth as well as fairness to an
accused. Thus Lord Herschell L.C., in what is called the second “branch” of Makin, supra, said
at p. 65:
On the other hand, the mere fact that the evidence adduced tends to shew the
commission of other crimes does not render it inadmissible if it be relevant to an
issue before the jury, and it may be so relevant if it bears upon the question whether
the acts alleged to constitute the crime charged in the indictment were designed or
accidental, or to rebut a defence which would otherwise be open to the accused.

45
In Makin itself, the death of one small child found buried in the back garden of the
accused could conceivably be thought to be from natural or perhaps accidental causes, but when
numerous other bodies were later dug up in the same backyard and at previous residences of the
accused, the coincidence of so many premature deaths by innocent causes of babies of recent
good health defied belief. Coincidence, as an explanation, has its limitations. As it was put in
one American case: “The man who wins the lottery once is envied; the one who wins it twice is
investigated” (United States v. York, 933 F.2d 1343 (7th Cir. 1991), at p. 1350).
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46
It was thus held in Makin that the accumulation of babies found dead in similar
circumstances permitted, in relation to the accused, the double inferences of propensity
mentioned above. The improbability of an innocent explanation was manifest.
Policy Basis for the Exception
47
The policy basis for the exception is that the deficit of probative value weighed
against prejudice on which the original exclusionary rule is predicated is reversed. Probative
value exceeds prejudice, because the force of similar circumstances defies coincidence or other
innocent explanation.

48
Canadian case law recognizes that as the “similar facts” become more focussed
and specific to circumstances similar to the charge (i.e., more situation specific), the probative
value of propensity, thus circumscribed, becomes more cogent. As the differences and
variables that distinguish the earlier “similar facts” from the subject matter of the charge in this
type of case are reduced, the cogency of the desired inferences is thought to increase.
Ultimately the policy premise of the general exclusionary rule (prejudice exceeds probative
value) ceases to be true.
D.

The Test of Admissibility

49
The present rule was succinctly formulated by McIntyre J. in Sweitzer v. The
Queen, 1982 CanLII 23 (SCC), [1982] 1 S.C.R. 949, at p. 953:
The general principle described by Lord Herschell may and should be applied in all
cases where similar fact evidence is tendered and its admissibility will depend upon
the probative effect of the evidence balanced against the prejudice caused to the
accused by its admission whatever the purpose of its admission.
50
The rule received more extended and comprehensive treatment by McLachlin J. in
B. (C.R.), supra, itself. The accused was charged with sexual offences against his daughter.
The daughter testified that the alleged acts began when she was 11 years old and continued for
two years. The accused denied the allegations. In support of the child’s testimony, the Crown
sought to adduce evidence showing that 10 years earlier, the accused had had sexual relations
with his common-law wife’s 15-year-old daughter, with whom he had enjoyed a fatherdaughter relationship. Writing for a five-judge majority, McLachlin J. held that the evidence,
though “borderline”, was admissible. Although evidence relating solely to the accused’s
disposition will generally be excluded, exceptions to this rule will arise when the probative
value of the evidence outweighs its prejudicial effect (at pp. 734-35):
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This review of the jurisprudence leads me to the following conclusions as to
the law of similar fact evidence as it now stands in Canada. The analysis of
whether the evidence in question is admissible must begin with the recognition of
the general exclusionary rule against evidence going merely to disposition. . . . [E]
vidence which is adduced solely to show that the accused is the sort of person likely
to have committed an offence is, as a rule, inadmissible. Whether the evidence in
question constitutes an exception to this general rule depends on whether the
probative value of the proposed evidence outweighs its prejudicial effect.

51
The Court thus affirmed that evidence classified as “disposition” or “propensity”
evidence is, exceptionally, admissible. McLachlin J. continued at p. 735:
In a case such as the present, where the similar fact evidence sought to be adduced
is prosecution evidence of a morally repugnant act committed by the accused, the
potential prejudice is great and the probative value of the evidence must be high
indeed to permit its reception. The judge must consider such factors as the degree
of distinctiveness or uniqueness between the similar fact evidence and the offences
alleged against the accused, as well as the connection, if any, of the evidence to
issues other than propensity, to the end of determining whether, in the context of
the case before him, the probative value of the evidence outweighs its potential
prejudice and justifies its reception.
52
McLachlin J. formulated the test for admissibility of disposition or propensity
evidence, at p. 732:
. . . evidence of propensity, while generally inadmissible, may exceptionally be
admitted where the probative value of the evidence in relation to an issue in
question is so high that it displaces the heavy prejudice which will inevitably inure
to the accused where evidence of prior immoral or illegal acts is presented to the
jury.
53
Subsequently, in R. v. C. (M.H.), 1991 CanLII 94 (SCC), [1991] 1 S.C.R. 763,
McLachlin J. referred to B. (C.R.) as the governing authority (at pp. 771-72), as did a
unanimous Court almost a decade later in its most recent pronouncement on the topic, in Arp,
supra, per Cory J., at para. 41:
. . . evidence which is adduced solely to show that the accused is the sort of person
likely to have committed an offence is, as a rule, inadmissible. Whether the
evidence in question constitutes an exception to this general rule depends on
whether the probative value of the proposed evidence outweighs its prejudicial
effect. [Emphasis added.]
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54
Cory J. added some observations in Arp at para. 80 about the trial judge’s
instructions to the jury about the use to be made of propensity evidence. These observations
should not be taken out of context. Contrary to some commentary, Arp did not qualify the
Court’s endorsement of the general test set out in B. (C.R.) as is evident from Cory J.’s repeated
references thereto (at paras. 42, 50 and 65):
It can be seen that in considering whether similar fact evidence should be
admitted the basic and fundamental question that must be determined is whether the
probative value of the evidence outweighs its prejudicial effect.
...
In summary, in considering the admissibility of similar fact evidence, the
basic rule is that the trial judge must first determine whether the probative value of
the evidence outweighs its prejudicial effect.
...
The issue in every case is whether the probative value of the evidence
outweighs its prejudicial effect. [Emphasis added.]
The B. (C.R.) test can thus be taken as stating the law in Canada.
55
Similar fact evidence is thus presumptively inadmissible. The onus is on the
prosecution to satisfy the trial judge on a balance of probabilities that in the context of the
particular case the probative value of the evidence in relation to a particular issue outweighs its
potential prejudice and thereby justifies its reception.
E. Difficulties in the Application of the Test

56
It has been recognized since Lord Herschell L.C.’s time that it is one thing to talk
about so general a test as balancing probative value against prejudice, and a different and much
more difficult thing to apply the test in a practical way (Makin, supra, at p. 65). What are the
manageable criteria? How “probative” must the evidence be to get over the admissibility
hurdle? How much prejudice is too much? How do we calibrate the scales that balance
probative value against prejudice?

57
In an attempt to provide more precise guidance, Canadian appellate courts have
from time to time advocated, amongst others, a “categories” approach, a multi-step “purpose”
approach and a “conclusiveness” approach. Each of these attempts, helpful as they were in
practice, were ultimately thought to obfuscate and detract from the principled approach
eventually adopted in Sweitzer, B. (C.R.) and Arp. It was found for example that squeezing
propensity evidence into a pre-authorized pigeon hole or recognized “category” sometimes
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unfairly gained its admission even though, in context, the prejudice was overwhelming:
Sopinka, Lederman and Bryant, supra, at § 11.30.

58
Nevertheless, Sweitzer, B. (C.R.) and Arp did not advocate a free-wheeling
approach. They fully recognized the potentially poisonous nature of propensity evidence, and
sharply circumscribed the circumstances in which it can be introduced.
(1)

Propensity Evidence by Any Other Name Is Still Propensity Evidence

59
It is occasionally suggested that once the similar fact evidence is related to an
issue other than “mere” propensity or “general” disposition, it somehow ceases to be propensity
evidence. I do not think this is true.

60
One of the virtues of B. (C.R.) is its candid acknowledgment that “evidence of
propensity, while generally inadmissible, may exceptionally be admitted” (p. 732) to help
establish that the accused did or did not do the act in question (at pp. 731-32):
While the language of some of the assertions of the exclusionary rule admittedly
might be taken to suggest that mere disposition evidence can never be admissible,
the preponderant view prevailing in Canada is the view taken by the majority in
Boardman -- evidence of propensity, while generally inadmissible, may
exceptionally be admitted where the probative value of the evidence in relation to
an issue in question is so high that it displaces the heavy prejudice which will
inevitably inure to the accused where evidence of prior immoral or illegal acts is
presented to the jury. [Emphasis in original.]
61
In other words, while identification of the issue defines the precise purpose for
which the evidence is proffered, it does not (and cannot) change the inherent nature of the
propensity evidence, which must be recognized for what it is. By affirming its true character, in
my view, the Court keeps front and centre its dangerous potential.

62
I refer again to Arp, supra, where Cory J., for the Court, reaffirmed the
proposition that in exceptional circumstances propensity evidence is admissible, at para. 40:
Thus evidence of propensity or disposition may be relevant to the crime
charged, but it is usually inadmissible because its slight probative value is
ultimately outweighed by its highly prejudicial effect. [Emphasis added.]
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63
While Cory J. rested admissibility on the improbability of coincidence (paras. 43
and 45), this does not in my view detract from his recognition that the underlying reasoning was
through propensity. When similar facts are attributed to an accused acting “in character”, it is
the inferred continuity of character and nothing else that displaces what might otherwise be
explained innocently as mere “coincidence”.

64
I emphasize the reference in Arp to “usually inadmissible”. Cory J. recognized, as
did McLachlin J. in B. (C.R.), supra, that disposition evidence could unusually and
exceptionally be admitted if it survives the rigours of balancing probative value against
prejudice.

65
While some of Sopinka J.’s judgments are occasionally cited for the proposition
that propensity evidence, as such, is never admissible, I think this overstates his position. He,
like McLachlin J. in C. (M.H.), at p. 771, occasionally uses the word “disposition” as shorthand
for “general” disposition, or bad character, which both agree to be inadmissible. Sopinka J.’s
agreement with the use of situation specific evidence of propensity is confirmed, I think, in his
majority opinion in Morin, supra, a case in which propensity evidence was sought to be
established by expert testimony rather than similar fact evidence. He stated at p. 370:
It seems to me that the policy against the admission of such evidence is satisfied if
its probative value exceeds its prejudicial effect. On the other hand, the mere fact
that the evidence has some relevance does not secure its admissibility if it does not
meet this test.

66
In R. v. D. (L.E.), 1989 CanLII 74 (SCC), [1989] 2 S.C.R. 111, Sopinka J. further
confirmed his approach to propensity evidence at p. 120:
Cross on Evidence (6th ed. 1985) contains a concise statement of the “similar facts
rule” at p. 311 with which I agree:
. . . evidence of the character or of the misconduct of the accused on other
occasions . . . tendered to show his bad disposition, is inadmissible unless it
is so highly probative of the issues in the case as to outweigh the prejudice it
may cause.
67
The acknowledgement that similar fact evidence uses propensity as its mode of
reasoning is also supported by Wigmore on Evidence, supra, at pp. 1152-53, and Sopinka,
Lederman and Bryant, supra, at § 11.141.

https://www.canlii.org/en/ca/scc/doc/2002/2002scc56/2002scc56.html?autocompleteStr=r.... 10/4/2018

CanLII - 2002 SCC 56 (CanLII)

68

Page 23 of 43

It follows, as stated by Charron J.A. in B. (L.), supra, at p. 57:
. . . propensity reasoning in and of itself is not prohibited. Indeed, it is usually
inevitable, given the nature of the evidence and the reason for its admission. . . .
It is propensity reasoning that is based solely on the general bad character of
the accused, as revealed through this evidence of discreditable conduct, which is
prohibited.

See also R. v. Batte (2000), 2000 CanLII 5751 (ON CA), 34 C.R. (5th) 197 (Ont. C.A.), at
p. 226, per Doherty J.A.
(2)

Identification of the “Issue in Question” is an Important Control

69
McLachlin J. speaks in B. (C.R.), supra, of the “value of the evidence in relation
to an issue in question” (p. 732 (emphasis added)). McIntyre J., in Sweitzer, supra, emphasized
that whether or not probative value exceeds prejudicial effect can only be determined in light of
the purpose for which the evidence is proffered (p. 953). The importance of issue identification
was also emphasized in D. (L.E.), supra, at p. 121; C. (M.H.), supra, at p. 771; R. v. Litchfield,
1993 CanLII 44 (SCC), [1993] 4 S.C.R. 333, at p. 358; R. v. B. (F.F.), 1993 CanLII 167 (SCC),
[1993] 1 S.C.R. 697, at p. 731; R. v. Lepage, 1995 CanLII 123 (SCC), [1995] 1 S.C.R. 654, at
para. 35; and Arp, supra, at para. 48.

70
An indication of the importance of identifying “the issue in question” is that the
trial judge is required to instruct the jury that they may use the evidence in relation to that issue
and not otherwise.

71
This Court has frequently gone out of its way to emphasize that the general
disposition of the accused does not qualify as “an issue in question”. As stated, the similar fact
evidence may be admissible if, but only if, it goes beyond showing general propensity (moral
prejudice) and is more probative than prejudicial in relation to an issue in the crime now
charged. I accept as correct the dictum of Lord Goddard C.J. in R. v. Sims, [1946] 1 All E.R.
697 (C.C.A.), at p. 700, that “[e]vidence is not to be excluded merely because it tends to show
the accused to be of a bad disposition, but only if it shows nothing more”, provided the
“something more” is taken to refer to an excess of probative value over prejudice. Thus, for
example, in B. (F.F.), supra, the accused was charged with the sexual abuse of a young girl in
his care. Similar fact evidence was led from the complainant’s brothers about physical abuse
and the violent domination by the accused of the household. Iacobucci J., for the majority,
stated, at p. 731:

https://www.canlii.org/en/ca/scc/doc/2002/2002scc56/2002scc56.html?autocompleteStr=r.... 10/4/2018

CanLII - 2002 SCC 56 (CanLII)

Page 24 of 43

. . . evidence which tends to show bad character or a criminal disposition on the part
of the accused is admissible if (1) relevant to some other issue beyond disposition
or character, and (2) the probative value outweighs the prejudicial effect.
[Emphasis added.]

72
Proof of general disposition is a prohibited purpose. Bad character is not an
offence known to the law. Discreditable disposition or character evidence, at large, creates
nothing but “moral prejudice” and the Crown is not entitled to ease its burden by stigmatizing
the accused as a bad person. The defence of “innocent association” in B. (F.F.) was simply
another way of expressing the denial by an accused of an element of the offence. The evidence
of his prior discreditable conduct of a distinctive and particular nature, was considered to be
strongly probative of specific issues in the case. Thus read, B. (F.F.) is quite consistent with B.
(C.R.), and should not be interpreted as a rival “two-step” variant of the test.

73
The requirement to identify the material issue “in question” (i.e., the purpose for
which the similar fact evidence is proffered) does not detract from the probative value/prejudice
balance, but is in fact essential to it. Probative value cannot be assessed in the abstract. The
utility of the evidence lies precisely in its ability to advance or refute a live issue pending before
the trier of fact.

74
The issues in question derive from the facts alleged in the charge and the defences
advanced or reasonably anticipated. It is therefore incumbent on the Crown to identify the live
issue in the trial to which the evidence of disposition is said to relate. If the issue has ceased to
be in dispute, as for example when the fact is admitted by the accused, then the evidence is
irrelevant and it must be excluded: R. v. Clermont, 1986 CanLII 26 (SCC), [1986] 2 S.C.R.
131, at p. 136; R. v. Bosley (1992), 1992 CanLII 2838 (ON CA), 18 C.R. (4th) 347 (Ont. C.A.),
at p. 360; R. v. Proctor (1992), 1992 CanLII 2763 (MB CA), 69 C.C.C. (3d) 436 (Man. C.A.),
at p. 447; R. v. Hanna (1990), 57 C.C.C. (3d) 392 (B.C.C.A.); and B. (L.), supra, at p. 50. The
relative importance of the issue in the particular trial may also have a bearing on the weighing
up of factors for and against admissibility. Similar fact evidence that is virtually conclusive of
a minor issue may still be excluded for reasons of overall prejudice.

75
The “issues in question” are not, it should be emphasized, categories of
admissibility. Their identification is simply an element of the admissibility analysis which, as
stated, turns on weighing probative value against prejudice.

(3)

Identification of the Required Degree of Similarity
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76
The principal driver of probative value in a case such as this is the connectedness
(or nexus) that is established between the similar fact evidence and the offences alleged,
particularly where the connections reveal a “degree of distinctiveness or uniqueness” (B. (C.R.),
supra, at p. 735). As stated by Cory J. in Arp, supra, at para. 48:
. . . where similar fact evidence is adduced to prove a fact in issue, in order to be
admissible, the trial judge should evaluate the degree of similarity of the alleged
acts and decide whether the objective improbability of coincidence has been
established. Only then will the evidence have sufficient probative value to be
admitted.

77
Thus in Arp, where the issue was identification, Cory J. cited at para. 43 R. v.
Scopelliti (1981), 1981 CanLII 1787 (ON CA), 63 C.C.C. (2d) 481 (Ont. C.A.), where
Martin J.A. observed that evidence of propensity on the issue of identification is not admissible
“unless the propensity is so highly distinctive or unique as to constitute a signature” (p. 496).
Martin J.A. made the propensity point again in his lecture on “Similar Fact Evidence” published
in [1984] Spec. Lect. L.S.U.C. 1, at pp. 9-10, in speaking of the Moors Murderer case (R. v.
Straffen, [1952] 2 Q.B. 911):
Although evidence is not admissible to show a propensity to commit crimes, or
even crimes of a particular class, evidence of a propensity to commit a particular
crime in a peculiar and distinctive way was admissible and sufficient to identify
[Straffen] as the killer of the deceased. [Emphasis in original.]

78
The issue in the present case is not identification but the actus reus of the offence.
The point is not that the degree of similarity in such a case must be higher or lower than in an
identification case. The point is that the issue is different, and the drivers of cogency in relation
to the desired inferences will therefore not be the same. As Grange J.A. correctly pointed out
20 years ago in R. v. Carpenter (1982), 1982 CanLII 3308 (ON CA), 142 D.L.R. (3d) 237 (Ont.
C.A.), at p. 244:
The degree of similarity required will depend upon the issues in the particular case,
the purpose for which the evidence is sought to be introduced and the other
evidence.

79
If, for example, the complainant in this case had not been able to identify the
respondent as the perpetrator of the alleged offence, the conduct described by the ex-wife was
not so “peculiar and distinctive” as to amount to a “signature” or “fingerprints at the scene of
the crime” that would safely differentiate him from other possible assailants.

https://www.canlii.org/en/ca/scc/doc/2002/2002scc56/2002scc56.html?autocompleteStr=r.... 10/4/2018

CanLII - 2002 SCC 56 (CanLII)

Page 26 of 43

80
On the other hand, in a case where the issue is the animus of the accused towards
the deceased, a prior incident of the accused stabbing the victim may be admissible even though
the victim was ultimately shot – the accused says accidentally (Rosenberg, supra, at p. 8). The
acts could be said to be dissimilar but the inference on the “issue in question” would
nonetheless be compelling.
(4)

Identification of Connecting Factors – Is the Similar Fact Evidence
Appropriately Connected to the Facts Alleged in the Charge?

81
The decided cases suggest the need to pay close attention to similarities in
character, proximity in time and frequency of occurrence. Wigmore put it this way:
Since it is the improbability of a like result being repeated by mere chance that
carried probative weight, the essence of this probative effect is the likeness of the
instance. . . .
It is just this requirement of similarity which leaves so much room for
difference of opinion, and accounts for the bewildering variances of rulings in the
different jurisdictions and even in the same jurisdiction and in cases of the same
offense.
(Wigmore on Evidence, vol. 2 (Chadbourn rev. 1979), at pp. 245-46)
See also: Arp, supra, at para. 44; R. v. Smith, 1992 CanLII 79 (SCC), [1992] 2 S.C.R. 915, at
p. 941; and Cloutier v. The Queen, 1979 CanLII 25 (SCC), [1979] 2 S.C.R. 709, at pp. 730-31.
Thus it was the required degree of similarity, or the lack of it, that divided the Court in
B. (C.R.), supra, at pp. 739 and 753. Similarity in this respect does not necessarily require a
strong peculiarity or unusual distinctiveness underlying the events being compared, although
similar facts manifesting a singular trait (such as necrophilia) would likely be a powerful tool in
the hands of the prosecution.
82
The trial judge was called on to consider the cogency of the proffered similar fact
evidence in relation to the inferences sought to be drawn, as well as the strength of the proof of
the similar facts themselves. Factors connecting the similar facts to the circumstances set out in
the charge include:
(1)

proximity in time of the similar acts: D. (L.E.), supra, at p. 125; R. v. Simpson
(1977), 1977 CanLII 1142 (ON CA), 35 C.C.C. (2d) 337 (Ont. C.A.), at p. 345; R.
v. Huot (1993), 1993 CanLII 8652 (ON CA), 16 O.R. (3d) 214 (C.A.), at p. 220;
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(2)

extent to which the other acts are similar in detail to the charged conduct: Huot,
supra, at p. 218; R. v. Rulli (1999), 1999 CanLII 3712 (ON CA), 134 C.C.C. (3d)
465 (Ont. C.A.), at p. 471; C. (M.H.), supra, at p. 772;

(3)

number of occurrences of the similar acts: Batte, supra, at pp. 227-28;

(4)

circumstances surrounding or relating to the similar acts (Litchfield, supra, at
p. 358);

(5)

any distinctive feature(s) unifying the incidents: Arp, supra, at paras. 43-45; R. v.
Fleming (1999), 1999 CanLII 18921 (NL CA), 171 Nfld. & P.E.I.R. 183
(Nfld. C.A.), at paras. 104-5; Rulli, supra, at p. 472;

(6)

intervening events: R. v. Dupras, 2000 BCSC 1128 (CanLII), [2000] B.C.J.
No. 1513 (QL) (S.C.), at para. 12;

(7)

any other factor which would tend to support or rebut the underlying unity of the
similar acts.

83
On the other hand, countervailing factors which have been found helpful in
assessing prejudice include the inflammatory nature of the similar acts (D. (L.E.), at p. 124) and
whether the Crown can prove its point with less prejudicial evidence. In addition, as stated, the
court was required to take into account the potential distraction of the trier of fact from its
proper focus on the facts charged, and the potential for undue time consumption. These were
collectively described earlier as moral prejudice and reasoning prejudice.

84
This list is intended to be helpful rather than exhaustive. Not all factors will exist
(or be necessary) in every case. A comparable approach is utilized in other common law
jurisdictions, including England (see Director of Public Prosecutions v. Kilbourne, [1973] A.C.
729 (H.L.), at p. 758), and in the United States (see C. B. Mueller and L. C. Kirkpatrick,
Federal Evidence (2nd ed. 1994 & Supp. 2001), vol. 2, at § 161; United States v. Enjady, 134
F.3d 1427 (10th Cir. 1998), certiorari denied, 525 U.S. 887 (1998)).
(5)

Differentiating Admissible from Inadmissible Propensity Evidence

85
Part of the conceptual problem with similar fact evidence is that words like
“disposition” or “propensity” are apt to describe a whole spectrum of human character and
behaviour of varying degrees of potential relevance. At the vague end of the spectrum, it might
be said that the respondent has a general disposition or propensity “for violence”. This, by
itself, proved nothing of value in this trial. The respondent was not charged with having a
brutal personality, and his general character was, in that sense, irrelevant.
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86
At a more specific level, it is alleged here that the propensity to violence emerges
in this respondent in a desire for hurtful sex. This formulation provides more context, but the
definition of so general a propensity is still of little real use, particularly when it is sought to use
“propensity” not to predict future conduct in a general way, but to conclude that the respondent
is guilty of acting in the specific way under the specific circumstances on December 6, 1996
alleged by this complainant.

87
Cogency increases as the fact situation moves further to the specific end of the
spectrum. In Lepage, supra, the accused was charged with possession of LSD for the purpose
of trafficking in narcotics. The trial judge admitted evidence of a roommate that the accused
was a “major [drug] dealer in the house” and on that basis expressed the opinion that the drugs
belonged to the accused. On appeal, Sopinka J., writing for the majority, ruled that the
evidence was admissible on the issue of possession, at paras. 36-37:

In the present case, the testimony of Thelland is not merely relevant to the
character of the respondent, but is also relevant to possession which is a key issue
in the case. In the circumstances of this case, there were three people living in the
house and it was clear that the drugs belonged to one of the three. Surely, it is
relevant to the issue of possession to have one of the three testify that the drugs
were not his and furthermore, indicate that the respondent is in the business and
therefore it is more likely that he was the owner of the drugs.
The evidence is not being adduced solely for the purpose of showing that the
respondent is likely to have committed the crime because he is the type of person
who would be likely to possess drugs.

88
The issue to which the evidence was relevant was possession (not just character or
propensity), but the housemate’s evidence derived its cogency from what it said about the
character or disposition of the accused, as the dissenters, per Major J., pointed out, at para. 55:
In Justice Sopinka’s view, the evidence of Thelland was relevant not solely to
character, but also to possession, in that someone in the business of dealing
narcotics had more opportunity and was more likely to be in possession of
narcotics. With respect, this is evidence of propensity to deal in drugs, and nothing
more.

89
The difference between the majority and the minority, it seems, was that the
majority considered the connections or correspondence between the act charged and the prior
acts of possession (what McCormick on Evidence (5th ed. 1999), vol. 1, at p. 687, calls
“situation-specific behavior”) sufficiently compelling to draw safely the inference of possession
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on the facts charged, whereas the minority considered any linkage to be so general as to have no
probative value with respect to the particular facts of the offence on the particular date charged.

90
On the facts of B. (C.R.), the majority concluded that the accused was shown to
have a situation specific propensity to abuse sexually children to whom he stood in parental
relationship, and there was a close match between the “distinct and particular” propensity
demonstrated in the similar fact evidence and the misconduct alleged in the charge, although
even the majority considered the admissibility to be “borderline” (p. 739). Similar fact
evidence is sometimes said to demonstrate a “system” or “modus operandi”, but in essence the
idea of “modus operandi” or “system” is simply the observed pattern of propensity operating in
a closely defined and circumscribed context.

91
References to “calling cards” or “signatures” or “hallmarks” or “fingerprints”
similarly describe propensity at the admissible end of the spectrum precisely because the
pattern of circumstances in which an accused is disposed to act in a certain way are so clearly
linked to the offence charged that the possibility of mere coincidence, or mistaken identity or a
mistake in the character of the act, is so slight as to justify consideration of the similar fact
evidence by the trier of fact. The issue at that stage is no longer “pure” propensity or “general
disposition” but repeated conduct in a particular and highly specific type of situation. At that
point, the evidence of similar facts provides a compelling inference that may fill a remaining
gap in the jigsaw puzzle of proof, depending on the view ultimately taken (in this case) by the
jury.

92
This view also seems to have taken hold in Australia where the High Court,
relying in part on McLachlin J.’s judgment in B. (C.R.), made the following observations in
Pfennig v. R. (1995), 127 A.L.R. 99, at p. 115:

Thus, evidence of mere propensity, like evidence of a general criminal disposition
having no identifiable hallmark, lacks cogency yet is prejudicial. On the other
hand, evidence of a particular distinctive propensity demonstrated by acts
constituting particular manifestations or exemplifications of it will have greater
cogency, so long as it has some specific connection with or relation to the issues for
decision in the subject case. That evidence, as has been said, will be admissible
only if its probative value exceeds its prejudicial effect. [Emphasis added.]

93
I note parenthetically that the court then added a “conclusiveness” criteria which
in my view ought to be rejected as too great an intrusion by the trial judge in the fact finding
mandate of the jury. This is considered in greater detail below.
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Similar Fact Evidence Need Not Be Conclusive

94
Some authorities urge adoption of a further refinement that has been accepted in
some common law jurisdictions in the balancing of prejudice against probative value, namely
that similar fact evidence should only be admitted if its probative value is so great as to be
virtually conclusive of guilt. As Lord Cross put it in Boardman, supra, at p. 457:
The question must always be whether the similar fact evidence taken together with
the other evidence would do no more than raise or strengthen a suspicion that the
accused committed the offence with which he is charged or would point so strongly
to his guilt that only an ultra-cautious jury . . . would acquit in face of it.

95
The High Court of Australia has ruled that unless the similar fact evidence, taken
together with the other evidence in the case, would be consistent with guilt and with no other
conclusion, it ought to be rejected. In Pfennig, the lead judgment authored by Mason C.J.,
Deane and Dawson JJ., stated at p. 116:

. . . that propensity evidence is circumstantial evidence and that, as such, it should
not be used to draw an inference adverse to the accused unless it is the only
reasonable inference in the circumstances. More than that, the evidence ought not
to be admitted if the trial judge concludes that, viewed in the context of the
prosecution case, there is a reasonable view of it which is consistent with
innocence.

96
The test is a variant of the rule generally applicable to circumstantial evidence laid
down in Hodge’s Case (1838), 1838 CanLII 1 (FOREP), 2 Lewin 227, 168 E.R. 1136, i.e., that
the circumstances must be consistent with the conclusion of guilt and inconsistent with any
other rational conclusion. The difference, of course, is that we are dealing here with
admissibility, not adjudication. The conclusiveness test does not sit well with the balancing
model set out in B. (C.R.). If the evidence were truly “conclusive”, its probative value would ex
hypothesi outweigh its prejudice: Pfennig, supra, at p. 138.

97
In my view, the “conclusiveness” test takes the trial judge’s “gatekeeper” function
too far into the domain of the trier of fact.
F. Application of the Test to the Facts of this Case
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98
I proceed to apply the test for similar fact evidence to the facts of this case under
the following headings:
(1)

The Probative Value of the Evidence

99
Under this heading it is necessary first to determine the precise “issue in question”
for which the Crown seeks to adduce the similar fact evidence. I will then address the cogency
of the similar fact evidence in relation to that particular question. This will require
consideration of the various connecting factors which the Crown considers persuasive, together
with those factors which the defence regards as fatally weakening the inferences desired by the
prosecution. An important element of the probative weight analysis is the issue of potential
collusion between the complainant and the ex-wife. I agree with the respondent that it was part
of the trial judge’s “gatekeeper” function to consider this issue because collusion, if established
to the satisfaction of the trial judge on a balance of probabilities, would be destructive of the
very basis on which the similar fact evidence was sought to be admitted, namely the
improbability that two women would independently concoct stories with so many (as the
Crown contends) similar features.
(2)

Assessment of the Prejudice

100
Under this heading, it is necessary to evaluate both moral prejudice (i.e., the
potential stigma of “bad personhood”) and reasoning prejudice (including potential confusion
and distraction of the jury from the actual charge against the respondent). Of importance in this
respect is the inflammatory nature of the sexual and domestic abuse alleged by the ex-wife, and
the need for the jury to keep separate consideration of the seven “similar fact” incidents from
the only charge they were asked to decide, the sexual assault alleged by the complainant.
(3)

Weighing up Probative Value Versus Prejudice

101
The starting point, of course, is that the similar fact evidence is presumptively
inadmissible. It is for the Crown to establish on a balance of probabilities that the likely
probative value will outweigh the potential prejudice.
(1)

The Probative Value of the Evidence

102
The issue at this stage is to determine whether the similar fact evidence is indeed
strong enough to be capable of properly raising in the eyes of the jury the double inferences
contended for by the Crown.
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103
The respondent disputes the probative value of the similar fact evidence on three
principal grounds: firstly, the opportunity for collusion between his ex-wife and the
complainant; secondly, the dissimilarities of the so-called similar facts; and thirdly, the frailties
of the ex-wife’s evidence.
(a)

The Potential for Collusion

104
I mention this issue at the outset because if collusion is present, it destroys the
foundation on which admissibility is sought, namely that the events described by the ex-wife
and the complainant, testifying independently of one another, are too similar to be credibly
explained by coincidence. The trial judge’s gatekeeper role in this respect was addressed in
B. (C.R.) by McLachlin J., at pp. 733-34:
The difficulty of the trial judge’s task and the amount of discretion entrusted
to him or her is great. As Forbes, [Similar Facts (1987)], puts it at pp. 54-55:
A judge presented with similar facts for the prosecution has to exercise
an extraordinary complex of duties and powers. First he has to assess not
only the relevance but also the weight of the disputed evidence, although the
latter task is normally one for the jury. Second, he must somehow
amalgamate relevance and weight to arrive at “probative value”. [Emphasis
added.]

105
paras. 47-48:

The gatekeeper function was similarly dealt with by Cory J. in Arp, supra, at

. . . in determining the admissibility of similar fact evidence the trial judge must, to
a certain extent, invade this province [of the jury]. As Professor Smith stated in
Case and Comment on R. v. Hurren, [1962] Crim. L. Rev. 770, at p. 771:
It should be noted that judges commonly distinguish facts as going to
weight rather than admissibility (see, e.g., R. v. Wyatt); but it is submitted
that, as regards similar fact evidence, no sharp line can be drawn and that
admissibility depends on weight.
Thus, where similar face evidence is adduced to prove a fact in issue, in
order to be admissible, the trial judge should evaluate the degree of similarity of the
alleged acts and decide whether the objective improbability of coincidence has been
established. Only then will the evidence have sufficient probative value to be
admitted. [Emphasis added.]
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106
In my view, the trial judge cannot assess “the objective improbability of
coincidence” without addressing the issue of whether the apparent “coincidence” is in fact the
product of collusion. Admissibility is a question of law for the judge alone. I agree with the
respondent that “[i]t is only through an accurate and full preliminary assessment of probative
value that prejudice can be kept within manageable bounds”.

107
The trial judge held that he ought not to reach even a preliminary view of the
likelihood of collusion. In this, he may have been influenced by the decision of the House of
Lords in R. v. H., [1995] 2 A.C. 596, where it was held that for purposes of admissibility the
proffered similar fact evidence ought to be accepted “as true” (p. 611) in all but very
exceptional cases. The question of weight should, on this view, be left wholly to the jury.

108
A different position was advocated by Sopinka J. in dissent in B. (C.R.), supra, at
p. 752, namely that the Crown “must negative conspiracy or collaboration in accordance with
the criminal standard” (i.e., beyond a reasonable doubt). See also R. v. Kenny (1996), 1996
CanLII 6633 (NL CA), 108 C.C.C. (3d) 349 (Nfld. C.A.), at p. 359.

109
An intermediate position was proposed by Charron J.A. in this case, namely that
the possibility of collusion is merely “a factor” to be considered on the issue of admissibility.
In doing so, she followed her own ruling in B. (L.), which in turn was followed in R. v.
McDonald (2000), 2000 CanLII 16871 (ON CA), 148 C.C.C. (3d) 273 (Ont. C.A.), by another
panel of that court differently constituted. To the extent that treating collusion as a “factor” is
intended merely to emphasize the overall framework of the probative value versus prejudice
balance, I agree with it.

110
I would not agree, however, that suspected collusion would play less strongly
against otherwise powerful evidence than in a borderline case. In that sense, suspected
collusion is more than just another “factor”. Cogency is derived from the improbability of
coincidence. Collusion is a factor, yes, but more than that it is a crucial factor because the
existence of collusion rebuts the premise on which admissibility depends.

111
Charron J.A. found, and I agree, that there was an issue of potential collusion
between the complainant and the ex-wife. The evidence went beyond mere “opportunity”,
which will be a feature in many cases alleging sexual abuse with multiple complainants. The
issue is concoction or collaboration, not contact. If the evidence amounts to no more than
opportunity, it will usually best be left to the jury. Here there is something more. It is the whiff
of profit. The ex-wife acknowledged that she had told the complainant of the $16,500 she
received from the Criminal Injuries Compensation Board on the basis, she agreed, that “[a]ll
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you had to do was say that you were abused”. A few days later the complainant, armed with
this information, meets the respondent and goes off with him to have sex in a motel room.

112
The Court in Arp, supra, concluded that the test for the admission of similar fact
evidence is based on probability rather than reasonable doubt (paras. 65, 66 and 72).
Accordingly where, as here, there is some evidence of actual collusion, or at least an “air of
reality” to the allegations, the Crown is required to satisfy the trial judge, on a balance of
probabilities, that the evidence of similar facts is not tainted with collusion. That much would
gain admission. It would then be for the jury to make the ultimate determination of its worth.

113
Here it was not sufficient for the Crown simply to proffer dicey evidence that if
believed would have probative value. It was not incumbent on the defence to prove collusion.
It was a condition precedent to admissibility that the probative value of the proffered evidence
outweigh its prejudicial effect and the onus was on the Crown to satisfy that condition. The
trial judge erred in law in deferring the whole issue of collusion to the jury.

114
While that error of law is sufficient to affirm the need for a new trial as ordered by
the Court of Appeal, I proceed to examine the other elements of the test previously described.
(b)

Identification of “the Issue in Question”

115
The Crown says the issue generally is “the credibility of the complainant” and
more specifically “that the accused has a strong disposition to do the very act alleged in the
charges against him”, but this requires some refinement. Care must be taken not to allow too
broad a gateway for the admission of propensity evidence or, as it is sometimes put, to allow it
to bear too much of the burden of the Crown’s case (Sopinka, Lederman and Bryant, supra, at
§ 11.26). Credibility is an issue that pervades most trials, and at its broadest may amount to a
decision on guilt or innocence.

116
Anything that blackens the character of an accused may, as a by-product, enhance
the credibility of a complainant. Identification of credibility as the “issue in question” may,
unless circumscribed, risk the admission of evidence of nothing more than general disposition
(“bad personhood”).

117
Moreover, broadly speaking, the non-consent of the ex-wife on the different
occasions described in her evidence is of no relevance to whether the complainant here
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consented or not: Clermont, supra, at p. 135. Because complainant A refused consent in 1992
scarcely establishes that complainant B refused consent in 1996.

118
A conviction for sexual assault requires proof beyond reasonable doubt of two
basic elements, that the accused committed the actus reus and that he had the necessary mens
rea. The actus reus of assault is unwanted sexual touching. The mens rea is the intention to
touch, knowing of, or being reckless of, or wilfully blind to, a lack of consent: R. v. Ewanchuk,
1999 CanLII 711 (SCC), [1999] 1 S.C.R. 330, at para. 23.

119
The respondent admits that sexual touching took place and that he intended it. He
denies that it was unwanted. He therefore puts in issue the consent element of the actus reus:
Ewanchuk, supra, at para. 27. Is he to be believed when he says consent was never withdrawn,
or is the prosecution correct that he has a demonstrated situation-specific propensity to proceed
regardless, indeed to derive heightened pleasure from being rejected and forcing sex on his sex
partner? If so, was it manifested in this case?

120
If the jury could legitimately infer sexual intransigence in closely comparable
circumstances from the respondent’s past behaviour and refusal to take his wife’s no for an
answer, the present complainant’s testimony that intercourse occurred despite her lack of
consent gains in credibility. The issue broadly framed is credibility, but more accurately and
precisely framed, the “issue in question” in this trial was the consent component of the actus
reus and in relation to that issue the respondent’s alleged propensity to refuse to take no for an
answer.
(c)

Similarities and Dissimilarities Between the Facts Charged and the Similar
Fact Evidence

121
I propose to assess the evidence in light of the relevant “connecting factors” listed
above at para. 82. I repeat that not every factor is useful in every case, and that cogency also
depends on the other evidence.
(i) Proximity in Time of the Similar Acts
122
Lapse of time opens up a greater possibility of character reform or “maturing out”
personality change, and would tend to undermine the premise of continuity of character or
disposition. Remoteness in time may also affect relevance and reliability. The charge against
the respondent relates to December 6, 1996. The ex-wife’s seven alleged incidents occurred
between March 1990 and October 1996, interrupted by the respondent’s incarceration from
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1992 to 1995. The evidence of the respondent’s inability to take no for an answer gains
cogency both from its repetition over many years and its most recent manifestation a couple of
months before the offence charged.

(ii) Extent to Which the Other Acts Are Similar in Detail to the Charged
Conduct

123
In this case, in my view, with respect, the learned trial judge paid insufficient
attention to the dissimilarities.

124
At least one of the incidents is largely irrelevant. Incident five involved choking,
did not demonstrate sexual misconduct and was not remotely connected to the factual
allegations in the charge. While the Crown can legitimately argue for the cumulative effect of a
string of “similar” facts, I think an incident so remote from the charge could do nothing but
blacken the respondent’s character in a general way. Conduct that is so dissimilar or equivocal
does not raise an inference capable of overcoming the prejudice.

125
There are other important dissimilarities. None of the incidents described by the
ex-wife began as consensual, then allegedly became non-consensual. Each of the incidents
recounted by the ex-wife were bound up with the intimacy of a long-term relationship. Incident
one relates to premature sex after birth of their child. Incident five arose out of expressions of
jealousy by one conjointe to another. Incident seven followed a death in the family. The
dynamic of these situations is not the same as the motel scene, although it is true that they all
did lead (apart from incident five) to the respondent’s refusal to accept his ex-wife’s rejection
of his sexual demands.

126
Incident two (where the ex-wife’s initial concern was based on being in close
proximity to her sister and brother-in-law in a trailer) bears no obvious similarities, although
again, the respondent’s aggression seemed to be heightened by his ex-wife’s resistance.

127
It should be repeated that the search for similarities is a question of degree
(Boardman, supra, at p. 442, per Lord Wilberforce). Sexual activity may not show much
diversity or distinctiveness. Not every dissimilarity is fatal, but for the reasons already
mentioned, substantial dissimilarities may dilute probative strength and, by compounding the
confusion and distraction, aggravate the prejudice.
(iii) Number of Occurrences of the Similar Acts
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128
An alleged pattern of conduct may gain strength in the number of instances that
compose it. The cogency of the similar act evidence in the “brides in the bathtub” case
undoubtedly gathered strength from the fact the charge related to the third victim who had died
under identical circumstances to her two predecessors: R. v. Smith (1915), 84 L.J.K.B. 2153
(C.C.A.). The ex-wife’s evidence here, if believed, established a pattern over many years that
the jury might think showed that the respondent’s pleasure in not taking no for an answer in
sexual encounters was a predictable characteristic of general application.
(iv) Circumstances Surrounding or Relating to the Similar Acts
129
Perhaps the most important dissimilarity, as Charron J.A. points out, lies not in the
acts themselves but in the broader context. The “similar fact” evidence occurred in the course
of a long-term dysfunctional marriage whereas the charge relates to a one-night stand following
a chance meeting of casual acquaintances in a bar.

130
The ex-wife admitted in her testimony that, as one would expect, there were
numerous periods of consensual sex during their relationship. They produced three children.
She testified that the alleged abuse did not begin until after she and the respondent were
married, at which time their relationship demonstrated many complexities that have no parallel
with the situation in which the complainant found herself. To what extent was the respondent’s
behaviour with his ex-wife an incident of a particular conjugal relationship and to what extent
did it reflect a propensity to deal in a certain way with casual sex partners, including the
complainant? To what extent can “common sense” be safely relied upon to answer this
question? With what confidence can the necessary inferences be drawn? There is no
satisfactory answer to these basic questions in this record.
(v) Any Distinctive Feature(s) Unifying the Incidents
131
It is not alleged that the sex acts themselves or the surrounding circumstances
were highly distinctive. Cogency was said to derive from repetition rather than distinctiveness.
(vi) Intervening Events
132
If the similar facts were sufficient to raise the inferences suggested by the Crown,
there were no “intervening events” as such to undermine their probative value. An example
(not applicable here) might be evidence of supervening physical incapacity: R. v. Minhas
(1986), 1986 CanLII 144 (ON CA), 29 C.C.C. (3d) 193 (Ont. C.A.), at p. 219.
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(d) Strength of the Evidence that the Similar Acts Actually Occurred
133
The respondent did not admit the prior misconduct, and (quite apart from the issue
of collusion) a vigorous attack was made in cross-examination on the ex-wife’s credibility. The
evidence relating to incident six, for example, was said to be confused and contradictory. The
ex-wife initially told the police that the alleged assault only involved vaginal sex. Her evidence
on this incident subsequently varied. At the preliminary hearing, she testified that there was
anal intercourse but did not mention vaginal intercourse. (An incomplete trial with respect to
her allegations was held in April 1998 where she repeated her allegations of anal sex but,
contrary to the initial testimony, did not mention vaginal sex.) At both the voir dire and the
trial in this case, she testified that the respondent assaulted her vaginally and anally.

134
In the usual course, frailties in the evidence would be left to the trier of fact, in this
case the jury. However, where admissibility is bound up with, and dependent upon, probative
value, the credibility of the similar fact evidence is a factor that the trial judge, exercising his or
her gatekeeper function is, in my view, entitled to take into consideration. Where the ultimate
assessment of credibility was for the jury and not the judge to make, this evidence was
potentially too prejudicial to be admitted unless the judge was of the view that it met the
threshold of being reasonably capable of belief.

135
I conclude that the similar fact evidence, if admitted, is certainly capable of raising
the first inference, namely that the respondent derived pleasure from sex that was painful to his
ex-wife and would not take no for an answer. The second inference (that he proceeded wilfully
in this case knowing the complainant did not consent) is a good deal more problematic, for the
reasons mentioned.

136
If the proffered similar fact evidence is not properly capable of supporting the
inferences sought by the Crown, the analysis generally need go no further. In this case, the
issues were fully argued and I therefore go on to the next stage.
(2)

Assessment of the Prejudice

137
The principal wellsprings of prejudice flowing from propensity evidence were
described above in outlining its presumptive exclusion, and there is no need to repeat those
worries here.
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138
The poisonous potential of similar fact evidence cannot be doubted. Sopinka,
Lederman and Bryant, supra, at § 11.173, refer to the observations of an English barrister who
has written of that jurisdiction:
Similar fact evidence poses enormous problems for Judges, jurors and
magistrates alike. The reason for this is the headlong conflict between probative
force and prejudicial effect. Often, in the Crown Court, it is as close as a Judge
comes to singlehandedly deciding the outcome of a case. [Emphasis added.]
(G. Durston, “Similar Fact Evidence: A Guide for the Perplexed in the Light of
Recent Cases” (1996), 160 Justice of the Peace & Local Government Law 359, at
p. 359)
Canadian trial lawyers take the same view.
(a)

Moral Prejudice

139
It is frequently mentioned that “prejudice” in this context is not the risk of
conviction. It is, more properly, the risk of an unfocussed trial and a wrongful conviction. The
forbidden chain of reasoning is to infer guilt from general disposition or propensity. The
evidence, if believed, shows that an accused has discreditable tendencies. In the end, the
verdict may be based on prejudice rather than proof, thereby undermining the presumption of
innocence enshrined in ss. 7 and 11(d) of the Canadian Charter of Rights and Freedoms.

140
The inflammatory nature of the ex-wife’s evidence in this case cannot be doubted.
It is, to the extent these things can be ranked, more reprehensible than the actual charge before
the court. The jury would likely be more appalled by the pattern of domestic sexual abuse than
by the alleged misconduct of an inebriated lout in a motel room on an isolated occasion. It may
be noted that s. 718.2 of the Criminal Code, R.S.C. 1985, c. C-46, reflects society’s
denunciation of spousal abuse by making such abuse an aggravating factor for the purposes of
sentencing.

141
Some model studies of jury behaviour have put into question the effectiveness of
the trial judge’s instruction as to the limited use that may be made of propensity evidence:
R. L. Wissler and M. J. Saks, “On the Inefficacy of Limiting Instructions: When Jurors Use
Prior Conviction Evidence to Decide on Guilt” (1985), 9 Law & Hum. Behav. 37, at p. 43;
S. Lloyd-Bostock, “The Effects on Juries of Hearing About the Defendant’s Previous Criminal
Record: A Simulation Study”, [2000] Crim. L.R. 734, at p. 742; and K. L. Pickel, “Inducing
Jurors to Disregard Inadmissible Evidence: A Legal Explanation Does Not Help” (1995), 19
Law & Hum. Behav. 407. This is not to undermine our belief in the ability of the jury to do its
job, but it underlines the poisonous nature of propensity evidence, and the need to maintain a
high awareness of its potentially prejudicial effect.
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142
To some extent, the prejudice could be contained by limiting the extent and nature
of the ex-wife’s evidence, even if some of it were admitted, by a process analogous to that
followed in R. v. Corbett, 1988 CanLII 80 (SCC), [1988] 1 S.C.R. 670, with respect to criminal
convictions. That approach was adopted here only to the limited extent that the fact of the
respondent’s jail time for two sexual assaults on other parties was suppressed by agreement of
counsel.

143

I conclude that this evidence has a serious potential for moral prejudice.
(b) Reasoning Prejudice

144
The major issue here is the distraction of members of the jury from their proper
focus on the charge itself aggravated by the consumption of time in dealing with allegations of
multiple incidents involving two victims in divergent circumstances rather than the single
offence charged.

145
Distraction can take different forms. In R. v. D. (L.E.) (1987), 1987 CanLII 2536
(BC CA), 20 B.C.L.R. (2d) 384 (C.A.), McLachlin J.A. (as she then was) observed at p. 399
that the similar facts may induce
in the minds of the jury sentiments of revulsion and condemnation which might
well deflect them from the rational, dispassionate analysis upon which the criminal
process should rest.

146
Further, there is a risk, evident in this case, that where the “similar facts” are
denied by the accused, the court will be caught in a conflict between seeking to admit what
appears to be cogent evidence bearing on a material issue and the need to avoid unfairness to
the right of the accused to respond. The accused has a limited opportunity to respond.
Logistical problems may be compounded by the lapse of time, surprise, and the collateral issue
rule, which will prevent (in the interest of effective use of court resources) trials within trials on
the similar facts. Nor is the accused allowed to counter evidence of discreditable conduct with
similar fact evidence in support of his or her credibility (as discussed in Sopinka, Lederman and
Bryant, supra, at § 11.74). Thus the practical realities of the trial process reinforce the
prejudice inherent in the poisonous nature of the propensity evidence itself.
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147
In my view, the evidence of the ex-wife had the potential to create, in addition to
moral prejudice, significant reasoning prejudice at the respondent’s trial.
(3) Weighing Up Probative Value Versus Prejudice
148
One of the difficulties, as McHugh J. pointed out in Pfennig, supra, at p. 147, is
the absence of a common basis of measurement: “The probative value of the evidence goes to
proof of an issue, the prejudicial effect to the fairness of the trial.” The two variables do not
operate on the same plane.

149
As probative value advances, prejudice does not necessarily recede. On the
contrary, the two weighing pans on the scales of justice may rise and fall together.
Nevertheless, probative value and prejudice pull in opposite directions on the admissibility
issue and their conflicting demands must be resolved.

150
In Director of Public Prosecutions v. P., [1991] 2 A.C. 447 (H.L.), at p. 460, Lord
Mackay suggested that similar fact evidence should be admitted when its probative value is
“sufficiently great to make it just to admit the evidence”, notwithstanding its prejudicial value.
Lord Wilberforce in Boardman, at p. 442, also referred to “the interests of justice”. See also
Pfennig, supra, at pp. 147-48. Justice is achieved when relevant evidence whose prejudice
outweighs any probative value is excluded (R. v. Marquard, 1993 CanLII 37 (SCC), [1993] 4
S.C.R. 223, at p. 246) and where evidence whose probative value exceeds its prejudice (albeit
an exceptional circumstance) is admitted. Justice includes society’s interest in getting to the
truth of the charges as well as the interest of both society and the accused in a fair process. A
criminal justice system that has suffered some serious wrongful convictions in part because of
misconceived notions of character and propensity should not (and does not) take lightly the
dangers of misapplied propensity evidence.

151
In this case, the similar fact evidence was prima facie inadmissible and I agree
with Charron J.A. that the Crown did not discharge the onus of establishing on a balance of
probabilities that its probative value outweighed its undoubted prejudice. The probative value
of the evidence, especially with respect to potential collusion, was not properly evaluated. The
potential of such evidence for distraction and prejudice was understated. The threshold for
admission of this sort of evidence was set too low.

152
Consent, or the lack of it, and the complainant’s credibility in relation thereto, was
the crucial issue at the trial. It can hardly be doubted that the jury, listening to the ex-wife’s
evidence, would form a very low opinion of the respondent as an individual who behaved
abominably towards his wife, and be readier on that account to believe the worst of him in his
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conduct towards the complainant. This is precisely the sort of general disposition reasoning
(moral prejudice) that the similar fact exclusion rule was designed to prevent.
G. Review of the Trial Judge’s Decision

153
A trial judge has no discretion to admit similar fact evidence whose prejudicial
effect outweighs its probative value. Nevertheless, a trial judge’s decision to admit similar fact
evidence is entitled to substantial deference: B. (C.R.), supra, at p. 739; and Arp, supra, at
para. 42. In this case, however, quite apart from the other frailties of the similar fact evidence
previously discussed, the trial judge’s refusal to resolve the issue of collusion as a condition
precedent to admissibility was an error of law. A new trial is required.
IV. Conclusion
154

The Crown’s appeal is dismissed.
Appeal dismissed.
Solicitor for the appellant: The Ministry of the Attorney General for Ontario,

Toronto.
Solicitors for the respondent: Richard N. Stern and David E. Harris, Toronto.
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