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Référence : Orthoschaf Inc. (In The Matter
of the Bankruptcy of :) and Robillard

[1985] RDJ 137

IN THE MATTER OF THE BANKRUPTCY
OF : ORTHOSCHAF INC.
DÉBITEUR
and
JEAN ROBILLARD, in his quality of
Trustee to the bankruptcy of
ORTHOSCHAF INC.
INTIMÉ
and
CHAUSSURES ANSONIA INC.
REQUÉRANTE

COUR D'APPEL DU QUÉBEC
n° 500-46-000175-853
Montréal, le 9 mai 1985
Présent : Le juge William S. Tyndale (juge
unique)

Résumé de la Revue de droit judiciaire
APPLICABILITÉ DU CODE DE PROCÉDURE CIVILE AUX JUGEMENTS
INTERLOCUTOIRES REND US EN MATIÈRE DE FAILLITE
Faillite — Jugement interlocutoire sur un moyen déclinatoire — Requête pour
permission d'appeler — Applicabilité du Code de procédure civile.
C.P. art. 29, 163, 494, 511.
Loi sur la faillite, S.R.C. 1970, c. B-3, art. 14, 153, 157. Règles régissant la faillite,
C.R.C. 1978, c. 368, r. 4.
JURISPRUDENCE CITÉE
— General Finance Corporation Ltd. c. Gingras, [1972] C.A. 281.
— Geoffrion c. Barnett, [1970] C.A. 273.
— Crédit St-Laurent Inc. c. Imperial OU Limited, [1961] B.R. 469.
Jugement
OPINION DU JUGE TYNDALE
[1]

I have before me an application for leave to appeal based on articles 29, 494 and

511 C.P. The interlocutory judgment was rendered by the Superior court sitting in
bankruptcy on 16 April 1985, Mr Justice André Brossard presiding; it dismissed the

1985 CanLII 3037 (QC CA)

Cour d'appel du Québec

declinatory exception made by the Applicant ("Ansonia") to the Trustee's Petition

court, Civil Division (so to speak) has jurisdiction over such claim.
[2]

Ansonia's contention may or may not be right1; I express no opinion.

[3]

What concerns me is whether the Code of Civil Procedure, invoked by Ansonia,

applies to this case at all. Ansonia contended and still contends that civil law rather than
bankruptcy law should apply, but he is faced with proceedings instituted under the
Bankruptcy Act2, in the Bankruptcy Division, and with a judgment of that Division.
[4]

It seems to me that any appeal from that judgment, no matter what the grounds

may be, is to be governed by the Bankruptcy Act and the General Rules3 made
thereunder, not by the Code of Civil Procedure.
[5]

General Rule No. 4 provides :
4. The practice of the court in civil actions or matters, including the practice in
chambers, shall, in cases not provided for by the Act or these Rules, and so far
as it is applicable and not inconsistent with the Act or these Rules, apply to all
proceedings under the Act or these Rules.

[6]

This is not such a case; the Act and the Rules do provide for an appeal such as

Ansonia seeks, and the Code of Civil Procedure does not apply.
[7]

This application for leave to appeal is therefore dismissed, with costs.

Boisvert, Lecuyer et associes, pour l'intime.

1

Geoffrion v. Barnett, [1970] C.A. 273; Crédit St-Laurent Inc. v. Imperial Oil Limited, [1961] B.R. 469;
General Finance Corporation Ltd. v. Gingras, [1972] C.A. 281.
2
R.S.C. 1970, c. B-3; the Trustee's Petition invokes sections 14, 153 & 157.
3
Bankruptcy Rules, C.R.C. 1978, c. 368.
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claiming rent and cancellation of a lease. Ansonia contended that only the Superior
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Husky Oil Operations Ltd. v. Minister of National Revenue,
[1995] 3 SCR 453, 1995 CanLII 69 (SCC)
Date:

1995-10-19

File

23936

number:
Other

26 OR (3d) 81; 128 DLR (4th) 1; 188 NR 1; [1995] 10 WWR 161; 137 Sask R 81;

citations:

35 CBR (3d) 1; [1995] SCJ No 77 (QL); 107 WAC 81; 24 CLR (2d) 131

Citation:

Husky Oil Operations Ltd. v. Minister of National Revenue, [1995] 3 SCR 453, 1995 CanLII
69 (SCC), <http://canlii.ca/t/1frhc>, retrieved on 2018-12-10

[1995] 3 S.C.R.

Husky Oil Operations Ltd. v. Minister of National
Revenue

453

Workers' Compensation Board
Appellant
(Respondent)
v.
Husky Oil Operations Ltd.Respondent
(Applicant)
and
Her Majesty The Queen in right of Canada,
as represented by the Minister of National Revenue,
Her Majesty The Queen in right of the
Province of Saskatchewan, as represented by
the Minister of Human Resources, Labour
and Employment, Her Majesty The Queen in
right of the province of Saskatchewan,
as represented by the Minister of Finance,
Bank of Montreal, Eric Zimmerman, Garth Price,
Trevor Brown, Arthur Gingras, Kelly Houston,
Darcy Kuzio, Hans Bohle, Charles Pshebenicki,
Terry Sapergia, SBW--Wright Construction Inc.,
Campbell West (1991) Ltd., Fuller Austin Insulation
Inc., United Industrial Equipment Rentals Ltd.,
Atco Enterprises Ltd. and Deloitte & Touche Inc.,
as Trustee in Bankruptcy of the Estate of Metal
Fabricating & Construction Ltd. Respondents
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and
The Attorney General for Saskatchewan
(Intervener in the
Court of Appeal)

Respondent

and
The Attorney General for Ontario,
the Attorney General for New Brunswick,
the Attorney General of British Columbia,
the Attorney General for Alberta,
the Workers' Compensation Board of Ontario,
the Workers' Compensation Board of British Columbia,
the Workers' Compensation Board of Alberta and
the Yukon Workers' Compensation Health and Safety Board

Interveners

Indexed as: Husky Oil Operations Ltd. v. Minister of National Revenue
File No.: 23936.
1995: January 25; 1995: October 19.
Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin,
Iacobucci and Major JJ.
ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN
Bankruptcy -- Priorities -- Set-off -- Provincial law allowing Board to seek payments of
monies owed by bankrupts from the bankrupt's creditors and the creditors entitled to set off that
amount from any payment made to trustee in bankruptcy -- Whether or not conflict with
priorities established by Bankruptcy Act -- The Workers' Compensation Act, 1979, S.S. 1979, c.
W-17.1, s. 133(1), (3) -- Bankruptcy Act, R.S.C., 1985, c. B-3, ss. 97(3), 136.
Constitutional law -- Division of powers -- Paramountcy -- Conflict between provincial and
federal law -- Provincial law allowing Board to seek payments of monies owed by bankrupts
from the bankrupt's creditors and the creditors entitled to set off that amount from any payment
made to trustee in bankruptcy -- Whether or not conflict with priorities established by
Bankruptcy Act.
Husky Oil Operations Ltd. (Husky) owed Metal Fabricating & Construction Ltd. (Metal
Fab), a firm which, after being formally notified of its arrears to the Workers' Compensation
Board (the Board) and after making a general assignment of its book debts to the Bank of
Montreal, made an assignment in bankruptcy and ceased operations. The Board, when it learned
that Metal Fab had ceased operations, looked to Husky for payment under s. 133(1) of The
Workers' Compensation Act, 1979. Section 133(1) of the Saskatchewan Workers' Compensation
Act, 1979, permitted the Board to obtain amounts owing its Injury Fund from a principal of a
defaulting contractor. Husky in turn would be able to recover the amount paid on the Metal
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Fab's behalf by setting off that amount, pursuant to s. 133(3), from the amount it would
otherwise pay Metal Fab. Husky and Metal Fab's creditors maintained that the operation of
s. 133 conflicted with s. 136 of the federal Bankruptcy Act, which sets out the priorities of
creditors on bankruptcy, in that the Board was able to obtain full payment to the detriment of
the creditors who had a higher priority under the Bankruptcy Act. On a non-suit application
made by Husky, The Workers' Compensation Act, 1979, was found to be inapplicable in a
bankruptcy scenario and the Court of Appeal upheld this finding. The constitutional questions
queried whether, in situations where the contractor is bankrupt, these provisions are
constitutionally non-operational because of conflict with the Bankruptcy Act and whether they
applied in the circumstances of this case.
Held (Sopinka, Cory, Iacobucci and Major JJ. dissenting): The appeal should be dismissed.
Section 133 is inapplicable in bankruptcy when s. 133(1) of The Workers' Compensation Act,
1979, operates in tandem with s. 133(3). Section 133 was inapplicable when the contractor
entered bankruptcy.
Per Lamer C.J. and La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ.: The gravamen
of this appeal was the alleged conflict between s. 133 of the Saskatchewan Workers'
Compensation Act, 1979, and s. 136(1)(h) of the Bankruptcy Act which set the priorities for
recovery. The question, however, was not whether the provisions in s. 133 were independently
valid, but rather, whether when combined they had the effect of reordering priorities in
bankruptcy. The combined effect of the statutory deemed debt and the right to set off against
property of the bankrupt, when s. 133(1) is read with s. 133(3), is to secure the Board's claim
against the bankrupt's estate. In so doing, s. 133 read as a whole conflicts with Parliament's
intention to accord the Board's claim the priority established in s. 136 of the Bankruptcy Act.
The first goal of ensuring an equitable distribution of a debtor's assets is to be pursued in
accordance with the federal system of bankruptcy priorities. The quartet (Deputy Minister of
Revenue v. Rainville, 1979 CanLII 2 (SCC), [1980] 1 S.C.R. 35; Deloitte Haskins and Sells Ltd.
v. Workers' Compensation Board, 1985 CanLII 82 (SCC), [1985] 1 S.C.R. 785; Federal
Business Development Bank v. Quebec (Commission de la santé et de la sécurité du travail),
1988 CanLII 105 (SCC), [1988] 1 S.C.R. 1061; British Columbia v. Henfrey Samson Belair
Ltd., 1989 CanLII 43 (SCC), [1989] 2 S.C.R. 24) does not stand for the sole proposition that the
provinces cannot "jump the queue" but rather embodies a consistent and general philosophy as
to the purposes of the federal system of bankruptcy and its relation to provincial property
arrangements. The following propositions can be distilled from the quartet:
(1)provinces cannot create priorities between creditors or change the scheme of distribution
on bankruptcy under s. 136(1) of the Bankruptcy Act;
(2)while provincial legislation may validly affect priorities in a non-bankruptcy situation,
once bankruptcy has occurred s. 136(1) of the Bankruptcy Act determines the status and priority
of the claims specifically dealt with in that section;
(3)if the provinces could create their own priorities or affect priorities under the Bankruptcy
Act this would invite a different scheme of distribution on bankruptcy from province to
province, an unacceptable situation;
(4)the definition of terms such as "secured creditor", if defined under the Bankruptcy Act,
must be interpreted in bankruptcy cases as defined by the federal Parliament, not the provincial
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legislatures. Provinces cannot affect how such terms are defined for the purposes of the
Bankruptcy Act;
(5)in determining the relationship between provincial legislation and the Bankruptcy Act, the
form of the provincial interest created must not be allowed to triumph over its substance. The
provinces are not entitled to do indirectly what they are prohibited from doing directly; and
(6)there need not be any provincial intention to intrude into the exclusive federal sphere of
bankruptcy and to conflict with the order of priorities of the Bankruptcy Act in order to render
the provincial law inapplicable. It is sufficient that the effect of provincial legislation is to do
so.
The fifth and sixth propositions bear a close resemblance to the doctrine of colourability, but
with two fundamental differences. First, the doctrine of colourability is a concept which only
applies in assessing the pith and substance of the impugned legislation whereas propositions 5
and 6 continue to apply after the validity of the impugned provincial law has been determined.
None of the quartet cases was concerned with colourable provincial legislation. Second, a
legislative intention to intrude into an exclusive federal sphere is neither necessary nor
sufficient to scrutinize the applicability of provincial law. The intrusion, and not the intention to
intrude, is determinative for division of powers purposes.
When ss. 133(1) and (3) operate in tandem, the contractor discharges its own liability to the
Board, mediated through the legally compelled agency of the principal. This is not a scheme of
joint and several liability, since the principal and the contractor are not joint co-debtors at the
outset and since the Board does not have an unfettered choice as to which party to sue for
recovery for outstanding fund payments. This provision, rather, is more accurately
characterized as creating a form of involuntary, statutory suretyship.
While the contractor is potentially liable for two debts (the debt to the Board for the unpaid
assessment and the potential debt to the principal if the principal pays the contractor's
assessment) in a formal way, these in reality are one and the same as against the contractor. The
contractor cannot be liable for both cumulatively. There is thus an inseparable nexus between
the Board's claim against the contractor and the principal's potential claim against the
contractor.
When s. 133(1) operates in combination with s. 133(3), the effect is to secure the claim of
the Board against assets of the contractor. This is accomplished through the combined operation
of the statutorily deemed debt imposed on the principal in the event of the contractor's default
and the right of the principal to withhold and be indemnified from monies owing to the
contractor. Thus, the combined effect of the deemed debt in s. 133(1) and set-off in s. 133(3)
secures the Board's claim against the contractor's assets.
Parliament has recognized that the "law of set-off applies to all claims made against the
estate of the bankrupt" (s. 97(3) of the Bankruptcy Act). In the bankruptcy context, the law of
set-off allows a debtor of a bankrupt who is also a creditor of the bankrupt to refrain from
paying the full debt owing to the estate, since it may be that the estate will only fulfil a portion,
if that, of the bankrupt's debt. But there is an inherent limit to this deference to the provincial
law of set-off. While the operation of set-off is permitted to allow for the party claiming set-off
to recover from the estate ahead of the stipulated order of his claim under the Bankruptcy Act, it
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most emphatically is not permitted to allow for the operation of provincial legislation to reorder
the priorities of third parties against the estate.
The operation of s. 133 has the effect of reordering federal priorities with respect to the
claims of any third parties against the estate. Prior to bankruptcy, the security device created by
s. 133(3) and triggered by s. 133(1) is within the province's jurisdiction. However, if applicable
in the event of bankruptcy, it would enter into conflict with the scheme of distribution under the
Bankruptcy Act. Parliament has expressly indicated in s. 136(1)(h) that "all indebtedness of the
bankrupt under any Workmen's Compensation Act" is to rank eighth in the list of preferred
claims and is to be distributed after the claims of secured creditors. By contrast, the combined
effect of ss. 133(1) and (3) of the Saskatchewan Workers' Compensation Act, 1979, is to secure
the Board's claim against the bankrupt's estate ahead of its priority under the Bankruptcy Act.
The two laws in their operation give rise to different and inconsistent orders of priority and are
thereby in conflict.
Section 133(4), which states that "[a]ll questions as to the right to and the amount of such
indemnity shall be determined by the board", also has the effect of intruding into the exclusive
federal sphere of bankruptcy. If allowed to apply in bankruptcy, this provision would have the
effect of empowering a creditor of the estate (here the Board) to determine unilaterally the
extent of its claim against the estate. As a result, the Board would be empowered to decide the
size of the estate which is to remain available for the other secured, preferred and ordinary
creditors. A province cannot empower a creditor of a bankrupt to determine the extent of a
bankrupt's estate which is to be available for distribution. Thus, while otherwise perfectly valid
provincial law, s. 133(4) is also inapplicable in the event of bankruptcy.
Section 133 is inapplicable, rather than inoperable, in bankruptcy for intruding into an
exclusive federal sphere because bankruptcy is an exclusive federal domain within which
provincial legislation does not apply, as distinguished from areas of joint or overlapping
jurisdiction where federal legislation will prevail, rendering provincial legislation inoperable to
the extent of any conflict. As bankruptcy is carved out from the domain of property and civil
rights of which it is conceptually a part, valid provincial legislation of general application
continues to apply in bankruptcy until Parliament legislates pursuant to its exclusive jurisdiction
in relation to bankruptcy and insolvency. At that point, provincial legislation which conflicts
with federal law must yield to the extent of the conflict and it becomes inapplicable to that
extent. Consistent with the presumption of constitutionality -- that the enacting body is
presumed to have intended to enact provisions which do not transgress the limits of its
constitutional powers -- the provincial law should be interpreted so as not to apply to the matter
that is outside the jurisdiction of the enacting body.
Where federal and provincial legislation potentially conflict, it must be first determined
whether the laws are respectively valid federal or provincial legislation. If so, the actual
operation of the laws must be examined to determine whether they are in operational conflict,
and if so, the federal legislation prevails and the provincial legislation is without effect to the
extent of this conflict. If the operational conflict is in a field of exclusive federal jurisdiction,
the provincial legislation will be inapplicable as being ultra vires to that extent. If the conflict is
in an area of concurrent or overlapping jurisdictions, the provincial legislation will remain intra
vires but be inoperative. To the extent that there is operational conflict, there is no room for an
incidental or ancillary effect of provincial legislation. If, on the other hand, there is no
operational conflict, then both laws continue to operate and both continue to have effect to the
extent that operational conflict does not arise. Short of operational conflict, provincial law may
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validly have an effect on bankruptcy. A clear operational conflict existed here in that ss. 133(1)
and (3) in their operation together entailed a reordering or subverting of the federal order of
priorities under the Bankruptcy Act. Such an intrusion into an exclusive federal sphere
necessarily goes far beyond an incidental and ancillary effect.
Since as outlined s. 133 has no application in the event of bankruptcy, a number of threshold
factual questions need not be addressed.
Per Sopinka, Cory, Iacobucci and Major JJ. (dissenting): Sections 133(1) and (3) of The
Workers' Compensation Act, 1979, are severable and should be considered separately. Both are
valid even where the contractor is or becomes bankrupt.
The doctrine of paramountcy, which arises where there is clear operational conflict between
valid federal and provincial legislation, requires that the provincial legislation be declared
inoperational to the extent of the conflict. Conflict for purposes of paramountcy analysis is
found when compliance with the enactment of one level of government entails defiance with
that of the other. Courts in applying the paramountcy doctrine should be restrained and look for
co-existence rather than conflict.
A review of the legislative history and purpose of workers' compensation statutes did not
give any indication that s. 133 was enacted for the purpose of improving the ranking of the
Board in a bankruptcy.
The quartet of cases dealing with the paramountcy of the Bankruptcy Act over provincial
enactments which directly interfered with the scheme of priorities established by s. 136 of the
Act (Deputy Minister of Revenue v. Rainville, 1979 CanLII 2 (SCC), [1980] 1 S.C.R. 35;
Deloitte Haskins and Sells Ltd. v. Workers' Compensation Board, 1985 CanLII 82 (SCC),
[1985] 1 S.C.R. 785; Federal Business Development Bank v. Quebec (Commission de la santé
et de la sécurité du travail), 1988 CanLII 105 (SCC), [1988] 1 S.C.R. 1061; British Columbia v.
Henfrey Samson Belair Ltd., 1989 CanLII 43 (SCC), [1989] 2 S.C.R. 24) should be given a
narrow interpretation. The quartet stands for the position that only those provincial laws which
directly improve the priority of a claim upon the actual property of the bankrupt over that
accorded by the Bankruptcy Act are inoperative. The broader approach, which would find a
province to be improperly attempting to alter the priorities of distribution any time provincial
law affected the final result of a bankruptcy, would produce unacceptable results because it
risks nullifying the broad array of provincial legislation underpinning the Bankruptcy Act.
Provincial law plays a critical role in defining both the number and type of participants in
the bankruptcy process and the size of the bankrupt's estate. A bankruptcy priority is a category
and its precise content can and does vary to some extent from one province to the next. Because
the federal legislation already contemplates that provincial law will impact upon the bankruptcy
process, the respondents must do more than simply show that s. 133 has an effect on a
particular bankruptcy. They must demonstrate that s. 133 actually reorders the federally
established priority scheme with regard to the property of the bankrupt by directly creating
interests in that property.
Section 133(1) has nothing to do with the property of the bankrupt. It creates a strict in
personam obligation from the principal owing to the Board. The property of the principal is in
no way subject to the Bankruptcy Act. The bankrupt is not even involved. The provision simply
creates a third-party guarantee by the principal that the contractor will pay its debts to the
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board. Section 133(1) only alters the Board's recovery by permitting it to recover from a nonbankrupt third-party. No direct conflict within the meaning of the quartet or of paramountcy
doctrine more generally exists between s. 133(1) and the Bankruptcy Act. Nothing in the
Bankruptcy Act precludes any creditor, even if specifically mentioned in s. 136, from pursuing
its remedies against a third-party as well as or instead of proving a claim in bankruptcy.
Section 133(1) does not involve property that is related to or part of the estate of the bankrupt
and it is consequently not in operational conflict with the bankruptcy scheme. Section 136
encompasses a claim against the property of the bankrupt. The Board claim under s. 133(1)
targets a solvent principal. The two provisions are co-extensive and complementary, not
mutually exclusive.
Section 133(3) engages a more direct interference with the bankruptcy scheme than subs. (1)
because, since it is the actual property of the bankrupt that is involved in the restitutionary
claim launched by the principal, it constitutes the only linkage between the property of the
principal and the estate of the bankrupt contractor.
Section 133(3) is merely declaratory of two different remedies existing at equity, set-off and
indemnification. Set-off is the more intrusive of the two since it permits the principal to stand
first in the priority scheme by taking away the property of the bankrupt before it enters the
estate. A claim for indemnification would have only an ancillary effect on the bankrupt's estate
since it only permits the principal to join the ranks of the unsecured creditors. Neither remedy is
invalid as s. 97(3) of the Bankruptcy Act, which provides that the law of set-off is to persist in
bankruptcy, reconciles the priority scheme of the Act with the common law of set-off (and
implicity, of indemnification), and the claims embodied in s. 133(3) are merely reflective of
those common law causes of action. Absent s. 133(3), such a claim would exist according to the
law of restitution or the law of contract. In terms of restitution, it is settled that a person may
claim for recoupment or reimbursement of monies expended by that person under compulsion
of law if the effect of such a payment is to discharge the liability of another.
Set-off, independent of s. 133(3), also arises from the contractual relationship. The contracts
oblige the contractor to "comply with all laws" and indemnify the principal from any expense
arising from the "negligent performance, purported performance or non-performance of the
contract" by the contractors.
The fact that the property of the bankrupt has been assigned to the Bank and, thus, that the
debt is no longer technically owed to Metal Fab but to the Bank of Montreal, does not militate
against a finding that the law of set-off applies. Equitable set-off (unlike legal set-off) can
operate within the context of an assignment. The only pre-requisite to set-off against the
assignee is that the claim against the assignee is to arise out of the same contract or series of
events which gave rise to the original claim or be closely connected with that contract or series
of events.
Although s. 133 renders the principal and the contractor jointly and severally liable to the
Board, as between the principal and contractor, the primary liability lies with the contractor
and, consequently, the solicitation of contribution for payments made on behalf of that
contractor by the principal is consonant with commercial fairness.
Section 133(1) is still fully applicable in cases where there is either no indebtedness between
the principal and the contractor or insufficient indebtedness to cover the full liability involved.
To this end, not only does s. 133(1) operate in isolation of the bankruptcy, it also operates
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independently from s. 133(3). Subsection (1) is the key feature of s. 133 as a whole. It aims at
preserving the integrity of the Injury Fund. Section 133(3) is clearly secondary in this regard
and s. 133(1) accordingly was not intended to operate solely in conjunction with s. 133(3).
While s. 133(3) and the equitable rights it codifies might not be able to operate independently
from s. 133(1), s. 133(1) can operate independently from s. 133(3).
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The judgment of Lamer C.J. and La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ.
was delivered by
1 GONTHIER J. -- I have had the benefit of the reasons of my colleague Justice Iacobucci. I
respectfully disagree with his conclusion that s. 133 of The Workers' Compensation Act, 1979,
S.S. 1979, c. W-17.1, is applicable in bankruptcy, and that provincial legislation can, through
the operation of set-off in this manner, effectively reorder the priorities otherwise provided in
the Bankruptcy Act, R.S.C., 1985, c. B-3.
2 In my opinion, the combined effect of the deemed debt in s. 133(1) and set-off against
property of the bankrupt in s. 133(3) is to secure the Workers' Compensation Board's (the
Board) claim against the estate of the bankrupt. When ss. 133(1) and (3) operate in tandem as
intended by the Legislature, the effect is that the Board's claim is satisfied with property of the
bankrupt in the form of the monies withheld by the principal. The principal becomes nothing
more than a conduit for transferring to the Board monies which form property of the bankrupt's
estate. The end result is that the bankrupt's estate is diminished to the extent of the contractor's
liability to the Board, and the Board is correspondingly enriched by an identical amount,
thereby recovering its claim in full. On the other hand, the principal's estate or patrimony
remains entirely unaffected. The Board's claim is thus secured against the bankrupt's estate,
mediated through the legally compelled agency of the principal. In this way, the Board recovers
against the estate ahead of the priority mandated by Parliament in s. 136(1)(h) of the
Bankruptcy Act, creating an operational conflict.
3 Recourse to s. 97(3) of the Bankruptcy Act, which incorporates by reference the provincial
law of set-off, does not provide much assistance to the Board in this case. It is true that set-off
itself may give rise to a reordering of priorities in bankruptcy in the limited sense that the party
claiming set-off will secure his or her claim against the estate rather than recover under the
priority otherwise provided by the Bankruptcy Act. This much is acknowledged by Parliament
in enacting s. 97(3). However, the real question is the extent to which Parliament has deferred
to the relevant provincial law. Here, Parliament has deferred to the extent of allowing the party
claiming set-off to recover exceptionally ahead of his priority. But Parliament has not deferred
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to the extent of allowing third parties the same benefit as a result of the operation of provincial
legislation. Set-off, in other words, is simply a defence to the payment of a debt, not a basis for
validating statutory security devices which have the effect of securing the claims of third parties
against the estate ahead of the priority stipulated by Parliament. The question is thus not
whether the province has created a proprietary interest, but rather, it is whether that interest can
have the effect of defeating the scheme of distribution under the Bankruptcy Act. Here, s. 133
not only gives a priority to the principal claiming set-off, which is permissible under s. 97(3), it
also has the effect of securing the Board's claim against the estate, which most assuredly is
impermissible. As a result, if s. 133 were applicable in bankruptcy, it would enter into conflict
with the order of priorities required by the Bankruptcy Act. Consistent with the presumption of
constitutionality, it is my opinion that s. 133 should be read down to the extent of the conflict;
that is, s. 133 is inapplicable in bankruptcy. I would therefore dismiss the appeal with costs
throughout.
I. Background Facts, Relevant Legislation and the Courts Below
4 Since my colleague Iacobucci J. has helpfully summarized the relevant factual and
legislative background together with the judgments of the courts below, I need not repeat that
discussion. However, for reasons that will become apparent, it is important to reproduce the
impugned provision, s. 133 of the Saskatchewan Workers' Compensation Act, 1979, in its
entirety:
133.__(1) Where a person, whether carrying on an industry included under this Act or not, in
this section referred to as the principal, contracts with any other person, in this section referred
to as the contractor, for the execution by or under the contractor of the whole or any part of any
work for the principal, it is the duty of the principal to ensure that any sum that the contractor or
any subcontractor is liable to contribute to the fund is paid and, where the principal fails to do
so and the sum is not paid, he is personally liable to pay that sum to the board.
(2) The board shall have the same powers and be entitled to the same remedies for enforcing
payment under subsection (1) that it possesses in respect of an assessment under this Act.
(3) Where the principal is liable to make payment to the board under subsection (1), he is
entitled to be indemnified by any person who should have made the payment and is entitled to
withhold, out of any indebtedness due to that person, a sufficient amount in respect of that
indemnity.
(4) All questions as to the right to and the amount of such indemnity shall be determined by
the board.
II. Issues on Appeal
5 The constitutional questions raised by this appeal were stated by the Chief Justice on
September 14, 1994 as follows:
1 Where a contractor as referred to in s. 133 of The Workers' Compensation Act, 1979, S.S.
1979, c. W-17.1, is in bankruptcy and but for the bankruptcy, the principal as referred to in
s. 133 would be liable to pay the assessment due by the contractor under the Act, is s. 133 of the
said Act inoperative or inapplicable in whole or in part, by reason of being in conflict with the
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Bankruptcy Act, R.S.C., 1985, c. B-3, and in particular ss. 17(1), 67, 95, 136(1)(h), 148, 158(a)
and 198(a) thereof?
2

Was s. 133 of the said Act inoperative or inapplicable in the circumstances of this case?

6 I agree with my colleague Iacobucci J. that the parties before this Court focused their
arguments on the alleged conflict between s. 133 of the Saskatchewan Workers' Compensation
Act, 1979, and s. 136(1)(h) of the Bankruptcy Act. Certainly, that is the gravamen of this appeal.
However, I respectfully disagree with Iacobucci J.'s restatement of the issues in the
constitutional questions posed by the Chief Justice. Iacobucci J.'s reasons adopt the appellant's
reformulation of the issues and examine the constitutional validity of ss. 133(1) and (3)
separately. As will become apparent, in my view this manner of proceeding obscures the
response to the constitutional questions. The question is not whether these provisions are
independently valid, but rather, it is whether when combined they have the effect of reordering
priorities in bankruptcy. When s. 133(1) is read together with s. 133(3), it is clear that the
combined effect of the statutory deemed debt and the right to set-off against property of the
bankrupt is to secure the Board's claim against the bankrupt's estate. In so doing, s. 133 read as
a whole conflicts with Parliament's intention to accord the Board's claim the priority established
in s. 136(1)(h) of the Bankruptcy Act.
III. Analysis
A. The Purposes of Federal Bankruptcy Legislation
7 At the outset, it is useful to remember that our bankruptcy system serves two distinct goals.
The first is to ensure the equitable distribution of a bankrupt debtor's assets among the estate's
creditors inter se. As one commentator has noted (Aleck Dadson, "Comment" (1986), 64
Can. Bar Rev. 755, at p. 755):
Bankruptcy serves this goal by replacing a regime of individual action with a regime of
collective action. While the pre-bankruptcy regime of individual action allows creditors to
pursue their separate and competing claims to the debtor's assets, bankruptcy's regime of
collective action sorts out those diverse claims and deals with the debtor's assets in a way which
brings benefits to creditors as a group (reduced costs, increased recovery)....
The collectivization of insolvency proceedings can only be achieved by denying to creditors
the use of pre-bankruptcy remedies.
See also Peter W. Hogg, Constitutional Law of Canada (3rd ed. 1992), vol. 1, at p. 25-3. The
second goal of the bankruptcy system is the financial rehabilitation of insolvent individuals
(Dadson, supra, at p. 755). This goal is furthered through the opportunity for an insolvent
individual's discharge from outstanding debts.
8 It has long been accepted that the first goal of ensuring an equitable distribution of a
debtor's assets is to be pursued in accordance with the federal system of bankruptcy priorities.
In the seminal case of Royal Bank of Canada v. Larue, 1928 CanLII 514 (UK JCPC), [1928]
A.C. 187, affirming 1926 CanLII 49 (SCC), [1926] S.C.R. 218, Viscount Cave L.C. confirmed
that the exclusive federal power over bankruptcy and insolvency in s. 91(21) of the Constitution
Act, 1867 enables Parliament to provide for the ranking of creditors in bankruptcy. He observed
at p. 197:

https://www.canlii.org/en/ca/scc/doc/1995/1995canlii69/1995canlii69.html?autocomplete... 12/10/2018

CanLII - 1995 CanLII 69 (SCC)

Page 14 of 63

In Attorney-General of Ontario v. Attorney-General for Canada, [1894] A.C. 189, 200, Lord
Herschell observed that a system of bankruptcy legislation might frequently require various
ancillary provisions for the purpose of preventing the scheme of the Act from being defeated,
and added: "It may be necessary for this purpose to deal with the effect of executions and other
matters which would otherwise be within the legislative competence of the Provincial
Legislature. Their Lordships do not doubt that it would be open to the Dominion Parliament to
deal with such matters as part of a bankruptcy law, and the Provincial Legislature would
doubtless be then precluded from interfering with this legislation inasmuch as such interference
would affect the bankruptcy law of the Dominion Parliament." Taking these observations as
affording assistance in the construction of s. 91, head 21, of the Act of 1867, their Lordships are
of the opinion that the exclusive authority thereby given to the Dominion Parliament to deal
with all matters arising within the domain of bankruptcy and insolvency enables that Parliament
to determine by legislation the relative priorities of creditors under a bankruptcy or an
authorized assignment. [Emphasis added.]
9 The power to determine the priorities of distribution of the bankrupt's assets thus
confirmed, Parliament has created an equitable distribution wherein the general rule is that
creditors are to rank equally, with claims provable in bankruptcy being paid rateably
(Bankruptcy Act, s. 141). The rule of creditor equality is subject to 10 classes of debt which are
accorded priority in a stated order, the so-called list of "preferred" creditors (s. 136). Included in
these classes of exceptions is "all indebtedness of the bankrupt under any Workmen's
Compensation Act" in s. 136(1)(h), ranked eighth in the list. Lastly, the entire scheme of
distribution is "[s]ubject to the rights of secured creditors" (s. 136) which, as Professor Hogg
has noted, "enables secured creditors to realize their security as if there were no
bankruptcy" (Hogg, supra, at p. 25-9).
B. The "Quartet" of Supreme Court Bankruptcy Decisions
10 In recent years, the constitutional relationship between the scheme of distribution under
the Bankruptcy Act and various branches of provincial law governing property has received
heightened scrutiny in the so-called "quartet" of decisions of this Court. Since my interpretation
of the quartet differs from Iacobucci J.'s, I hope that I will be forgiven for re-canvassing that
familiar terrain in order to explain the basis of my position.
(i)Overview of the Quartet
11 First, in Deputy Minister of Revenue v. Rainville, 1979 CanLII 2 (SCC), [1980]
1 S.C.R. 35 (hereinafter Re Bourgault), the trustee in bankruptcy sought to cancel a privilege
registered by the Quebec Deputy Minister of Revenue on the bankrupt's immovable property
under the provincial Retail Sales Tax Act, R.S.Q. 1964, c. 71. The Quebec Deputy Minister of
Revenue argued that the province was a "secured creditor" under s. 2 of the Bankruptcy Act,
R.S.C. 1970, c. B-3, since the Quebec Retail Sales Tax Act provided that sums due to the
Crown under the Act were "a privileged debt ranking immediately after law costs".
12 Writing for the majority, Pigeon J. rejected the priority claimed by the province. In so
doing, he offered the following remarks on the interpretation of s. 107(1)(j) of the Bankruptcy
Act (now s. 136(1)(j)) (at p. 44):
Accordingly, I find that the case turns upon the interpretation of para. 107(1)(j).... It is
abundantly clear that this was intended to put on an equal footing all claims by Her Majesty in
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right of Canada or of a province except in cases where it was provided otherwise, namely,
para. (c), the levy, and para. (h), workmen's compensation or unemployment insurance
assessments and withholdings for income tax. Paragraph (j) ends with the following words,
"notwithstanding any statutory preference to the contrary". The purpose of this part of the
provision is obvious. Parliament intended to put all debts to a government on an equal footing;
it therefore cannot have intended to allow provincial statutes to confer any higher priority. In
my opinion, this is precisely what is being contended for when it is argued that, because the
Quebec statute creates a privilege on immovable property effective from the date of
registration, the Crown thereby becomes a "secured creditor" and thus escapes the effect of the
provision which gives it only a lower priority. [Emphasis in original.]
Pigeon J. later concluded at p. 46:
If the contention of the Deputy Minister of Revenue in the case at bar was upheld, it would
mean that the Quebec tax collector, provided his privilege was registered before the bankruptcy,
would obtain a special preference on the proceeds of the sale of the immovable property in
question, instead of having only the pari passu priority contemplated in the scheme of
distribution established by the Bankruptcy Act. In my opinion, such result would be contrary to
the intent of Parliament and no imperfection in drafting could justify it.
13 This Court confirmed and extended this approach to the relationship between the
Bankruptcy Act and provincial law in Deloitte Haskins and Sells Ltd. v. Workers' Compensation
Board, 1985 CanLII 82 (SCC), [1985] 1 S.C.R. 785. Section 78(4)(a) of the Alberta Workers'
Compensation Act, S.A. 1973, c. 87, provided that the provincial Workers' Compensation Board
retained a "charge upon the property or proceeds of property of the employer" for unpaid
assessments under the Act. The question before the Court was whether this provision rendered
the Board a secured creditor of the bankrupt employer for the purposes of the opening words of
s. 107(1) of the Bankruptcy Act which subjected the list of preferred claims "to the rights of
secured creditors", or whether the Board's claim was postponed to s. 107(1)(h) which expressly
addressed "all indebtedness of the bankrupt under any Workmen's Compensation Act".
14 A majority of the Court ruled that the Board was not a secured creditor and could only
recover under s. 107(1)(h) of the Bankruptcy Act. Speaking for the majority on this point,
Wilson J. cited approvingly (at pp. 804-5) the following remarks of Jones J.A. in Director of
Labour Standards of Nova Scotia and Workers' Compensation Board of Nova Scotia v. Trustee
in Bankruptcy (1981), 1981 CanLII 2659 (NS CA), 38 C.B.R. (N.S.) 253 (N.S.C.A.), at p. 260,
on the ratio of the Re Bourgault decision:
Mr. Justice Pigeon made it abundantly clear that priorities of provincial claims must be
determined in accordance with s. 107(1) of the Bankruptcy Act notwithstanding any statutory
preference to the contrary. Debts under the Workers' Compensation Act fall under s. 107(1)(h)
of the Act. Claims for wages are governed by s. 107(1)(d). With deference, it is not open to the
province to provide any higher or more extensive priority for wages in view of the express
provisions contained in that clause. It is clear from [Re Bourgault] that the provincial Crown
cannot claim as a secured creditor under the Bankruptcy Act, notwithstanding the form of the
provincial legislation, where the claim is governed by s. 107(1) of the Bankruptcy Act.
[Emphasis added.]
15

In the same vein, Wilson J. later added the following important comments at p. 806:
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With respect, the issue in Re Bourgault and Re Black Forest Restaurant Ltd. was not
whether a proprietary interest has been created under the relevant provincial legislation. It was
whether provincial legislation, even if it did create a proprietary interest, could defeat the
scheme of distribution under s. 107(1) [now s. 136(1)] of the Bankruptcy Act. These cases held
that it could not, that while the provincial legislation could validly secure debts on the property
of the debtor in a non-bankruptcy situation, once bankruptcy occurred s. 107(1) determined the
status and priority of the claims specifically dealt with in the section. It was not open to the
claimant in bankruptcy to say: By virtue of the applicable provincial legislation I am a secured
creditor within the meaning of the opening words of s. 107(1) of the Bankruptcy Act and
therefore the priority accorded my claim under the relevant paragraph of s. 107(1) does not
apply to me.... [This position] cannot be supported as a matter of statutory interpretation of
s. 107(1) since, if the section were to be read in this way, it would have the effect of permitting
the provinces to determine priorities on a bankruptcy, a matter within exclusive federal
jurisdiction.
16 Having concluded that the case was governed by Re Bourgault, the majority of the Court
considered the question of the appropriate response to the constitutional question: Was the
provincial legislation inapplicable or inoperative? Wilson J. (McIntyre J. and Lamer J. (as he
then was) concurring) noted that by virtue of the presumption of constitutionality, a province
should be presumed to be legislating within its competence rather than outside it. As a result,
she concluded that there was no conflict between s. 78(4) of The Workers' Compensation Act
and s. 107(1)(h) of the Bankruptcy Act since the former should be construed or read down as
simply having no application in the event of bankruptcy (p. 808). By contrast, Chouinard J.
(Dickson J. (as he then was) and Beetz J. concurring) agreed with the body of Wilson J.'s
reasons but ruled that s. 78(4) was inoperative in the event of bankruptcy since it conflicted
with s. 107(1)(h) of the Bankruptcy Act (pp. 788-89).
17 This Court's decision in Deloitte Haskins is thus "significant because it confirms that any
statutory lien conferred by a province on creditors listed in [s. 136] will nonetheless be
inoperative [or inapplicable] in bankruptcy proceedings" (Dadson, supra, at p. 758).
18 The third decision in the bankruptcy quartet is Federal Business Development Bank v.
Quebec (Commission de la santé et de la sécurité du travail), 1988 CanLII 105 (SCC), [1988]
1 S.C.R. 1061 (FBDB). Subject to certain restrictions, s. 49(2) of the Bankruptcy Act,
R.S.C. 1970, c. B-3 (now s. 69(2)), entitled a secured creditor to "realize or otherwise deal with
his security in the same manner as he would have been entitled to realize or deal with it if this
section had not been passed". The question before the Court was whether federal or provincial
law determined the order of priorities of distribution when a secured creditor availed himself of
s. 49(2) to liquidate his security outside of the bankruptcy proceedings. Interestingly, the
provincial security interest was a privilege registered on the debtor's immovable property by the
Commission de la santé et de la sécurité du travail under s. 110(1) of the Quebec Workmen's
Compensation Act, R.S.Q. 1977, c. A-3, which ranked its privilege as a claim "ranking
immediately after law costs without registration".
19 Speaking for the Court, Lamer J. noted at p. 1066 that this provincial legislation was in
direct conflict with the Bankruptcy Act:
If the provincial law rules prevail, respondent is a secured creditor and its debt ranks before
that of the trustee. If on the other hand the Bankruptcy Act has priority, the scheme of
distribution set out in s. 107 of the Act determines the priority ranking. According to the
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decision of this Court in Deloitte, supra, respondent would then lose the benefit of its privilege
and become merely a preferred creditor, since its claim is dealt with by s. 107(1)(h)....
20 After concluding that the immovable property remained "property of the bankrupt" within
the meaning of s. 47 (now s. 67) of the Bankruptcy Act notwithstanding its seizure by the
bankrupt's trustee and mandatary (p. 1068), Lamer J. stated at p. 1069:
The issue then is to determine what legislation, provincial or federal, applies here. A
problem of the same type came before this Court in Re Bourgault and Deloitte, supra. In Re
Bourgault, this Court held that in a bankruptcy matter s. 107(1)(j) of the Bankruptcy Act
determines the priority of any claim covered by that provision. A provincial statute cannot
override the scheme of distribution set out in s. 107 of the Act. To borrow the words of
Pigeon J. (at p. 44), "Parliament intended to put all debts to a government on an equal footing; it
therefore cannot have intended to allow provincial statutes to confer any higher priority".
Similarly, the majority of the Court in Deloitte held that a creditor who holds a privilege under
a provincial statute cannot claim the status of a secured creditor within the meaning of the
Bankruptcy Act so as to avoid the order of distribution of s. 107 of the Act. In the event of
bankruptcy, priorities are exclusively a matter for federal jurisdiction. [Emphasis added.]
21 It is important to stress that the respondent in FBDB sought to distinguish the Court's
earlier decisions of Re Bourgault and Deloitte Haskins. Lamer J. stated the respondent's
argument thus (at p. 1070):
... respondent is arguing that, as the hypothecated property was liquidated outside the
bankruptcy proceeding, without involvement by the trustee in bankruptcy, the solution must be
sought not in federal but in Quebec law. Respondent added that, as the trustee chose to realize
his security himself outside the bankruptcy, he must bear the consequences of that choice and
accept the order of collocation determined by provincial statutes.
But the Court rejected this attempt to circumvent the order of priorities required by the
Bankruptcy Act. Lamer J. ruled at p. 1071:
... I feel that the decisions in Re Bourgault and Deloitte are conclusive as to the fate of the
appeal. These cases stand for the following proposition: in a bankruptcy matter, it is the
Bankruptcy Act which must be applied. If a bankruptcy occurs, the order of priority is
determined by the ranking in s. 107 of the Act, and any debt mentioned in that provision must
therefore be given the specified priority. [Emphasis added.]
22 As a result, Lamer J. classified the respondent as a preferred creditor in s. 107(1)(h) of the
Bankruptcy Act. He accepted, at p. 1072, that this result might encourage secured creditors "to
bring about the bankruptcy of their debtor in order to improve their title". Nevertheless, he was
mindful that "this solution has obvious advantages". As he explained at p. 1072:
As soon as the bankruptcy occurs the Bankruptcy Act will be applied: the mere fact that a
creditor is mentioned in s. 107 of the Act suffices for such creditor to be ranked as a preferred
creditor and in the position indicated in that provision. As provincial statutes cannot affect the
priorities created by the federal statute, consistency in the order of priority in bankruptcy
situations is ensured from one province to another. [Emphasis added.]
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23 Finally, in British Columbia v. Henfrey Samson Belair Ltd., 1989 CanLII 43 (SCC),
[1989] 2 S.C.R. 24, at issue was whether the deemed statutory trust created by s. 18 of the
British Columbia Social Service Tax Act, R.S.B.C. 1979, c. 388, in favour of the province for
provincial sales tax collected was a valid trust within the meaning of s. 47(a) (now s. 67(a)) of
the Bankruptcy Act. Section 47(a) exempted "property held by the bankrupt in trust for any
other person" from "[t]he property of a bankrupt divisible among his creditors". A majority of
the Court ruled that this deemed statutory trust was not a valid trust. Instead, the province's
claim for the monies collected under the purported trust was really a Crown preferred claim
under s. 107(1)(j) of the Bankruptcy Act, which covered "claims of the Crown ... in right of
Canada or of any province".
24 Speaking for the majority, McLachlin J. noted at p. 30 that the impugned deemed
statutory trust lacked the essential attributes of a trust under general principles of trust law,
namely the possibility of being identified and traced. She stated at p. 33:
To interpret s. 47(a) as applying not only to trusts as defined by the general law, but to
statutory trusts created by the provinces lacking the common law attributes of trusts, would be
to permit the provinces to create their own priorities under the Bankruptcy Act and to invite a
differential scheme of distribution on bankruptcy from province to province.
25 Significantly, McLachlin J. also stated, at pp. 33-34, the Court's preference for an
interpretation of s. 47(a) consistent with "the clear intention of Parliament, in enacting the
Bankruptcy Act, of setting up a clear and orderly scheme for the distribution of the bankrupt's
assets".
26 Moving to the nature of the legal interests created by s. 18 of the Social Service Tax Act,
McLachlin J. noted at p. 34 that at the moment of collection the "trust property is identifiable
and the trust meets the requirements for a trust under the principles of trust law". However, she
was cautious to note that the trust monies are soon mingled with other money in the hands of
the merchant and converted to other property, and as a result they could not be traced. She
observed at p. 34:
... as the presence of the deeming provision tacitly acknowledges, the reality is that after
conversion the statutory trust bears little resemblance to a true trust. There is no property which
can be regarded as being impressed with a trust. Because of this, s. 18(2) goes on to provide
that the unpaid tax forms a lien and charge on the entire assets of the collector, an interest in the
nature of a secured debt. [Emphasis added.]
McLachlin J. was thus at pains to stress that the reality of the property interest created by the
province ought to govern over the form, and as a result the province's claim necessarily failed.
27 McLachlin J. also addressed the province's contention that it remained sovereign over the
definition of what constitutes a trust. She made the following important observations at p. 35:
The province ... argues that it is open to it to define "trust" however it pleases, property and
civil rights being matters within provincial competence. The short answer to this submission is
that the definition of "trust" which is operative for purposes of exemption under the Bankruptcy
Act must be that of the federal Parliament, not the provincial legislatures. The provinces may
define "trust" as they choose for matters within their own legislative competence, but they
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cannot dictate to Parliament how it should be defined for purposes of the Bankruptcy Act:
Deloitte Haskins and Sells Ltd. v. Workers' Compensation Board. [Emphasis added.]
28 As a result, McLachlin J. ruled that the provincial legislation was inapplicable in
bankruptcy and that the province's claim was governed by s. 107(1)(j) of the Bankruptcy Act.
(ii) The Principles and Philosophy Embodied in the Quartet
29 What principles should be distilled from the quartet? The intervener Attorney General for
Saskatchewan suggested that there are two possible interpretations of these decisions: what it
called a broader "bottom line" approach which posits that "any time provincial law affects the
final result of a bankruptcy, the province is improperly attempting to alter the priorities of
distribution"; and a narrower "jump the queue" approach to the effect that "the province cannot
attempt to alter the position of a person within the scheme of distribution created by Parliament,
vis à vis the other creditors who are claiming from the bankrupt's estate".
30 My colleague Iacobucci J. properly rejects the broader "bottom line" approach since, as he
indicates, such an approach "risks nullifying the broad array of provincial legislation
underpinning the Bankruptcy Act" (para. 142). It is trite to observe that the Bankruptcy Act is
contingent on the provincial law of property for its operation. The Act is superimposed on those
provincial schemes when a debtor declares bankruptcy. As a result, provincial law necessarily
affects the "bottom line", but this is contemplated by the Bankruptcy Act itself. Indeed, it is no
exaggeration to say that there is no "bottom line" without provincial law. The "bottom line"
approach is therefore not the appropriate characterization of the quartet.
31 However, even rejecting the simplistic "bottom line" approach, I do not agree that the
quartet stands for the sole proposition that the provinces cannot "jump the queue". In my
opinion, the quartet embodies a consistent and general philosophy as to the purposes of the
federal system of bankruptcy and its relation to provincial property arrangements. That
philosophy cannot be captured in the pithy but limited proposition that the provinces cannot
"jump the queue".
32 The quartet is better stated, in my view, as standing for a number of related propositions
which are themselves part of a consistent philosophy. In their lucid and thorough study of the
quartet, "The Conflict Between Canadian Provincial Personal Property Security Acts and the
Federal Bankruptcy Act: The War is Over" (1992), 71 Can. Bar Rev. 77, at pp. 78-79, Andrew
J. Roman and M. Jasmine Sweatman state that the quartet stands for the following four
propositions:
(1)provinces cannot create priorities between creditors or change the scheme of distribution
on bankruptcy under s. 136(1) of the Bankruptcy Act;
(2)while provincial legislation may validly affect priorities in a non-bankruptcy situation,
once bankruptcy has occurred section 136(1) of the Bankruptcy Act determines the status and
priority of the claims specifically dealt with in that section;
(3)if the provinces could create their own priorities or affect priorities under the Bankruptcy
Act this would invite a different scheme of distribution on bankruptcy from province to
province, an unacceptable situation; and
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(4)the definition of terms such as "secured creditor", if defined under the Bankruptcy Act,
must be interpreted in bankruptcy cases as defined by the federal Parliament, not the provincial
legislatures. Provinces cannot affect how such terms are defined for purposes of the Bankruptcy
Act.
33 See also for concurrence with Roman and Sweatman's general conclusions drawn from
the quartet, Jacob S. Ziegel, "Personal Property Security and Bankruptcy: There is no War! -- A
Reply to Roman and Sweatman" (1993), 72 Can. Bar Rev. 44, at p. 45.
34 My colleague Iacobucci J. states at para. 141 that the quartet "stands for the position that
only those provincial laws which directly improve the priority of a claim upon the actual
property of the bankrupt over that accorded by the Bankruptcy Act are inoperative" (emphasis
added). This statement falls within Roman and Sweatman's proposition 1. However, as my
summary of those cases has hopefully indicated, the quartet is clearly not limited to provincial
"laws which directly improve the priority of a claim". To quote Roman and Sweatman, supra,
at p. 78:
... the reasoning in [the quartet] is not limited to trusts, nor to situations of colourable
legislation attempting to give an artificial preference to government. Rather, these rulings are
broad enough to encompass any potential area of conflict between provincial power to legislate
in the area of property and civil rights, and exclusive federal jurisdiction over bankruptcy and
insolvency.
In a similar vein these authors add at p. 81:
The Supreme Court of Canada's quartet of decisions, although dealing with provincial
statutory trusts which affected priorities in bankruptcy, has progressively and finally provided a
definite ruling on the relationship between priorities under the Bankruptcy Act and any other
provincial statute which directly or indirectly affects priorities. [Emphasis in original.]
Importantly, they conclude at p. 105:
The law, in our opinion, is settled by these four judgments of the Supreme Court of Canada.
In all four cases the issues were not whether the provinces could directly and blatantly attempt
to alter the scheme of interests of secured and other creditors under what is now section 136(1)
of the Bankruptcy Act. Rather, the issue was whether a province could indirectly influence
priorities under the Bankruptcy Act. Even in this weaker version of influence, the Supreme
Court of Canada has held that the provinces could not.
And in so concluding, they are also quick to caution at p. 106:
It is also incorrect to state that in all four cases the provinces attempted to redistribute or
change priorities by explicitly elevating one of the lower ranked claims to a higher rank. As
seen from an examination of the dissenting judgments in Deloitte Haskins and Henfrey, the
provinces were not attempting specifically to target the bankruptcy situation but, rather, to
create a general priority.
35 As a result, the "jump the queue" or "directly improve bankruptcy priorities" approach
captures only part of the reasoning of the quartet. As Roman and Sweatman noted, in the
Deloitte Haskins and Henfrey Samson cases, for example, the provinces were not directly or
intentionally attempting to influence bankruptcy priorities. Rather, the provinces enacted laws
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of general application which sought to create a general priority not necessarily targeted to
bankruptcy, but which had the effect of altering bankruptcy priorities. This Court nevertheless
ruled that such provincial laws were inapplicable in the event of bankruptcy.
36 I underline that the "effect" which Roman and Sweatman speak of is the effect on
bankruptcy priorities (Roman and Sweatman, supra, at pp. 81-105). Consequently, clear
conflict, that is an inconsistent or mutually exclusive result, which in this case entails a
reordering of federal priorities, is necessary in order to declare a provincial law to be
inapplicable in bankruptcy.
37 I also think it is important to emphasize the importance of Roman and Sweatman's
proposition 3. While I agree with my colleague Iacobucci J. that complete standardization of the
distribution of property in bankruptcies is not possible across Canada having regard to the
diversity of provincial laws relating to property and civil rights, yet the value of a national
bankruptcy system is confirmed by the placing of bankruptcy under exclusive federal
jurisdiction. As Professor Hogg has explained (supra, at pp. 25-1 and 25-2):
... debtors may move from one province to another, and may have property and creditors in
more than one province. A national body of law is required to ensure that all of a debtor's
property is available to satisfy his debts, that all creditors are fairly treated, and that all are
bound by any arrangements for the settlement of the debtor's debts. Indeed, without these
assurances, lenders would be reluctant to extend credit to persons who could evade their
obligations simply by removing themselves or their assets across a provincial boundary.
Furthermore, as my overview of the quartet hopefully indicated, the goal of maintaining a
nationally homogeneous system of bankruptcy priorities has properly been a constant concern
of this Court. Were the situation otherwise, "Canada [would] have a balkanized bankruptcy
regime which [would] diminish the significance of the exclusivity of federal jurisdiction over
bankruptcy and insolvency.... Otherwise there could be a different scheme in every jurisdiction;
ten different bankruptcy regimes would make ordinary commercial affairs extremely complex,
unwieldy and costly, not only for Canadians but also for our international trading
partners" (Roman and Sweatman, supra, at pp. 80 and 104). This is a prospect which this Court
has been acutely mindful of in the past, and its vigilance has ensured the continuing vitality of
our nation's bankruptcy legislation. In my view, its past vigilance commends itself to the
present and, barring an amendment to s. 91(21) of the Constitution Act, 1867, also to the future.
38 In this regard, I agree with Iacobucci J., at para. 147, that a bankruptcy priority is a
category, and also that provincial law may result in the content of such categories being
different from province to province. However, provincial law does not and cannot define the
content of bankruptcy priorities or categories without limitation. Indeed, crucial limitation is
imposed by the order of priorities in the Bankruptcy Act itself. Thus, while individual provinces
can define and rank categories such as "secured creditor" and "trust" as they each have their
own purposes, those provincial laws which enter into conflict with the provisions of the
Bankruptcy Act are simply without application in bankruptcy. Such, indeed, was this Court's
unequivocal holding in Re Bourgault, Deloitte Haskins, and FBDB with respect to "secured
creditors" and in Henfrey Samson with respect to "trusts".
39 Finally, I would observe that while in agreement with the above four propositions as
embodying the reasoning of the quartet, in my view the list would be more complete with the
addition of a fifth and sixth, as follows:
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(5)in determining the relationship between provincial legislation and the Bankruptcy Act, the
form of the provincial interest created must not be allowed to triumph over its substance. The
provinces are not entitled to do indirectly what they are prohibited from doing directly;
(6)there need not be any provincial intention to intrude into the exclusive federal sphere of
bankruptcy and to conflict with the order of priorities of the Bankruptcy Act in order to render
the provincial law inapplicable. It is sufficient that the effect of provincial legislation is to do
so.
40 I would hope that these propositions need little if any explanation or defence. They are
clearly important principles at work in McLachlin J.'s reasons for the majority of the Court in
Henfrey Samson in concluding that while the province was clearly entitled to define "trust" as it
chose for the purposes of provincial law, the substance of the interest created was what was
really relevant for the purpose of applying the Bankruptcy Act. Furthermore, there was no
suggestion in that case that the province intended to subvert the scheme of distribution of the
Bankruptcy Act. Instead, it had simply enacted a valid law of general application pursuant to its
exclusive jurisdiction in relation to property and civil rights in the province, and was attempting
to give itself a general priority with respect to collected but unpaid sales tax revenues. The
Court ruled that the legislation was only inapplicable upon the occurrence of bankruptcy,
because it was then that, if it had been applicable, it would have had the effect of conflicting
with the scheme of distribution of the Bankruptcy Act.
41 What is more, these fifth and sixth propositions bear a close family resemblance to the
doctrine of colourability. In describing the colourability doctrine, Professor Hogg has observed
(supra, at p. 15-17):
The courts are, of course, concerned with the substance of the legislation to be characterized
and not merely its form. The "colourability" doctrine is invoked when a statute bears the formal
trappings of a matter within jurisdiction, but in reality is addressed to a matter outside
jurisdiction.
See also R. v. Morgentaler, 1993 CanLII 74 (SCC), [1993] 3 S.C.R. 463, at pp. 496-97, per
Sopinka J. for the Court. The concern raised by colourable legislation has also been phrased
thus: "it is a very familiar principle that you cannot do that indirectly which you are prohibited
from doing directly" (Madden v. Nelson and Fort Sheppard Railway Co., [1899] A.C. 626
(P.C.), at pp. 627-28; see also Laskin's Canadian Constitutional Law (5th ed. 1986), vol. 1, at
p. 310).
42 There are, however, two fundamental differences between the doctrine of colourability
and the above propositions 5 and 6. First, the doctrine of colourability is a concept which is
only applicable in assessing the threshold question of the validity of the impugned legislation,
which is to say, its pith and substance. The above propositions, by contrast, continue to apply
after having determined the validity of the impugned provincial law when assessing its
applicability in the exclusive federal sphere of bankruptcy (see Hogg, supra, at p. 15-25). In the
case at bar, it has been accepted that the provincial law is valid within its sphere; the question is
as to its applicability outside its sphere, when it intrudes into the exclusive federal sphere of
bankruptcy and conflicts with federal bankruptcy legislation.
43 In light of this distinction, it will be evident that none of the quartet cases were concerned
with colourable provincial legislation. There was no question as to the validity of the impugned
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legislation in any of the quartet. Those cases are devoid of any suggestion that the impugned
laws were anything other than provincial laws of general application, and thus validly enacted
laws under the provinces' exclusive jurisdiction in relation to property and civil rights. Instead,
those cases were only concerned with the applicability of provincial laws in bankruptcy, not
their validity.
44 This last observation is also an important additional reason why I respectfully believe that
it is inaccurate to interpret the quartet as only prohibiting legislation which "directly improves
the priority of a claim". Such a characterization suggests that the quartet was concerned with the
validity of the impugned laws. However, if the provinces had been attempting to improve the
priority of their claims in bankruptcy directly, presumably this Court would simply have
declared their laws to be ultra vires and invalid for being in relation to an exclusive federal
matter, and no question of applicability or operability would ever have arisen.
45 The second crucial distinction between the doctrine of colourability and the above
propositions 5 and 6 is that the doctrine of colourability often connotes a legislative intention to
intrude into an exclusive federal sphere (see Elizabeth Edinger, "Comment" (1985), 63 Can.
Bar Rev. 203, at pp. 206-11, and Albert S. Abel, "The Neglected Logic of 91 and 92" (1969),
19 U.T.L.J. 487, at p. 494). But even without such an intention, provincial legislation can quite
evidently have the effect of trespassing onto an exclusive federal domain, and would thus be
equally subject to an examination as to its applicability in the federal sphere. Were the situation
otherwise, our constitutional law would countenance the absurd situation that valid provincial
legislation of general application which entered into clear conflict with a valid federal law
promulgated in an exclusive federal sphere would be exempt from constitutional challenge. In
short, a legislative intention to intrude into an exclusive federal sphere is neither necessary nor
sufficient to scrutinize the applicability of provincial law. It is the fact of intrusion, and not the
intention to intrude, which is determinative for division of powers purposes.
46 As a result, the inquiry in the case at bar must be limited to assessing whether, if applied
in bankruptcy, the effect of s. 133 of the Saskatchewan Workers' Compensation Act, 1979,
would be to conflict with the scheme of distribution in the Bankruptcy Act. It is this question
which I now address.
C. Application of the Quartet to Section 133 of the Saskatchewan Workers' Compensation
Act, 1979
(i)The Nature of the Legal Interest Created by Section 133
47 As I indicated earlier, it is important to examine the operation of s. 133 as a whole in
order to address the issue raised in this appeal. This provision creates a curious scheme of
liability. Section 133(1) imposes a duty on a principal to ensure that its contractor pays into the
Workers' Compensation fund, and declares the principal absolutely liable for those payments in
the event of the contractor's default. Using the language of the Civil Law, one might say that the
principal (or owner) is under an obligation of diligence or means to ensure that the contractor
makes its payments, and in the event of the contractor's default the principal is under an
obligation of guarantee to the Board for those payments (see Paul-André Crépeau, L'intensité de
l'obligation juridique ou des obligations de diligence, de résultat et de garantie (1989), at
pp. 8-14). Section 133(3) then entitles the principal to withhold and indemnify itself from any
funds owing to the contractor if the principal is deemed liable for the contractor's debt to the
Board. In other words, it entitles a principal to set off against monies owing to the contractor
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the principal's claim for having paid the contractor's assessments. Finally, s. 133(4) empowers
the Board to determine all questions as to the right and amount of the principal's indemnity for
discharging the contractor's obligation.
48 In essence, under this scheme the principal is the surety or guarantor of the contractor's
obligation, with the right and extent of the principal's indemnification from the withheld funds
being determined by the provincial Workers' Compensation Board. It is abundantly clear that it
is the contractor's obligation which is primarily in issue, since s. 133(3) entitles the principal to
be indemnified "by any person who should have made the payment" (emphasis added).
49 Furthermore, when ss. 133(1) and (3) operate in tandem as intended by this legislation, the
principal's right to withhold and be indemnified from monies owing to the contractor in the
event that the principal is deemed responsible for the contractor's liability means that the
principal will ultimately not be responsible for that liability. Instead, the debt to the Board is
effectively discharged with property of the contractor when the principal exercises its right of
set-off. Differently put, when ss. 133(1) and (3) operate together, the principal is no worse off
after having acted as the contractor's surety. The principal's estate or, to use Civil Law
terminology, its patrimony remains entirely unaffected even after discharging its "personal"
liability to the Board. As a result of the principal's right of set-off against monies owing to the
contractor, it is the contractor's estate or patrimony which is diminished to the extent of the
assessments owing to the Board. The reality of this scheme, then, is that the contractor
discharges its own liability to the Board, mediated through the legally compelled agency of the
principal.
50 I would add that this is not a scheme of joint and several liability, since the principal and
the contractor are not joint co-debtors at the outset. Nor does the Board have an unfettered
choice as to which party to sue for recovery for outstanding fund payments, as it would if the
principal and contractor were jointly and severally liable for the assessments. (See, for the
accepted definitions of joint and several liability: Gerald H. L. Fridman, The Law of Torts in
Canada (1990), vol. 2, at pp. 350-51; Glanville L. Williams, Joint Torts and Contributory
Negligence (1951), at pp. 49-50; County of Parkland No. 31 v. Stetar, 1974 CanLII 198 (SCC),
[1975] 2 S.C.R. 884, at p. 899 (per Dickson J. as he then was).) Instead, upon default a personal
liability of the principal is created for the amount owed by the contractor. As a result, the
principal is compelled by statute to act as the surety for the contractor's obligation to the Board.
I therefore believe that it is more accurate to characterize this provision as creating a form of
involuntary, statutory suretyship. It is of course arguable that when the Board deems the
principal liable for the contractor's default, they are jointly and severally liable for the
assessment, even though the provision does not so specify expressly. But even this would only
be an incident of the statutory suretyship in s. 133.
51 It is also clear that while formally the contractor is potentially liable for two debts, namely
the debt to the Board for the unpaid assessment and the potential debt to the principal if the
principal pays the contractor's assessment, the reality is that these are one and the same as
against the contractor. The contractor cannot be liable for both cumulatively. There is thus an
inseparable nexus between the Board's claim against the contractor and the principal's potential
claim against the contractor. This point was well stated by Swinfen Eady L.J. in discussing the
nature of suretyship in Re Melton; Milk v. Towers, [1918] 1 Ch. 37, at pp. 47-48, followed in Re
Coughlin & Co. (1923), 1923 CanLII 383 (MB CA), 4 C.B.R. 294, at p. 300 (Man. C.A.):
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It may well be that technically there are two claims against the debtor in respect of the
transaction and two separate liabilities of the debtor arising out of the transaction. One of these
is the debtor's liability to the bank for the money that he owed. The other, which is a separate
liability arising out of the contract of guarantee, is the debtor's liability to indemnify the sureties
in respect of their liability to the principal creditor. Technically, they are two separate liabilities,
but in substance they are the same; and in respect of that liability there could not be a double
proof against the estate. [Emphasis added.]
52 As a result, in light of the wording of s. 133 creating a form of involuntary suretyship, I
would respectfully qualify Iacobucci J.'s characterization of this provision as imposing joint and
several liability on the principal and the contractor for the unpaid assessments (see paras. 129,
183, 184).
53 With these preliminary remarks on the structure of the scheme of liability in s. 133 in
mind, it is clear that when s. 133(1) operates in combination with s. 133(3), the effect is to
secure the claim of the Board against assets of the contractor. This is accomplished through the
combined operation of the statutory deemed debt imposed on the principal in the event of the
contractor's default and the right of the principal to withhold and be indemnified from monies
owing to the contractor. Thus, the combined effect of the deemed debt in s. 133(1) and set-off
in s. 133(3) secures the Board's claim against the contractor's assets.
54 Read in this way, s. 133 creates a straightforward security device. This device secures the
claim of the Board. When s. 133(1) operates in tandem with s. 133(3), the principal becomes
nothing more than a conduit for transferring to the Board monies which are otherwise owed to
the contractor. In other words, the principal essentially transfers an asset of the contractor (i.e.,
monies owing from the principal to the contractor) to the Board. This is because it is the
contractor's liability for unpaid assessments which is imposed on the principal, and the
contractor's monies which are withheld as security in order to be paid to the Board for the
contractor's default. While s. 133(1) speaks of the principal's personal liability in the event of
the contractor's default, the reality of the matter is that it is the contractor who is still liable,
since as a result of s. 133(3) monies owing to the contractor are used to satisfy the debt owing
to the Board. The contractor's patrimony is diminished to the extent of the liability to the Board
for the unpaid assessment, whereas the size of the principal's patrimony remains unaffected.
The net effect is thus that the contractor's liability is discharged out of its own property, and not
from any property of the principal. The exercise of set-off, triggered by the deemed debt, thus
has the effect of securing the Board's claim against the contractor's assets.
(ii) Does Section 133 Apply in Bankruptcy?
55 It is apparent that it is the set-off component of this device, s. 133(3), which effects a
security interest in property of the contractor. But the right to set-off is triggered -- and thus the
security interest created -- by the Board when it decides to create a deemed debt and impose
liability on the principal for the contractor's liability. This right is, of course, perfectly valid
outside of bankruptcy. The question is whether it continues to apply or operate in bankruptcy.
In order to answer this question, a few words about the operation of set-off in bankruptcy are in
order.
(a)The Operation of Set-Off in Bankruptcy
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56 In Lister v. Hooson, [1908] 1 K.B. 174 (C.A.), Fletcher Moulton L.J. stated what has
become one of the most accepted rationales for allowing set-off in bankruptcy (at p. 178):
The right of set-off in bankruptcy has been dealt with by various statutes, but takes its origin
from the fact that the jurisdiction in bankruptcy was from the first an equitable jurisdiction. The
successive statutory formulations of the consequence of this principle, embodied in the clauses
as to mutual credit, dealings, &c., have never altered this fundamental principle, and, speaking
for myself, I cannot see any ground why in the present instance the injustice should be
perpetrated of making a person who in the balance is not a debtor to the estate pay in full the
sum due to the estate and receive only a dividend on the sums due from the estate.
(See also Fredericton Co-operative Ltd. v. Smith (1921), 2 C.B.R. 154 (N.B.K.B.), at
pp. 157-58; Atlantic Acceptance Corp. v. Burns & Dutton Construction (1962) Ltd. (1970),
1970 CanLII 774 (AB CA), 14 D.L.R. (3d) 175 (Alta. C.A.), at p. 184; and, for a particularly
thorough and helpful discussion of the issues relating to set-off in bankruptcy and insolvency,
see Kelly R. Palmer, The Law of Set-Off in Canada (1993), at pp. 157-223.)
57 In the bankruptcy context, a right to set-off necessarily has the effect of securing the claim
of the party claiming set-off against assets of the bankrupt's estate. This was recently
recognized in unambiguous terms by Lord Hoffman in his speech for the unanimous House of
Lords in Stein v. Blake, [1995] 2 All E.R. 961. His Lordship stated at p. 964:
Bankruptcy set-off ... affects the substantive rights of the parties by enabling the bankrupt's
creditor to use his indebtedness to the bankrupt as a form of security. Instead of having to prove
with other creditors for the whole of his debt in the bankruptcy, he can set off pound for pound
what he owes the bankrupt and prove for or pay only the balance.
58 The security character of set-off is also borne out in several academic authorities. John
A. M. Judge and Margaret E. Grottenthaler note in their article "Legal and Equitable SetOffs" (1991), 70 Can. Bar Rev. 91, in discussing equitable set-off, which alone operates in the
context of an assignment (at p. 92):
The application of equitable set-off answers, in whole or in part, the plaintiff's claim. In this
sense it has a self-help remedial aspect. Because equitable set-off applies as against an assignee,
a security interest is effectively created in favour of the defendant which takes priority over the
claim of the assignee. [Emphasis added.]
They later add (at p. 117):
If successful on his equitable set-off, the defendant's claim will be paid in full, or at least to
the extent of the plaintiff's claim. Therefore, equitable set-off in effect gives an unsecured
defendant priority over all secured and unsecured creditors.
Similarly, Palmer notes (supra, at p. 204):
... by allowing set-off to operate in a bankruptcy, an otherwise unsecured creditor can obtain
a secured status and so can be paid the full value of the debt owed by the bankrupt before the
general distribution of the estate to unsecured creditors.
Palmer also observes that the operation of set-off has been described as creating a "quasi-lien"
against the cross-demand of the estate (Palmer, supra, at p. 206). The operation of set-off in
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bankruptcy can therefore be said to confer on the party claiming set-off a security interest or
"quasi-lien" against assets of the bankrupt's estate.
59 Indeed, as a result of creating a type of security interest in the estate, the operation of setoff in bankruptcy has been the subject of academic criticism: see Palmer, supra, at pp. 204-7;
Judge and Grottenthaler, supra, at p. 117; John C. McCoid, "Setoff: Why Bankruptcy
Priority?" (1989), 75 Va. L. Rev. 15, and for counterpoint, Philip T. Lacy, "Setoff and the
Principle of Creditor Equality" (1992), 43 S. Cal. L. Rev. 951. The central criticism has been
that while outside of bankruptcy set-off strikes a fair balance between two parties with mutual
obligations, in bankruptcy the material inquiry should be the rights of the estate's creditors inter
se. An inquiry which considers the rights of creditors inter se must necessarily consider a
broader range of interests than an inquiry limited to ensuring fairness between only two parties
(McCoid, supra, at p. 43). Thus, allowing set-off in bankruptcy has been considered as unfairly
limiting the class of relevant interests. The concern has also been voiced that allowing set-off in
bankruptcy (Judge and Grottenthaler, supra, at p. 117):
... is disruptive of a complex and sophisticated system developed for establishing priorities
amongst creditors of various types, particularly where registration of a secured interest is
required.
This second concern is thus to the effect that allowing set-off gives a claimant the benefit of
a security interest without imposing the important concomitant obligation of registering that
interest.
60 While this academic debate is undoubtedly interesting, the fact remains that our
Parliament has recognized in s. 97(3) of the Bankruptcy Act that the "law of set-off applies to all
claims made against the estate of the bankrupt". As a result, in the bankruptcy context, the law
of set-off allows a debtor of a bankrupt who is also a creditor of the bankrupt to refrain from
paying the full debt owing to the estate, since it may be that the estate will only fulfil a portion,
if that, of the bankrupt's debt. Consequently, in this limited sense the party claiming set-off has
Parliament's blessing for the "reordering" of his priority in bankruptcy by virtue of the operation
of the law of set-off.
61 But there is an inherent limit to this deference to the provincial law of set-off. While the
operation of set-off is permitted to allow for the party claiming set-off to recover from the estate
ahead of the stipulated order of his claim under the Bankruptcy Act, it most emphatically is not
permitted to allow for the operation of provincial legislation to reorder the priorities of third
parties against the estate -- and by "third parties" I do of course mean the priority of any person
other than the person who claims set-off against the estate. If provincial legislation were to have
this effect, on the consistent authority of the quartet it must be declared inapplicable in
bankruptcy.
62 Indeed, the existence of such an intrinsic constitutional limit to the application of
provincial law in relation to property and civil rights has also been found in the context of
defining secured creditors. The Bankruptcy Act defines "secured creditor" in s. 2, but defers to
provincial law for the purpose of creating secured claims. The quartet of cases in this Court
decided that the provinces are entitled to define secured creditors as they wish for their own
purposes, but in bankruptcy those definitions which have the effect of reordering the priorities
in the Bankruptcy Act are simply without application. In the same vein, the law of set-off is
permitted to operate, but only to the extent that provincial legislation purporting to create a set-
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off does not have the effect of reordering federal priorities with respect to the claims of third
parties against the estate. Federal deference to provincial law is thus necessarily limited by the
order of priorities in the Bankruptcy Act.
63 Differently put, to paraphrase Wilson J. in Deloitte Haskins, supra, at p. 806 (who in turn
was discussing the ratio of this Court's decision in Re Bourgault, supra), the question in the
case at bar is not whether a proprietary interest has been created under the relevant provincial
legislation by combining the instruments of deemed debt and set-off. It is whether the
provincial legislation, even if it has created a proprietary interest, can defeat the scheme of
distribution under s. 136 of the Bankruptcy Act. In the case at bar, it will defeat that scheme if it
secures against the estate the claims of third parties whom Parliament has given a lower priority
under s. 136.
64 The question in this appeal thus reduces to the following: does the operation of s. 133
have the effect of reordering federal priorities with respect to the claims of any third parties
against the estate?
(b)Does Section 133 Affect Bankruptcy Priorities?
65 Prior to bankruptcy, the security device created by s. 133(3) and triggered by s. 133(1) is,
of course, perfectly within the province's jurisdiction. However, if applicable in the event of
bankruptcy, it would enter into conflict with the scheme of distribution under the Bankruptcy
Act. Parliament has expressly indicated in s. 136(1)(h) that "all indebtedness of the bankrupt
under any Workmen's Compensation Act" is to rank eighth in the list of preferred claims, to be
distributed after the claims of secured creditors. By contrast, the combined effect of ss. 133(1)
and (3) of the Saskatchewan Workers' Compensation Act, 1979, is to secure the Board's claim
against the bankrupt's estate ahead of its priority under the Bankruptcy Act. The two laws in
their operation give rise to different and inconsistent orders of priority and are thereby in
conflict. They operate as contrary directives as to the way assets on bankruptcy are to be
distributed.
66 To explain how this result is effected, it is first important to remember that monies owing
to the contractor but withheld by the principal are debts due to the bankrupt. They are thus
unquestionably "property of the bankrupt" under the Bankruptcy Act, since s. 2 of the Act
defines "property" to include "obligations". The monies held back are simply accounts
receivable of the bankrupt (see, for example, Re Invitation Prêt-à-Porter Inc.; Miller v. Polbro
Realty Co. (1979), 31 C.B.R. (N.S.) 54, at p. 58 (Que. S.C.); L. W. Houlden and
C. H. Morawetz, Bankruptcy and Insolvency Law of Canada (3rd ed. 1993), vol. 1, at F§45;
Lewis Duncan and John D. Honsberger, Bankruptcy in Canada (3rd ed. 1961), at pp. 307-8).
67 Next, it is accepted that where the principal retains monies owing to the contractor, the
Board's decision to deem the principal liable for the contractor's assessment has the effect of
allowing the principal a right of set-off against the bankrupt estate. This right of set-off allows
the principal to realize on a security interest or "quasi-lien" against the estate. However, this
process of realization has the effect of securing the Board's claim against the estate. The estate
is diminished to the extent of the contractor's liability to the Board, and the Board is
correspondingly enriched by an identical amount. The principal's estate or patrimony remains
unaffected. The Board's claim has thus been secured against the bankrupt estate, mediated
through the legally compelled agency of the principal.
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68 Nor, incidentally, can this process be justified by reference to the law of set-off. While the
law of set-off incorporated by reference in s. 97(3) of the Bankruptcy Act would permit the
principal to secure its own claim against the estate, it does not permit the province to enact
legislation which confers the same benefit on a third party, in this case the Board, since such
legislation would have the effect of reordering priorities with respect to an entire class of
preferred claims. We have consistently held that the deference to provincial law in the
Bankruptcy Act does not extend to the reordering of claims against the estate. At that point,
provincial law simply ceases to apply for intruding into an exclusive federal sphere. Such, then,
must also be the fate of the impugned legislation in this appeal.
69 I therefore respectfully disagree with the conclusion of the Ontario Court of Appeal in
Ontario (Workers' Compensation Board) v. Evelyn Stevens Interiors Ltd. (Trustee of) (1993),
1993 CanLII 8505 (ON CA), 100 D.L.R. (4th) 742, in holding that ss. 9(3) and (4) of the
Ontario Workers' Compensation Act, R.S.O. 1980, c. 539 (equivalent to Saskatchewan's ss. 133
(1), (3) and (4)), are applicable in bankruptcy. The court reasoned (at pp. 748-49):
The principle is simple. The money owing under s. 9(3) is not property of the bankrupt and
never comes into the hands of the trustee. The board is not required to make a claim under
s. 136 of the Bankruptcy Act. The money comes to it under s. 9 of the Workers' Compensation
Act. It is the Bankruptcy Act itself and not the provincial legislation that recognizes rights of
set-off ....
A valid set-off, as defined under provincial law, would inevitably alter the priorities in a
bankruptcy but that is what the Bankruptcy Act itself contemplates....
The money in the case at bar has never (or should never have) come into the hands of the
trustee. It is money that has been (and should remain) in the hands of the principals to
compensate them for money that they are (or will be) bound to pay to the board.
70 The court thus concluded, first, that the principal paid the Board out of its own funds and
not from property of the bankrupt. But this is only true in a trivial sense. When the set-off is
effected, the estate is diminished to the extent of the indemnity and the principal's patrimony is
entirely unaffected. The principal's "personal" liability is thus converted by set-off to a mere
bookkeeping entry, and the debt satisfied by the estate. As a result, with respect, here the
Ontario Court of Appeal has chosen form over substance.
71 Second, the court appeared to attach considerable importance to the fact that the monies
owing should never have come into the "hands of the trustee". But with respect, the relevant
question was simply whether these monies were property of the bankrupt, and not whether they
were or should have been in the hands of the trustee. And since such monies are unquestionably
property of the bankrupt, the Board has in effect secured its claim against the estate.
72 Third, and perhaps most importantly, the Ontario Court of Appeal concluded that the
Bankruptcy Act itself recognizes set-off, and this will inevitably alter priorities in bankruptcy.
With respect, the Court of Appeal's statement is overly broad. As already indicated, it is true
that s. 97(3) allows the principal to secure his claim against the estate, whatever his priority
under s. 136. In this limited sense, a "valid set-off, as defined under provincial law, would
inevitably alter the priorities in a bankruptcy". Here, however, the effect is much broader, and
entails securing by legislation the claim of a third party against the estate, thereby
circumventing the order of priorities in the Bankruptcy Act.
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73 Differently put, in the bankruptcy context, the law of set-off simply allows a debtor of a
bankrupt who is also a creditor of the bankrupt to refrain from paying the full debt owing to the
estate, since it may be that the estate will only fulfil a portion, if that, of the bankrupt's debt.
Set-off is simply a defence to the payment of a debt, not a basis for validating statutory security
devices which have the effect of securing the claims of third parties against the estate. Indeed,
the defensive character of set-off is reflected in the wording of s. 97(3) which stipulates that setoff applies to "all claims made against the estate of the bankrupt and also to all actions
instituted by the trustee for the recovery of debts due to the bankrupt".
74 As a result, with the greatest respect, the reasoning of the Ontario Court of Appeal is
flawed for applying provincial legislation which has the effect of securing against the estate an
entire class of claims specifically given a lower priority by the Bankruptcy Act.
75 What is more, if the Ontario Court of Appeal's interpretation of s. 97(3) were correct, the
consequences would be far-reaching. The provinces would, in effect, be entitled to create
property interests which have the effect of subverting the federal scheme of distribution by
purporting to validate them as set-offs. Nor is there any reason in principle why the provinces
would be limited to rearranging federal priorities with respect to unpaid workers' compensation
assessments. Each and every province would be licensed to create similar security devices to
secure claims of their choosing, and thereby subvert entirely Parliament's chosen scheme of
distribution. This prospect was repudiated by this Court in each of the cases in the bankruptcy
quartet. The concerns voiced in those cases apply with equal force to this appeal. To rule
otherwise would be to invite a balkanization of the scheme of bankruptcy priorities across the
country and to tolerate the evisceration of Parliament's exclusive jurisdiction over bankruptcy
conferred by our Constitution. The provinces are not entitled to so proceed, and thereby do
indirectly what they are prohibited from doing directly. Our courts must therefore be vigilant to
scrutinize the substance of the interests created and not rest content with merely examining their
form.
76 I would add that apart from the security device created by the combined effect of ss. 133
(1) and (3), s. 133(4) also has the effect of intruding into the exclusive federal sphere of
bankruptcy. It will be recalled that s. 133(4) states that "[a]ll questions as to the right to and the
amount of such indemnity shall be determined by the board". If allowed to apply in bankruptcy,
this provision would have the effect of empowering a creditor of the estate (here the Board) to
determine unilaterally the extent of its claim against the estate. As a result, the Board would be
empowered to decide the size of the estate which is to remain available for the other secured,
preferred and ordinary creditors. A province cannot empower a creditor of a bankrupt to
determine the extent of a bankrupt's estate which is to be available for distribution. Thus, while
otherwise perfectly valid provincial law, s. 133(4) is also inapplicable in the event of
bankruptcy.
77 At this point, I should perhaps stress that nothing I have said detracts from a province's
authority to impose liability on a third party for a bankrupt's debt. What a province cannot do,
however, is create a statutory security device which has the effect of reordering the priorities of
distribution of the assets in the bankrupt's estate. In such a case, what is otherwise valid
provincial legislation is simply without application upon the occurrence of bankruptcy. To
repeat, it is the combined effect of the statutory deemed debt and the right to withhold (and then
set off against) property of the bankrupt which secures the Board's claim against property of the
bankrupt. It is for this reason that examining the constitutional validity of s. 133(1) separately
from s. 133(3) fundamentally obscures the nature of the legal interest created. Such an approach
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misses that this is nothing but a straightforward security device triggered by the province for
securing the Board's claim against the estate, in exactly the same way that breaking a contract
of pledge into debt and bailment and examining the validity of these legal interests separately
would obscure the essential character of pledge as a security device.
78 It is therefore my conclusion that s. 133 is inapplicable in bankruptcy for intruding into an
exclusive federal sphere.
79 In the foregoing, I have proceeded on the basis that s. 133(1) operates in tandem with
s. 133(3), that is, that the principal has monies owing to the contractor which it can use as a
basis for set-off when the Board deems it liable for the contractor's assessment. Where a
principal has such monies owing, it was clearly the Legislature's intention that such a right to
set-off be exercised in order that the contractor ultimately be responsible for its own
assessment. In this sense, where both ss. 133(1) and (3) potentially apply on the facts of a given
case, it was clearly the Legislature's intention that the right to set-off be exercised. As a result,
in such a case s. 133 is inapplicable in toto against the bankruptcy.
80 However, there may be instances where the principal does not hold or retain any monies
owing to the contractor. While the Court did not have the benefit of extensive submissions on
this point, I believe it is quite plausible to conclude that the principal can then claim from the
estate as a preferred creditor under s. 136(1)(h), since its claim is comprehended within
"indebtedness of the bankrupt under any Workmen's Compensation Act". This would appear to
be permissible because on its plain wording s. 136(1)(h) specifies only the nature of the claim
and not the identity of the claimant. As a result, if only s. 133(1) applies, the Board has not
secured its claim against the estate but recovers only from the principal. The scheme of
distribution of assets in the estate is thereby unaffected. In such a case, there is no constitutional
reason why full effect should not be given to provincial law within its legitimate sphere of
operation. I would therefore only read down s. 133 to the extent that in application it enters into
conflict with the scheme of distribution in the Bankruptcy Act. Where s. 133(1) alone is
engaged in a given case, the Board's claim against the principal continues to be fully applicable.
(c)The Appropriate Remedy: Is Section 133 Inapplicable or Inoperative?
81 I have already concluded that the impugned legislation must be declared inapplicable
rather than inoperable in bankruptcy. I should perhaps explain that this is preferable for the
simple reason that bankruptcy is an exclusive federal domain within which provincial
legislation does not apply, as distinguished from areas of joint or overlapping jurisdiction where
federal legislation will prevail, rendering provincial legislation inoperable to the extent of any
conflict. However, as bankruptcy is carved out from the domain of property and civil rights of
which it is conceptually a part, valid provincial legislation of general application continues to
apply in bankruptcy until Parliament legislates pursuant to its exclusive jurisdiction in relation
to bankruptcy and insolvency. At that point, provincial legislation which conflicts with federal
law must yield to the extent of the conflict (Tennant v. Union Bank of Canada, [1894] A.C. 31
(P.C.); Crown Grain Co. v. Day, [1908] A.C. 504 (P.C.)) and it becomes inapplicable to that
extent. Consistent with the presumption of constitutionality __ that the enacting body is
presumed to have intended to enact provisions which do not transgress the limits of its
constitutional powers __ the provincial law should be read down to the extent of the conflict. In
other words, it should be interpreted so as not to apply to the matter that is outside the
jurisdiction of the enacting body.
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82 This, I believe, has been the trend of this Court's approach to matters of applicability and
operability. For example, in refusing to apply the paramountcy doctrine in Deloitte Haskins,
Wilson J. explained (at p. 807):
I think rather that the applicable principle is the one stated by Laskin C.J. in Quebec North
Shore Paper Co. v. Canadian Pacific Ltd., 1976 CanLII 10 (SCC), [1977] 2 S.C.R. 1054, at
p. 1065, to the effect that "if the provincial legislation is of general application, it will be
construed so as not to apply to such enterprises", i.e., those within federal competence.
She concluded at p. 808:
I believe that the trend of the more recent authorities favours a restrictive approach to the
concept of "conflict" and a construction of impugned provincial legislation, where this is
possible, so as to avoid operational conflict with valid federal legislation. Where this is done
both provisions can stand and have their own legitimate spheres of operation. In this sense I
find no conflict between s. 107(1) of the Bankruptcy Act and s. 78(4) of The Workers'
Compensation Act. I would accordingly answer the question as framed by stating that s. 107(1)
(h) of the Bankruptcy Act applies to determine priorities on a bankruptcy and s. 78(4) of The
Workers' Compensation Act has no application in such a situation.
83 Another way of explaining this approach is simply to say, with Lamer J. in FBDB, that "in
a bankruptcy matter, it is the Bankruptcy Act which must be applied" (at p. 1071).
84 This was also the Court's approach in Bank of Montreal v. Hall, 1990 CanLII 157 (SCC),
[1990] 1 S.C.R. 121. The case concerned the relationship between Bank Act, R.S.C., 1985, c.
B-1, security interests and the provincial procedural requirements for seizure under the
Saskatchewan Limitation of Civil Rights Act, R.S.S. 1978, c. L-16. Speaking for the Court,
La Forest J. found the federal and provincial legislation to conflict in operation. However, he
added at p. 155:
I have dealt with this case on the basis of paramountcy to meet the arguments put forward by
counsel. But the issue can, I think, be answered more directly. At the end of the day, I agree
with counsel for the Attorney General of Canada that this is simply a case where Parliament,
under its power to regulate banking, has enacted a complete code that at once defines and
provides for the realization of a security interest. There is no room left for the operation of the
provincial legislation and that legislation should, accordingly, be construed as inapplicable to
the extent that it trenches on valid federal banking legislation.
In response to the third question, then, I would hold that ss. 19 to 36 of The Limitation of
Civil Rights Act, if interpreted to include a s. 178 security, conflict with ss. 178 and 179 of the
Bank Act so as to render ss. 19 to 36 inoperative in respect of the security taken pursuant to
s. 178 by a chartered bank. To put it another way, ss. 19 to 36 of The Limitation of Civil Rights
Act are inapplicable to security taken pursuant to ss. 178 and 179 of the Bank Act. [Emphasis
added.]
85 I fully endorse this approach, and am of the opinion that my colleague La Forest J.'s
remarks apply mutatis mutandis to the present appeal. Parliament has enacted a complete code
in the Bankruptcy Act, one which necessarily calls upon provincial law for its operation. But
Parliament's invitation stipulates an important limitation at the threshold of its domain, namely,
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that provincial law simply cannot apply when to do so would entail subverting the federal order
of priorities in the Bankruptcy Act.
86 I therefore agree with the submissions of the Attorney General of Canada and find that s.
133 is inapplicable in bankruptcy when s. 133(1) operates together with s. 133(3) as it trenches
on valid federal bankruptcy legislation.
87 In view of Iacobucci J.'s statement at para. 162 that provincial "[l]egislation that is intra
vires is permitted to have an incidental and ancillary effect on a federal sphere", I think it
appropriate in concluding to summarize my view as to the proper constitutional analysis where
federal and provincial legislation potentially conflict. One must first determine whether the
laws are respectively valid federal or provincial legislation. If so, the actual operation of the
laws must be examined to determine whether they are in operational conflict, that is,
inconsistent or incapable of being fully complied with in a given situation. If they are in
operational conflict, the federal legislation prevails and the provincial legislation is without
effect to the extent of this conflict. If the operational conflict is in a field of exclusive federal
jurisdiction, the provincial legislation will be inapplicable as being ultra vires to that extent. If
the conflict is in an area of concurrent or overlapping jurisdictions, the provincial legislation
will remain intra vires but be inoperative. To the extent that there is operational conflict, there
is no room for an incidental or ancillary effect of provincial legislation. If, on the other hand,
there is no operational conflict, then both laws continue to operate and both continue to have
effect to the extent that operational conflict does not arise. Short of operational conflict,
provincial law may validly have an effect on bankruptcy, as I have indeed acknowledged in
observing that there is no bankruptcy "bottom line" without provincial law (at para. 30). In the
present case, I have found clear operational conflict in that ss. 133(1) and (3) in their operation
together entail a reordering or subverting of the federal order of priorities under the Bankruptcy
Act. Such an intrusion into an exclusive federal sphere necessarily goes far beyond an incidental
and ancillary effect. I believe this proposition runs through my reasons.
D. Residual Issues
88 Finally, as my colleague Iacobucci J. notes, before this Court the Bank of Montreal raised
factual and legal issues which had not been raised in the courts below. Specifically, the Bank
argued that Husky was not liable under s. 133 for payment of Metal Fab's assessments since the
Board was obliged to issue a demand against Metal Fab before issuing one against Husky.
Similarly, the Board and the Bank argued that Husky cannot indemnify itself out of funds
owing to Metal Fab since Husky received the demand from the Board after Metal Fab had given
notice of assignment of its book debts to the Bank of Montreal. Since, as outlined, it is my
opinion that s. 133 simply has no application in the event of bankruptcy, these threshold factual
questions need not be addressed.
89 With respect to Husky's further argument that it was not in breach of its statutory duty
under s. 133 to ensure payment by Metal Fab, again this question need not be addressed since
s. 133 has no application upon the occurrence of bankruptcy.
90 The Bank also argued that s. 133 should be interpreted to limit Husky's liability to unpaid
workers' compensation assessments with respect to the specific work performed for Husky by
Metal Fab, and not for all Metal Fab's outstanding unpaid assessments which includes work for
other principals. While it is not necessary to answer this question given my disposition of this
appeal, I agree with Iacobucci J. that the liability under s. 133 is limited to unpaid assessments
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in respect of work performed for Husky. This less Draconian interpretation is confirmed by the
recent clarifying amendment to s. 133 which inserted the words "pursuant to this Act with
respect to that work" after "contribute to the fund" (The Workers' Compensation Amendment
Act, 1993, S.S. 1993, c. 63, s. 40).
IV.Disposition
91 For the above reasons, I would answer the constitutional questions posed by Lamer C.J. as
follows:
Question:1.Where a contractor as referred to in s. 133 of The Workers' Compensation Act,
1979, S.S. 1979, c. W-17.1, is in bankruptcy and but for the bankruptcy, the principal as
referred to in s. 133 would be liable to pay the assessment due by the contractor under the Act,
is s. 133 of the said Act inoperative or inapplicable in whole or in part, by reason of being in
conflict with the Bankruptcy Act, R.S.C., 1985, c. B-3, and in particular ss. 17(1), 67, 95, 136(1)
(h), 148, 158(a) and 198(a) thereof?
Answer:Yes. Section 133 is inapplicable in bankruptcy when s. 133(1) operates in tandem
with s. 133(3).
Question:2.Was s. 133 of the said Act inoperative or inapplicable in the circumstances of
this case?
Answer:Yes. Section 133 was inapplicable when Metal Fab entered bankruptcy.
92

I would therefore dismiss the appeal with costs throughout.
The reasons of Sopinka, Cory, Iacobucci and Major JJ. were delivered by

93 IACOBUCCI J. (dissenting) -- The broad issue in this appeal is the extent to which a
provincial statutory instrument can constitutionally assert itself in the bankruptcy context
without entering into operational conflict with the federal Bankruptcy Act, R.S.C., 1985, c. B-3.
The specific question at issue relates to the constitutional validity of ss. 133(1) and (3) of the
Saskatchewan Workers' Compensation Act, 1979, S.S. 1979, c. W-17.1. These provisions
permit the Workers' Compensation Board (the Board), in a situation where a contractor has
failed to pay its Injury Fund contributions, to obtain these amounts from a principal of the
contractor (subs. (1)). Subsection (3) permits the principal to indemnify itself from the
delinquent contractor. It is argued in this case that ss. 133(1) and (3) are constitutionally nonoperational in a situation where the contractor is bankrupt, especially when that bankrupt has
assigned its estate to a secured creditor.
I. Background
94 Husky Oil Operations Ltd. (the principal, hereinafter "Husky") is an owner of a BiProvincial Heavy Oil Upgrader at Lloydminster, Saskatchewan. Husky entered into six
contracts with Metal Fabricating & Construction Ltd. (the contractor, subsequently the
bankrupt, hereinafter "Metal Fab") respecting the construction of the upgrader. Metal Fab made
an assignment in bankruptcy before completing five of those contracts. At the time, Husky
owed approximately $800,000 to Metal Fab in the form of hold-backs and contractual debt.
These sums were paid into court upon the commencement of the instant legal proceedings.
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95 Metal Fab had not paid its required Workers' Compensation Fund contribution for the
employees on its payroll. It was alerted to this effect by the Workers' Compensation Board on
March 2, 1992 by a Notice of Assessment showing that $208,850.50 was due and payable to the
Board. Soon thereafter, the Bank of Montreal (the assignee) acquired a general assignment of
book debts from Metal Fab for loans advanced to it. On March 12, 1992, Husky was notified of
the Bank's security interest and told that it must pay to the Bank any amounts payable to Metal
Fab. The Board was apprised of the ceasing of operations of Metal Fab on March 16, 1992. The
Board then looked to Husky since s. 133(1) of The Workers' Compensation Act, 1979, made
Husky personally liable in respect of the amounts that Metal Fab had not paid to the Board, but,
pursuant to the terms of subs. (3), Husky could recover those sums from Metal Fab. Metal Fab
made an assignment in bankruptcy on March 19, 1992. The co-respondent, Deloitte & Touche
Inc., was appointed trustee in bankruptcy. Subsequent audits conducted by the Board revealed
the amount owing by Metal Fab to the Injury Fund to be $246,745.26. Husky was advised of
this increased amount by a letter, dated July 6, 1992. Under the assignment in bankruptcy,
Metal Fab assigned a secured debt to the Bank of Montreal in the amount of $1,745,837.
96 Husky and Metal Fab's creditors submit that the operation of s. 133 conflicts with s. 136
of the federal Bankruptcy Act, which sets out the priorities of creditors on bankruptcy. Normally
in bankruptcy the amount owed by Husky to Metal Fab would be used to satisfy lienholders and
the secured creditor Bank of Montreal according to the priorities established in the Bankruptcy
Act. In the appeal at bar, the Board, given its lower priority, would effectively recover none of
the money owed to it by Metal Fab. However, s. 133 of the Workers' Compensation Act permits
the Board to recover its debt directly from Husky and allows Husky, in turn, to set this off from
the amount owed to the bankrupt, thereby effectively reducing the amount of money available
to the secured creditor and, it is submitted, improperly affecting the priority scheme established
by the Bankruptcy Act.
97

The aims of the litigants can be summarized as follows:

(1)Husky wants to avoid the operation of s. 133(1) but, if this provision is found to be valid,
argues that s. 133(3) is also operative and, thus, Husky can set off the monies paid to the Board
from the monies it owes the bankrupt.
(2)The Bank's position is influenced by the fact that, since it is the principal secured creditor,
any funds set off to Husky are wholly funds that, in the absence of the intervention of the
Board, would accrue to the Bank. Consequently, the Bank is principally preoccupied with
affirming the non-operability of s. 133(3), realizing, however, that were Husky not to have any
liability to the Board then there would be no set-off issue in the first place.
(3)The Board seeks the sums that the bankrupt should have paid to it all along. It relies on
s. 133(1) of the provincial legislation and its creation of joint and several liability between the
principal and contractor to this effect.
98 By a fiat, dated September 9, 1992, Wedge J. of the Court of Queen's Bench of
Saskatchewan held that s. 133 of The Workers' Compensation Act, 1979, was constitutionally
inoperative because it altered the scheme of distribution specified in the Bankruptcy Act, the
ordering of this scheme falling entirely within the legislative competence of Parliament. The
Saskatchewan Court of Appeal dismissed the Appellant Board's appeal from that decision. On
April 28, 1994, leave to appeal was granted to this Court, [1994] 1 S.C.R. xii.
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II. Relevant Constitutional and Statutory Provisions
Constitution Act, 1867
91. It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and
House of Commons, to make Laws for the Peace, Order, and good Government of Canada, in
relation to all Matters not coming within the Classes of Subjects by this Act assigned
exclusively to the Legislatures of the Provinces; and for greater Certainty, but not so as to
restrict the Generality of the foregoing Terms of this Section, it is hereby declared that
(notwithstanding anything in this Act) the exclusive Legislative Authority of the Parliament of
Canada extends to all Matters coming within the Classes of Subjects next herein-after
enumerated; that is to say,-...
(21) Bankruptcy and Insolvency.
...
92. In each Province the Legislature may exclusively make Laws in relation to Matters
coming within the Classes of Subjects next herein-after enumerated; that is to say,-...
(13) Property and Civil Rights in the Province. . . .
The Workers' Compensation Act, 1979, S.S. 1979, c. W-17.1
133.--(1) Where a person, whether carrying on an industry included under this Act or not, in
this section referred to as the principal, contracts with any other person, in this section referred
to as the contractor, for the execution by or under the contractor of the whole or any part of any
work for the principal, it is the duty of the principal to ensure that any sum that the contractor or
any subcontractor is liable to contribute to the fund is paid and, where the principal fails to do
so and the sum is not paid, he is personally liable to pay that sum to the board.
...
(3) Where the principal is liable to make payment to the board under subsection (1), he is
entitled to be indemnified by any person who should have made the payment and is entitled to
withhold, out of any indebtedness due to that person, a sufficient amount in respect of that
indemnity.
Bankruptcy Act, R.S.C., 1985, c. B-3
97. ...
(3) The law of set-off applies to all claims made against the estate of the bankrupt and also
to all actions instituted by the trustee for the recovery of debts due to the bankrupt in the same
manner and to the same extent as if the bankrupt were plaintiff or defendant, as the case may
be, except in so far as any claim for set-off is affected by the provisions of this Act respecting
frauds or fraudulent preferences.
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136.(1) Subject to the rights of secured creditors, the proceeds realized from the property of
a bankrupt shall be applied in priority of payment as follows:
...
(h) all indebtedness of the bankrupt under any Workmen's Compensation Act, under any
Unemployment Insurance Act, under any provision of the Income Tax Act creating an
obligation to pay to Her Majesty amounts that have been deducted or withheld, rateably;
III. Judgments Below
Court of Queen's Bench of Saskatchewan, per Wedge J. (1992), 1992 CanLII 8025 (SK QB),
104 Sask. R. 225
99 This decision consisted of a fiat on a non-suit application by Husky that s. 133 of The
Workers' Compensation Act, 1979, was inapplicable to it.
100 Wedge J. first reviewed the facts and found that s. 133(1) made Husky personally liable
for the payments to the Board yet authorized it to recover these payments from Metal Fab, the
contractor. The trial judge then went on to note that the questions at hand were: (1) whether, in
a bankruptcy situation, s. 133 encroached upon the exclusive federal jurisdiction over
bankruptcy; and (2) whether, if it did not, Husky was entitled to set off the amount it must pay
to the Board against the monies held in court.
101 Wedge J. answered the first question in the affirmative. She found assistance, in reaching
her conclusion, in the decisions of this Court in Deputy Minister of Revenue v. Rainville, 1979
CanLII 2 (SCC), [1980] 1 S.C.R. 35 (hereinafter Re Bourgault) (later referred to by Wakeling
J.A. as Bourgault v. Quebec Deputy Minister of Revenue), Deloitte Haskins and Sells Ltd. v.
Workers' Compensation Board, 1985 CanLII 82 (SCC), [1985] 1 S.C.R. 785, Federal Business
Development Bank v. Quebec (Commission de la santé et de la sécurité du travail), 1988
CanLII 105 (SCC), [1988] 1 S.C.R. 1061 (FBDB), and British Columbia v. Henfrey Samson
Belair Ltd., 1989 CanLII 43 (SCC), [1989] 2 S.C.R. 24, colloquially referred to as the "quartet".
While acknowledging at p. 228 that "...these decisions are not directly on point where, as here,
the claim by the provincial body, is against a third party -- not the bankrupt", Wedge J. still felt
they offered some guidance. In fact, the quartet, combined with some academic authority, lead
her to conclude that provincial legislative initiatives are invalid simply when they affect the
bankruptcy scheme.
102 Reference was also made to the Ontario case of Re Evelyn Stevens Interiors Ltd. (1990),
1990 CanLII 8092 (ON SC), 72 D.L.R. (4th) 712 (S.C.), where, according to Wedge J. at p.
228, McKeown J. "...relied upon the judgment of Madam Justice Wilson in Deloitte Haskins for
the principle that provincial legislation cannot disturb the priority scheme in s. 136(1) of the
Bankruptcy Act." It was noted that McKeown J.'s reasoning in Evelyn Stevens was adopted by
Lawton J. in Serdula Construction Management Inc. v. Workers' Compensation Board, Q.B.
(Regina), Q.B.M. 126/91 (April 12, 1991), a case which also involved a claim under s. 133 of
The Workers' Compensation Act, 1979. In Serdula, Lawton J. acknowledged that the Evelyn
Stevens case was being appealed, but considered that McKeown J. had been correct. Wedge J.
found the facts of the case at bar to be indistinguishable from those in Serdula. Ultimately,
Wedge J. held that s. 133 of The Workers' Compensation Act, 1979, has no application in a
bankruptcy scenario.
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103 Wedge J. then turned to the second issue and questioned whether the set-off issue could
be separated from the s. 133(1) issue. She concluded at p. 229:
If Husky does not have to pay the Board out of the monies in court, the amount available to
the Trustee is not diminished, the priority scheme in the Bankruptcy Act is not altered and there
is no conflict between the provincial and federal legislation. It is only subs. (3) of s. 133, taken
together with subs. (1) which would have the effect of disturbing the priority scheme. Thus the
whole of s. 133 is under attack in the constitutional issue.
104 Wedge J. went on to reject the argument that the set-off provision in s. 133(3) is not in
conflict with the Bankruptcy Act because, in s. 97(3), the Act itself recognizes rights of set-off.
She reasoned at pp. 229-30:
To interpret the general right of set-off in s. 97(3) as overriding the specific reference to
Workers' Compensation payments in the order of priorities would, in my view, ignore the
intention of the federal legislation, i.e. the standardization of bankruptcy priorities across
Canada.
105 In the end, Wedge J. agreed with Lawton J. in Serdula. In the circumstances, she also
found it unnecessary to decide the second issue given the interconnection between ss. 133(1)
and (3), such that the invalidity of the former necessarily triggered the inoperation of the latter.
Saskatchewan Court of Appeal, per Wakeling J.A. (1993), 1993 CanLII 9143 (SK CA), 116
Sask. R. 46
106 The Court of Appeal for Saskatchewan dismissed the appeal by the Workers'
Compensation Board.
107 Wakeling J.A. commenced his analysis by noting, at p. 47, that "[t]his appeal probes the
extent to which provincial legislation may affect federal legislation relating to bankruptcy." It
was noted that were s. 133 not to exist, the claim of the Board would rank eighth in priority and
in many cases would go unpaid; if s. 133 is valid, the claim of the Board would be paid by the
owner who would then have a claim against the bankrupt estate. According to Wakeling J.A. at
p. 48, "[t]he net result is a clear advantage to the W.C.B. as it has managed to assure payment
of its claim and leave it to the owner to struggle for repayment under the Act either claiming
right of set-off or ranking at the bottom of the list of priorities as an unsecured creditor."
108 The observation was then made that the provinces are dissatisfied with the degree of
priority s. 136 of the Bankruptcy Act provides them. Wakeling J.A., at p. 48, characterized this
appeal as but one more attempt by a province "to circumvent the restriction which s. 136 of the
Act has imposed on the ability of the W.C.B. to collect its claim."
109 Wakeling J.A. referred to the "quartet" decisions discussed by Wedge J. and held, at p.
50, that "[i]t is apparent from these cases that the Supreme Court has determined that where the
federal powers over bankruptcy have been exercised in the [Bankruptcy] Act, it is not possible
for provincial legislation to change the scheme of distribution which the Act has established."
Wakeling J.A. rejected the argument according to which s. 133 does not threaten the
bankruptcy scheme since it merely permits a right of recovery against a third party surety, not
the estate of the bankrupt. He noted that any third party caught by the Board order will want to
seek repayment and will use the set-off and indemnification provisions to this effect, thereby
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interfering with the distribution of the bankrupt's estate. He disagreed with the approach taken
by the Ontario Court of Appeal in Ontario (Workers' Compensation Board) v. Evelyn Stevens
Interiors Ltd. (Trustee of) (1993), 1993 CanLII 8505 (ON CA), 100 D.L.R. (4th) 742, in which
it was decided that similar legislation which had been contained in the Ontario Workers'
Compensation Board Act, R.S.O. 1980, c. 539, for many years was not in conflict with the
federal bankruptcy scheme. As Wakeling J.A. elaborated, at p. 51:
It [the Ontario Court of Appeal] concluded that the provincial legislation worked to require
the principal to make payment to the Board so that the Board having received payment had no
claim under the Act against the bankrupt so it did not need to rely on s. 136. The principal then
had a right to set off what it had paid the W.C.B. against what it would otherwise pay the
trustee in bankruptcy but that the right of set-off did not constitute a conflict with the Act as it
was specifically provided for under [s. 97(3) of the Bankruptcy and Insolvency Act].
110 In Wakeling J.A.'s view, s. 97(3) was intended only to acknowledge and accept the
application of the common law right of set-off as it has been developed over the years. To read
more than a common law right of set-off into s. 97(3) would conflict with the Henfrey Samson
decision. Furthermore, he observed that the Ontario Court of Appeal in Evelyn Stevens referred
to only three members of the "quartet", failing to make reference to the FBDB case which, in
his mind, has considerable relevance to this case. Wakeling J.A. added that the FBDB judgment
applied the Bourgault, Henfrey Samson and Deloitte Haskins reasoning to parties not directly
involved in a bankruptcy.
111 In the end, Wakeling J.A. concluded, at pp. 52-53, that "[t]here is no way that the
bankruptcy pie can be cut as a consequence of this legislation without disturbing the scheme of
distribution established under s. 136 of the Act." In fact, he held that it could hardly be disputed
that without the legislation the distribution would be different.
112 Deeming s. 133(1) to be invalid, Wakeling J.A. basically affirmed the approach taken by
Wedge J. regarding the severance of the set-off provision. He found that the provision was to be
struck as a whole, given that there is no apparent justification for a conclusion that the
legislators would have intended the principal to pay in full whether or not a right of set-off was
available.
IV. Issues on Appeal
113 The issues in this appeal are set out in the constitutional questions stated by the Chief
Justice on September 14, 1994:
1 Where a contractor as referred to in s. 133 of The Workers' Compensation Act, 1979, S.S.
1979, c. W-17.1, is in bankruptcy and but for the bankruptcy, the principal as referred to in
s. 133 would be liable to pay the assessment due by the contractor under the Act, is s. 133 of the
said Act inoperative or inapplicable in whole or in part, by reason of being in conflict with the
Bankruptcy Act, R.S.C., 1985, c. B-3, and in particular ss. 17(1), 67, 95, 136(1)(h), 148, 158(a)
and 198(a) thereof?
2

Was s. 133 of the said Act inoperative or inapplicable in the circumstances of this case?

114 In my view, the gist of the appeal comes down to the following questions, as proposed
by the appellants:
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(a)Is section 133(1) of The Workers' Compensation Act inoperative by reason of
inconsistency with the Bankruptcy Act?
(b)Is section 133(3) of The Workers' Compensation Act inoperative by reason of
inconsistency with the Bankruptcy Act?
(c)If section 133(3) is inoperative, does that render section 133(1) inoperative as well?
V. Analysis
115 For the reasons that follow, I would allow the appeal. Section 133(1) is valid even in a
situation where the contractor is or becomes bankrupt; s. 133(3) is also valid in the bankruptcy
context and permits the principal to set off the amount paid to the Board from funds that it owes
to the bankrupt or assignee thereof. Although I am aware of the fact that the set-off involves
monies constituting the property of the bankrupt and that it potentially interferes with the order
of priorities established by s. 136, I find that s. 97(3) of the Bankruptcy Act eliminates any
operational conflict between s. 133(3) and the Act since the cause of action contemplated by
s. 133(3) is ordinarily available at law and equity. Further, when s. 133(3) is used simply for
purposes of indemnification and this is pursued by the principal joining the ranks of the
unsecured creditors then I believe any resultant interference with the bankruptcy scheme to be
so incidental that it falls outside of the scope of the "clear conflict" required to trigger
invalidation through the paramountcy doctrine.
116 At the outset, I note that the respondent's submissions that s. 133 is in conflict with ss. 17
(1), 67, 95, 148, 158(a) and 198(a) of the Bankruptcy Act are of little, if any, merit. Nor were
they seriously pleaded before us. The crux of this appeal involves s. 136(1) of the Bankruptcy
Act and it is on this provision that I shall focus my attention.
A. Paramountcy Doctrine
117 Section 133 of The Workers' Compensation Act, 1979, is valid provincial legislation
enacted pursuant to s. 92(13) of the Constitution Act, 1867. Similarly, the Bankruptcy Act is
intra vires the legislative purview of Parliament, specifically s. 91(21) of the Constitution:
Attorney-General of Ontario v. Attorney General for the Dominion of Canada, [1894] A.C. 189
(P.C.), at p. 197; Royal Bank of Canada v. Larue, 1928 CanLII 514 (UK JCPC), [1928] A.C.
187, affirming 1926 CanLII 49 (SCC), [1926] S.C.R. 218. To this end, the constitutional issue
herein asks whether s. 133 of The Workers' Compensation Act, 1979, is rendered inoperative by
virtue of a conflict with the Bankruptcy Act. In a situation where there is clear operational
conflict between valid federal and provincial legislation, the doctrine of paramountcy requires
that the provincial legislation be, to the extent of the conflict, declared inoperational. It is upon
this doctrine that the respondent relies.
118 I underscore that, in order to be triggered, the doctrine of paramountcy requires very
clear conflict. As noted by Dickson J. (as he then was) in Multiple Access Ltd. v. McCutcheon,
1982 CanLII 55 (SCC), [1982] 2 S.C.R. 161, at p. 191:
In principle, there would seem to be no good reasons to speak of paramountcy and
preclusion except where there is actual conflict in operation as where one enactment says "yes"
and the other says "no"....
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119 Conflict for purposes of paramountcy analysis is found when compliance with the
enactment of one level of government entails defiance with that of the other: McCutcheon,
supra, at p. 191. There must be a situation where one cannot be able to obey the law of one
level of government without disobeying the law of the other level of government: Bank of
Montreal v. Hall, 1990 CanLII 157 (SCC), [1990] 1 S.C.R. 121.
120 The requirement that clear operational conflict be found effectively narrows the
situations in which federal legislation will be deemed to be paramount over provincial
enactments. The rationale behind this restrictive use of paramountcy is self evident:
governmental regulation in Canada operates through a complex web of federal and provincial
legislation. The regimes structuring many areas of public policy, such as, bankruptcy, actively
involve both levels of government. To this end, barring a situation where obeying the enactment
of one level places a citizen in disobeyance of the legislation of the other level, an attempt must
be made to read overlapping provincial and federal legislation in a complementary manner.
121 I am buttressed in this approach by the general comments of Dickson C.J. in General
Motors of Canada Ltd. v. City National Leasing, 1989 CanLII 133 (SCC), [1989] 1 S.C.R. 641.
Although the GM case specifically involved validating legislation under the federal trade and
commerce power, I find the following passage from Dickson C.J.'s reasons (at pp. 669-70) to be
apposite to this appeal:
...it should be remembered that in a federal system it is inevitable that, in pursuing valid
objectives, the legislation of each level of government will impact occasionally on the sphere of
power of the other level of government; overlap of legislation is to be expected and
accommodated in a federal state. Thus a certain degree of judicial restraint in proposing strict
tests which will result in striking down such legislation is appropriate....
...
Both provincial and federal governments have equal ability to legislate in ways that may
incidentally affect the other government's sphere of power.
122 In the case at bar, the courts below did not demonstrate the appropriate level of judicial
restraint in their application of paramountcy doctrine. In my view, courts should carefully look
for co-existence, not strive to find conflict.
B. The History and Purpose of Workers' Compensation Legislation in Canada
123 The disposition of this appeal requires not only a sensitivity to the true nature of the
paramountcy doctrine, but also an appreciation of the history and purpose of workers'
compensation legislation.
124 Workers' compensation legislation creates a "no fault" system of benefits whereby
injured workers are guaranteed compensation in connection with their injuries. As noted by the
Workers' Compensation Board of Alberta, the concept of workers' compensation in Canada was
introduced in order to elevate Canadian society from an industrial "state of nature".
125 In Medwid v. Ontario (1988), 1988 CanLII 193 (ON SC), 48 D.L.R. (4th) 272 (Ont.
H.C.), at pp. 280-81, Montgomery J. described this "state of nature" as follows:
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...in the years before there was workers' compensation. Economic necessity compelled
people to work long hours, under conditions more hazardous than they would freely choose and
without any opportunity to provide for their own personal safety. The physical conditions,
equipment and work methods of the day often increased the likelihood of accidents and
decreased the likelihood of recovery in tort. As many as half of the work place accidents were
found to result from the hazards of the work place, not from anyone's fault. When an employer
was at fault, he could erect the common law defences of contributory negligence and voluntary
assumption of risk to insulate himself from liability. Both of those defences, though available
generally, operated with particular harshness in the work place, because despite the dangers of
the work place and the work tasks there were no real alternatives open to the worker. In
addition, employers alone could assert the defence of common employment to neutralize claims
based on the fault of a worker's fellow employees. All of these defences operated as absolute
bars to recovery; all remain part of Ontario law, except where suppressed or modified by
statute. Finally, even successful worker-plaintiffs had no assurance of meaningful recovery.
Wealthy employers could often exhaust the worker's resources in a series of appeals. Legal fees
and other costs reduced the amount realized from any award. Impecunious employers often
could not pay the judgments against them. For slow developing industrial disease claims,
workers might find their employers had gone out of business or disappeared.
126 In effect, the workers' compensation system involves an historic compromise. On the one
hand, employees give up their rights of action against employers and other workers in exchange
for benefits regardless of fault. On the other hand, employers are relieved of certain liabilities
involving their employees but are obliged to fund wholly the burden of compensating injured
workers through assessments paid to the Injury Fund. This compromise emanated from the
1913 Meredith Report, which constitutes the conceptual base for all workers' compensation
legislation in Canada. In Reference re Workers' Compensation Act, 1983 (Nfld.) (1987), 1987
CanLII 118 (NL CA), 44 D.L.R. (4th) 501, affirmed 1989 CanLII 86 (SCC), [1989] 1 S.C.R.
922, the Newfoundland Court of Appeal, at p. 509, summarized the funding scheme proposed
by Meredith as follows:
. . . Meredith recommended that Ontario model its legislation after the German system which
emphasized the duty of the state to provide sustenance and support to injured workers through a
collective, no-fault, industry-funded insurance scheme by means of a regulated accident fund....
127 The strength of the fund is thus key to the viability of the workers' compensation system.
In turn, the financial integrity of the Workers' Compensation program depends on an effective
means of ensuring that sufficient monies are paid into the Injury Fund. It is here that s. 133
plays a key role. It, along with other devices such as statutory liens, ensures that the Injury Fund
continues to be replenished and remains solvent. This is accomplished by holding principals
liable for the unpaid dues of contractors because, from the perspective of the workers, both
contractors and principals are "employers". Moreover, from the point of view of rudimentary
economic analysis, both gain from the surplus value of the workers' labour. Without the
existence of effective methods to finance the Injury Fund, the workers' compensation system is
emptied of any content and the "historical compromise" is rendered meaningless. Provisions
such as s. 133 further the policy choice to shift losses for unpaid premiums from the Board and
workers to principals. Workers' compensation legislation strives to visit the costs of industrial
disease, death and injury on the employer community which exposes its workforce to those
risks. An attempt is made to spread responsibility for those costs amongst multiple employers
engaged in a single project.
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128 On a related note, I would, with respect, expressly reject Wakeling J.A.'s characterization
at p. 48 of this case as "...one more attempt by a province to circumvent the restriction which
s. 136 of the Act has imposed on the ability of the W.C.B. to collect its claim." To the extent
that Wakeling J.A.'s remarks are aimed at criticizing the province for enacting the impugned
legislation with that object in mind, I cannot agree. There is no basis in law or history to ascribe
such a pejorative intent to s. 133 of The Workers' Compensation Act, 1979. I note that the
original precursor to s. 133 was enacted in 1911 (The Workmen's Compensation Act, S.S. 191011, c. 9, s. 9), well before the introduction of The Bankruptcy Act in 1919 (S.C. 1919, c. 36) and
of the original version of s. 136(1)(h) which was enacted in 1921 (The Bankruptcy Act
Amendment Act, 1921, S.C. 1921, c. 17, s. 39).
129 From another angle, the present wording of s. 133 is essentially unchanged from the
modifications made to s. 9 of the 1910 Act in the 1929 Workmen's Compensation Act, S.S.
1928-29, c. 73, s. 11. Now, s. 11 of the 1929 Act was modelled directly on the
contemporaneous provisions of the Ontario Workmen's Compensation Act, R.S.O. 1927, c. 179,
s. 10, these being originally enacted in 1915 and 1919: S.O. 1914, c. 25, s. 10, as amended by
S.O. 1915, c. 24, s. 5, and S.O. 1919, c. 34, s. 4(2). The creation of joint and several liability as
between contractors and principals for the contractor's unpaid compensation debts (as well as
the concomitant right to indemnification) thus pre-dates the scheme of priorities established by
bankruptcy legislation. Consequently, there could not have been, at the time of enacting
workers' compensation legislation, a desire to undermine federal bankruptcy arrangements nor
circumvent the priority scheme.
130 It is helpful to recall that s. 133 is not addressed specifically to situations in which the
contractor is bankrupt, although such a situation may occasionally arise on the facts as it does
here. Principally, s. 133 is aimed at granting the Board an alternate route to obtain the funds
that, but for the delinquency, absconding or unscrupulousness of the contractor, it would
ordinarily have received. Clearly, when the contractor and principal have a working
relationship, it is easier for the principal to recover the monies from the contractor than it is for
the Board since it is the principal who pays the contractor for work completed.
131 This review of the legislative history and purpose of workers' compensation statutes fails
to unearth any indication that s. 133 was enacted for the purpose of improving the ranking of
the Board in a bankruptcy. See Evelyn Stevens (Ont. C.A.), supra, at p. 747, for a similar
conclusion within the Ontario context.
C. Paramountcy in the Context of Bankruptcy: The "Quartet"
132 On four occasions, this Court has been called upon to affirm the paramountcy of the
Bankruptcy Act over provincial enactments which directly interfered with the scheme of
priorities established by s. 136 of the federal legislation. As was mentioned above, these four
cases are commonly referred to as the "quartet". Although they are not directly on all fours with
the appeal at bar (since they do not involve the provincial body claiming against a third-party,
only the bankrupt), I agree with Wedge J. that they are of significant interpretive assistance.
133 In Re Bourgault, supra, this Court considered s. 30 of the Quebec Retail Sales Tax Act,
R.S.Q. 1964, c. 71, which provided that "[e]very sum due to the Crown" under that Act
constituted "a privileged debt ranking immediately after law costs". The facts of the Bourgault
case, put briefly, are as follows. Upon the bankruptcy of a debtor, the Deputy Minister of
Revenue of Quebec maintained that, by virtue of s. 30 of the Retail Sales Tax Act, he was a
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"secured creditor" within the meaning of the Bankruptcy Act, R.S.C. 1970, c. B-3, and was
therefore entitled to greater priority than normally available for Crown claims under the
bankruptcy scheme. This Court rejected the claim on the grounds that s. 107 (now s. 136) of the
Bankruptcy Act established an elaborate scheme of distribution of a bankrupt's assets, intending
to confer a certain priority on Crown claims, and that provincial statutes which attempted to
confer a higher priority were inconsistent with the Act. Specifically, Pigeon J., writing for a
majority of the Court, stated at p. 44:
Accordingly, I find that the case turns upon the interpretation of para. 107(1)(j) [of the
Bankruptcy Act].... It is abundantly clear that this was intended to put on an equal footing all
claims by Her Majesty in right of Canada or of a province except in cases where it was
provided otherwise, namely, para. (c), the levy, and para. (h), workmen's compensation or
unemployment insurance assessments and withholdings for income tax. Paragraph (j) ends with
the following words, "notwithstanding any statutory preference to the contrary". The purpose of
this part of the provision is obvious. Parliament intended to put all debts to a government on an
equal footing; it therefore cannot have intended to allow provincial statutes to confer any higher
priority. In my opinion, this is precisely what is being contended for when it is argued that,
because the Quebec statute creates a privilege on immovable property effective from the date of
registration, the Crown thereby becomes a "secured creditor" and thus escapes the effect of the
provision which gives it only a lower priority. [Emphasis in original.]
134 Similarly, in Deloitte Haskins, supra, this Court considered s. 78(4)(a) of the Alberta
Workers' Compensation Act, S.A. 1973, c. 87, which provided that any amount owed to the
Workers' Compensation Board by an employer constituted a priority charge on that employer's
assets. The Court concluded that this provision did not apply in bankruptcy in that it could not
provide the Workers' Compensation Board with a security interest within the meaning of the
opening words of s. 107(1) of the Bankruptcy Act, R.S.C. 1970, c. B-3, so as to defeat the lower
priority accorded to claims by Workers' Compensation Boards by s. 107(1)(h) of the
Bankruptcy Act. Specifically, Wilson J. (on behalf of herself and two other judges, with
Chouinard J. and two others concurring separately) relied on Re Bourgault, supra, and Re Black
Forest Restaurant Ltd. (1981), 1981 CanLII 2829 (NS SC), 37 C.B.R. (N.S.) 176 (N.S.S.C.), in
concluding at p. 806 that:
With respect, the issue in Re Bourgault and Re Black Forest Restaurant Ltd. was not
whether a proprietary interest has been created under the relevant provincial legislation. It was
whether provincial legislation, even if it did create a proprietary interest, could defeat the
scheme of distribution under s. 107(1) of the Bankruptcy Act. These cases held that it could not,
that while the provincial legislation could validly secure debts on the property of the debtor in a
non-bankruptcy situation, once bankruptcy occurred s. 107(1) determined the status and priority
of the claims specifically dealt with in that section. It was not open to the claimant in
bankruptcy to say: By virtue of the applicable provincial legislation I am a secured creditor
within the meaning of the opening words of s. 107(1) of the Bankruptcy Act and therefore the
priority accorded my claim under the relevant paragraph of s. 107(1) does not apply to me. In
effect, this is the position adopted by the Court of Appeal and advanced before us by the
respondent. It cannot be supported as a matter of statutory interpretation of s. 107(1) since, if
the section were to be read in this way, it would have the effect of permitting the provinces to
determine priorities on a bankruptcy, a matter within exclusive federal jurisdiction.
How then should the constitutional question stated by the Chief Justice be answered? Does s.
107(1)(h) of the Bankruptcy Act conflict with s. 78(4) of The Workers' Compensation Act so as
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to render the latter provision inoperable? I do not believe so. Section 78(4) does not purport to
deal with a bankruptcy situation and, by virtue of the presumption of constitutionality, the
provincial legislature is presumed to be legislating within its competence rather than outside it.
Faced with the choice of construing the provincial legislation in a way which would cause it to
invade the federal sphere, thereby attracting the doctrine of paramountcy, or construing it in
accordance with the presumption of constitutionality, I prefer the latter course. I believe also
that it accords better with the more recent authorities on the scope of the paramountcy doctrine.
135 In FBDB, supra, this Court found that, where a secured creditor took advantage of s. 49
(2) of the Bankruptcy Act, R.S.C. 1970, c. B-3, and liquidated his security outside the
bankruptcy proceedings, the property constituting the security was still property of the bankrupt
and the order of payment of creditors from the proceeds of the sale of the security was to be
determined by the priorities specified in the Bankruptcy Act and not by the provisions of
provincial law governing the order of collocation. Writing for the Court, Lamer J. (as he then
was) stated at p. 1071:
In any event, I feel that the decisions in Re Bourgault and Deloitte are conclusive as to the
fate of the appeal. These cases stand for the following proposition: in a bankruptcy matter, it is
the Bankruptcy Act which must be applied. If a bankruptcy occurs, the order of priority is
determined by the ranking in s. 107 of the Act, and any debt mentioned in that provision must
therefore be given the specified priority.
Lamer J. went on to note that as provincial statutes cannot affect the priorities created by the
federal statute, consistency in the order of priority in bankruptcy situations is ensured from one
province to another.
136 Finally, in Henfrey Samson, supra, this Court reiterated its position in the three previous
cases, holding that a deemed statutory trust created by s. 18(1) of the British Columbia Social
Service Tax Act, R.S.B.C. 1979, c. 388, over all amounts collected as taxes under the Act could
not give the province priority over other creditors under the Bankruptcy Act, R.S.C. 1970, c.
B-3. The issue was whether the deemed statutory trust could qualify as a trust within s. 47(a) of
the Bankruptcy Act so as to exclude the amounts so held from the property of the bankrupt and
instead require them to be given entirely to the provincial government. McLachlin J., writing
for the majority, held at p. 33 that:
To interpret s. 47(a) as applying not only to trusts as defined by the general law, but to
statutory trusts created by the provinces lacking the common law attributes of trusts, would be
to permit the provinces to create their own priorities under the Bankruptcy Act and to invite a
differential scheme of distribution on bankruptcy from province to province.
137 In Henfrey Samson, no common law trust was found since the monies in the impugned
trust had been mixed with other monies. Consequently, the s. 47(a) definition of trust was not
triggered. However, the important point to be taken from Henfrey Samson is that if the province
were to have drafted its tax collection legislation in a way that created a valid trust under the
terms of the Bankruptcy Act, that money would have been excluded from the property of the
bankrupt. From another perspective, the province would be able to affect the outcome of the
bankruptcy; yet, because it would not have altered the priorities of distribution, the legislation
would have survived paramountcy analysis. In Henfrey Samson, Cory J. dissented regarding the
applicability of the questions of law to the specific facts at hand, holding that a valid trust was
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created and that there was no conflict between the provincial and federal legislation since the
Bankruptcy Act specifically gave priority to a trust.
138 In my view, the quartet has given rise to two interpretations. One is broad, the other
narrow.
139 The respondents in the instant appeal advocate the broad interpretation, according to
which any time provincial law affects the final result of a bankruptcy, the province is
improperly attempting to alter the priorities of distribution. The Attorney General for
Saskatchewan refers to this as the "bottom line" approach. Under such an approach, s. 133,
since it affects the end result of the bankruptcy process, would be deemed invalid.
140 The appellants, on the other hand, advocate a narrower interpretation: the quartet
precludes a province only from altering the position of a creditor vis-à-vis the other creditors
claiming from the same estate within the scheme of distribution created by s. 136(1). In other
words, the only thing the province cannot do is "jump the queue" set up by Parliament.
Consequently, in order to impugn a provincial law affecting the bankruptcy process, there must
be an attempt to reallocate the priority scheme by directly creating interests in the property of
the bankrupt.
141 In my opinion, the second interpretation is the correct one. The quartet stands for the
position that only those provincial laws which directly improve the priority of a claim upon the
actual property of the bankrupt over that accorded by the Bankruptcy Act are inoperative. This
accords with the facts of the cases in the quartet. In each case, the provincial governments
endeavoured to change the priorities of preferred creditors in s. 136(1) by elevating a lower
ranked claim to a higher rank. In Re Bourgault and Henfrey Samson, the province attempted to
"queue jump" claims of the Crown ranked last by s. 136(1)(j) by declaring such debts to be
"privileges" (Re Bourgault) or deeming them to be "trust money" and hence outside the
distribution scheme (Henfrey Samson). In Deloitte Haskins, the province attempted to elevate
its claim through a proposed security interest and, finally, in FBDB, the province once again
endeavoured to use the mechanism of a privilege/lien.
142 In many ways, the broad approach propounded by the respondents would produce
unacceptable results since it risks nullifying the broad array of provincial legislation
underpinning the Bankruptcy Act. I am sensitive to the arguments by the Saskatchewan
Attorney General that provincial legislation is deeply involved in determining the priority,
registration, and amount of indebtedness in the bankruptcy process. In fact, the proprietary and
contractual rights that are regulated by the bankruptcy process are usually created by virtue of
provincial law. All of these enactments somehow affect the "bottom line".
143 For example, provincial personal property security legislation establishes security
interests (such as that relied upon by the Bank of Montreal in the instant appeal) that create
secured creditors and validate claims against the estate of the bankrupt. Of similar import is
builders' and mechanics' lien legislation that has been held to be constitutionally valid in
TransGas Ltd. v. Mid-Plains Contractors Ltd., 1994 CanLII 30 (SCC), [1994] 3 S.C.R. 753; see
also Ecarnot (Trustee of) v. Western Credit Union Ltd. (1991), 1991 CanLII 8035 (SK CA), 7
C.B.R. (3d) 207 (Sask. C.A.) and John M. M. Troup Ltd. v. Royal Bank of Canada, 1962
CanLII 9 (SCC), [1962] S.C.R. 487, at p. 494, per Judson J.
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144 Other valid provincial legislation invariably affecting the "bottom line" includes:
consumer protection and warranties legislation; land titles statutes; sale of goods laws; and a
further array of specific statutes such as The Saskatchewan Farm Security Act, S.S. 1988-89, c.
S-17.1, s. 44 (protecting and exempting farmland and farm equipment from the property of the
bankrupt's estate), the Forest Act, R.S.B.C. 1979, c. 140, s. 142, and the Employment Standards
Act, S.B.C. 1980, c. 10, s. 19.
145 The fact that federal bankruptcy legislation is often contingent on provincial initiatives in
the area of property and civil rights has been noted by Professor Hogg (Constitutional Law of
Canada (3rd ed. 1992), at p. 25-9):
The term "secured creditor" is defined [in federal bankruptcy legislation] ... in terms so
general that the validity and effect of "a mortgage, pledge, charge, lien or privilege" is left to be
determined under the provincial law relating to secured transactions. For example, if a creditor
claims to hold a first mortgage on land in Ontario, the trustee in bankruptcy ... will look to
Ontario's law of mortgages to determine whether the creditor is indeed a secured creditor and, if
so, the extent to which the creditor can resort to the land in priority to all other creditors. In this
way, provincial law has a profound, albeit indirect, effect on the distribution of the bankrupt's
assets. [Emphasis added.]
To my mind, there is nothing inherently undesirable about this interplay between federal and
provincial statutory initiatives in the regulation of the bankruptcy process.
146 The Alberta Court of Appeal has, for its part, also demonstrated a reluctance to
invalidate provincial legislation which simply touches upon bankruptcy proceedings. In
Panamericana de Bienes y Servicios S.A. v. Northern Badger Oil & Gas Ltd., 1991 ABCA 181
(CanLII), [1991] 5 W.W.R. 577, the issue before the court was whether the Bankruptcy Act
prevented a court-appointed receiver-manager of an insolvent and bankrupt oil company from
complying with an order requiring that receiver-manager, in the interests of environmental
integrity, carry out proper abandonment procedures on seven suspended oil wells. That work
would be done at the expense of the secured creditors' entitlement under the Bankruptcy Act. At
page 599, Laycraft C.J.A. held for the court:
In my view, there is no...direct conflict in this case. The Alberta legislation regulating oil
and gas wells in this province is a statute of general application within a valid provincial power.
It is general law regulating the operation of oil and gas wells, and safe practices relating to
them, for the protection of the public. It is not aimed at subversion of the scheme of distribution
under the Bankruptcy Act though it may incidentally affect that distribution in some cases. It
does so, not by a direct conflict in operation, but because compliance by the receiver with the
general law means less money will be available for distribution.
Northern Badger thus echoes the proposition that provincial laws of general application
continue to apply in bankruptcy even though they may incidentally alter the amount of proceeds
available in the bankrupt's estate for distribution.
147 Provincial law plays a critical role in defining both the number and type of participants
in the bankruptcy process and the size of the bankrupt's estate. A number of this Court's
decisions have emphasized the value of standardizing bankruptcy priorities across the country.
But it is important to remember that a bankruptcy priority is a category. The precise content of
that category can and does vary to some extent from one province to the next. It seems to me
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that s. 72(1) of the Bankruptcy Act is an example of the recognition of provincial diversity.
Section 72(1) reads as follows:
72. (1) The provisions of this Act shall not be deemed to abrogate or supersede the
substantive provisions of any other law or statute relating to property and civil rights that are
not in conflict with this Act, and the trustee is entitled to avail himself of all rights and remedies
provided by that law or statute as supplementary to and in addition to the rights and remedies
provided by this Act.
148 Because the federal legislation already contemplates that provincial law will impact upon
the bankruptcy process, the respondents must do more than simply show that s. 133 has an
effect on a particular bankruptcy. Indeed, in Robinson v. Countrywide Factors Ltd., 1977
CanLII 175 (SCC), [1978] 1 S.C.R. 753, Beetz J., commenting on the precursor to s. 72(1) (s.
50(6)), wrote (at pp. 808-9):
...I am of the view that s. 50, subs. (6) of the Bankruptcy Act [R.S.C. 1970, c. B-3] provides
a clear indication that Parliament, far from intending to depart from the rule of operational
conflict, did in fact aim at the highest possible degree of legal integration of federal and
provincial laws....[Emphasis added.]
149 I conclude that within the context of the bankruptcy process judicial authority and
common sense militate in favour of a guarded approach to invalidation under the paramountcy
doctrine. When this analysis is applied to the case at bar, it obliges the respondents, in order to
prevail, to demonstrate that s. 133 of the impugned provincial Act actually reorders the
federally established priority scheme with regard to the property of the bankrupt Metal Fab by
directly creating interests therein. I now turn to this issue.
D.Application of the Law to Section 133 of The Saskatchewan Workers' Compensation Act,
1979
(i) The Validity of Section 133(1)
150 I reproduce s. 133(1), with its important portion underscored:
133.--(1) Where a person, whether carrying on an industry included under this Act or not, in
this section referred to as the principal, contracts with any other person, in this section referred
to as the contractor, for the execution by or under the contractor of the whole or any part of any
work for the principal, it is the duty of the principal to ensure that any sum that the contractor or
any subcontractor is liable to contribute to the fund is paid and, where the principal fails to do
so and the sum is not paid, he is personally liable to pay that sum to the board. [Emphasis
added.]
151 In my opinion, s. 133(1) has nothing to do with the property of the bankrupt. It creates a
strict in personam obligation from the principal owing to the Board. The property of the
principal is in no way subject to the Bankruptcy Act. The bankrupt is not even involved: there is
no concern for the specific monies held by Husky for Metal Fab or owing by Husky to Metal
Fab. The provision simply creates a third-party guarantee by the principal that the contractor
will pay its debts to the Board.
152 The respondent Husky alleges that, regardless of the fact that s. 133(1) does not involve
the property of the bankrupt, it remains in operational conflict with the Bankruptcy Act since it
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may have the effect of allowing the Workers' Compensation Board to recover more money for
the Injury Fund than it likely could have done by proving a claim in bankruptcy and relying on
s. 136. It is suggested that s. 133 permits the Board to jump from eighth place (under s. 136(1)
(h) of the Bankruptcy Act) to first, thereby circumventing the priorities in bankruptcy.
153 In response, I note that s. 133(1) only alters the Board's recovery by permitting it to
recover from a non-bankrupt third-party. There is no direct conflict within the meaning of the
quartet or of paramountcy doctrine more generally between s. 133(1) and the Bankruptcy Act.
There is nothing in the Bankruptcy Act which precludes any creditor, even if specifically
mentioned in s. 136, from pursuing its remedies against a third-party as well as or instead of
proving a claim in bankruptcy, although double recovery would certainly be frowned upon.
154 The Attorney General for Saskatchewan takes this analysis one step further by
suggesting two commonplace and intuitively reasonable examples of situations in which thirdparty liability operates in concordance with a bankruptcy: a situation involving a personal
guarantee by a third party, and a plaintiff's claim in an action for negligence against two codefendants. The Attorney General reasons as follows:
[a]A lender may loan money on the condition of receiving a personal guarantee from a third
party. If the borrower goes bankrupt, the lender has every right to pursue the third party under
the guarantee, and may recover the full amount owing. The lender then will have "advanced its
position rather dramatically", compared to what it could have received through the bankruptcy
process. The net result is a "clear advantage" to the lender, who "has managed to assure
payment of its claim and leave it to the [third party guarantor] to struggle for repayment under
the Act," probably as an unsecured creditor of the bankrupt.
[bIn] the claim of a plaintiff in an action for negligence against two co-defendants. If the
plaintiff's claim succeeds, there is a judgment owing against the two defendants. The two
defendants are jointly and severally liable for the judgment. If one defendant goes bankrupt, the
plaintiff is fully entitled to proceed against the other defendant for the full amount of the
judgment, and ignore the bankruptcy process entirely. Again, the net result is a "clear
advantage" to the plaintiff, authorized by provincial statute: Contributory Negligence Act,
R.S.S. 1978, c. C-71, s. 3(2).
155 In this case, we are not really dealing with the debt of Metal Fab any more. The
legislation has validly created two debts that, although interconnected, are independent: the debt
from Husky to the Board as surety of the Injury Fund, and then the debt of Metal Fab to Husky
for the sums paid by the latter for the delinquency of the former. There is a great difference
between altering the priorities under the Bankruptcy Act and statutorily empowering the Board
to seek relief from more than one creditor.
156 I do not accept the respondents' submission, supported by Wakeling J.A. on appeal, that
the FBDB case extended the "no interference" principle to the relationship between a creditor
and a third-party to the bankruptcy. The FBDB decision involved a bank seizing the property of
Structal Inc. pursuant to a security agreement. Subsequent to this seizure, Structal made an
assignment in bankruptcy. The Workers' Compensation Board of Quebec then tried to claim a
priority interest in the seized property by relying on a provision of the workers' compensation
legislation which stipulated that assessments for which the employer Structal was liable
amounted to a privileged claim on all the property of the employer. This Court, noting that the
property in question was still part of the estate of the bankrupt, deemed the Quebec WCB's
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order to amount to a reordering of the bankruptcy priorities. On this point, Lamer J., held at pp.
1066-67:
In this Court [the Workers' Compensation Board] argued, inter alia, that the order of priority
set out in...the Bankruptcy Act is not applicable, as the immovable in Royal Trust's possession
at the time of the bankruptcy was not part of the estate which passed to the trustee in
bankruptcy....
...
With respect, I cannot accept this reasoning. The immovable, encumbered to [FBDB] and
seized by the trustee, is part of the "property of a bankrupt" mentioned in...the Bankruptcy Act.
157 Regarding the proper interpretation of the FBDB decision, I agree with the following
submissions by the Attorney General of British Columbia and the appellant Board, respectively:
[In FBDB] the parties in question were seeking to realize, albeit outside of the bankruptcy
proceedings, against property of the bankrupt. But that property was nevertheless subject to the
Act and so, therefore, were the creditors who sought to realize against it. Accordingly, the
Federal Business Development Bank decision does not purport to extend the scheme of
priorities of proven claims under the Bankruptcy Act to recovery of the underlying indebtedness
from a third party.
That [FBDB] analysis does not take the trilogy of cases "one step further" and apply [them]
to parties or property not involved in bankruptcy. To the contrary, it specifically involves a
situation where provincial legislation directly creates an interest in the property of the
bankrupt . . . . [T]his is very different from the situation involved in this case where Husky's
liability under section 133(1)...is strictly personal and involves no claim whatsoever against
either Metal Fab or the property of Metal Fab. Accordingly, it is submitted that the reasoning of
the Court of Appeal is a significant and unwarranted extension of the principles established by
the leading cases.
158 Section 133(1) does not involve property that is related to or part of the estate of the
bankrupt and it is consequently not in operational conflict with the bankruptcy scheme. I am
strengthened in this conclusion by the decision of the Ontario Court of Appeal in Evelyn
Stevens, supra, and the case of Re French River Contracting Co., [1937] O.W.N. 665. In fact, I
prefer the Evelyn Stevens approach over that of both the Saskatchewan Court of Appeal in its
decision in the case at bar and the Saskatchewan Court of Queen's Bench in Serdula, supra, per
Lawton J.
159

In Evelyn Stevens, supra, at p. 748, Grange J.A. held:

The principle is simple. The money owing under s. 9(3) [Ontario equivalent to s. 133(1)] is
not property of the bankrupt and never comes into the hands of the trustee.
160 The Bank of Montreal submits that Evelyn Stevens can be distinguished on the facts. Its
argument revolves around the observation that in Evelyn Stevens there was a trustee overseeing
a group of unsecured creditors. On the other hand, in the case at bar, there has been an
assignment to a secured creditor and the set-off would deplete the funds normally accruing to
this secured creditor. I agree that this difference is noteworthy. However, I am not convinced
that this difference is sufficient to undermine the persuasive authority of the Evelyn Stevens
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decision. The Evelyn Stevens court did not mention that the absence of secured creditors
affected in any way its decision to uphold the validity of the impugned provision.
161 In sum, s. 136(1)(h) encompasses a claim against the property of the bankrupt. The
Board claim under s. 133(1) targets a solvent principal. The two provisions are co-extensive,
not mutually exclusive. Use of s. 133(1) does not displace s. 136(1)(h); it complements it.
162 In closing, although I find there to be no conflict between s. 133(1) and the Bankruptcy
Act, I posit that, even if there were to be some element of conflict, this must be evaluated in
light of the fact that the provincial legislation is intra vires. Legislation that is intra vires is
permitted to have an incidental and ancillary effect on a federal sphere. I would emphasize
again that this Court has traditionally declined to invoke the paramountcy doctrine in the
absence of actual operational conflict. I am uncomfortable with the "water-tight" approach to
federal bankruptcy legislation propounded by the respondents. To interpret the quartet as
requiring the invalidation of provincial laws which have any effect on the bankruptcy process is
to undermine the theory of co-operative federalism upon which (particularly post-war) Canada
has been built. In Deloitte Haskins, supra, at pp. 807-8, Wilson J. recognized it to be
appropriate to adopt as narrow a definition of operational conflict as possible in order to allow
each level of government as much area of activity as possible within its respective sphere of
authority.
163 On a related note, a rather weak argument has been made to the effect that s. 133(1) is
inoperative simply because it increases the total amount of the claims being made by creditors. I
would respond that even if this were true on the facts, many pieces of provincial legislation
achieve precisely the same goal. In fact, as discussed earlier, most claims against a bankrupt's
estate are grounded in provincial legislation; I do not see why The Workers' Compensation Act,
1979, should be impugned because it may add a creditor to the list, when nearly all of the other
creditors will have been added by virtue of other provincial statutes. Neither increasing the
number of claims made nor decreasing the amount of assets in the estate is activity necessarily
commensurate with altering the priorities of distribution among the creditors.
164 To this end, a principal's liability under s. 133(1) is not extinguished by the bankruptcy
of the contractor.
(ii) The Validity of Section 133(3)
165 I find s. 133(1) to be constitutionally valid but because I believe (for reasons outlined
infra) that the components of s. 133 are severable, I must evaluate s. 133(3) separately. As
mentioned earlier, this provision engages a more direct interference with the bankruptcy
scheme since it is the actual property of the bankrupt that is involved in the restitutionary claim
launched by the principal. It constitutes, to my mind, the only linkage between the property of
the principal and the estate of the bankrupt contractor. Section 133(3) reads as follows:
133.--...
(3) Where the principal is liable to make payment to the board under subsection (1), he is
entitled to be indemnified by any person who should have made the payment and is entitled to
withhold, out of any indebtedness due to that person, a sufficient amount in respect of that
indemnity.
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166 Before proceeding any further, I believe it necessary to subdivide s. 133(3) into two parts
because the provision enshrines two different remedies: that of set-off as well as that of
indemnification. Clearly, set-off is the more intrusive of the two since it permits the principal to
stand first in the priority scheme by taking away the property of the bankrupt before it enters
the estate. As to indemnification, any such claim by the principal might have but an ancillary
effect on the estate of the bankrupt since it only permits the principal to join the ranks of the
unsecured creditors. On this latter point, I note that it has been submitted that s. 136(1)(h) might
cover the amount owing to the principal; if so, then the principal would rank well above the
unsecured creditors. Although it is not necessary to decide this issue, I shall simply assume that
s. 136(1)(h) does not have such a wide ambit.
167 As will soon become evident, this sub-dividing of s. 133(3) is important: given that
paramountcy doctrine operates to invalidate only to the extent of the operational conflict, it
could be that because of their varying effects, the "set-off" claim could be struck while the
indemnification claim remains operational: Robinson, supra, at p. 808; MacDonald v. Vapour
Canada Ltd., 1976 CanLII 181 (SCC), [1977] 2 S.C.R. 134; Hogg, supra, at p. 16-18.
168 However, at this point in the analysis we come to s. 97(3) of the Bankruptcy Act. Neither
claim will be invalid if s. 97(3) of the Bankruptcy Act can be interpreted in a way that will
reconcile the priority scheme of the Act with the common law of set-off (and, implicitly, of
indemnification) and if the claims embodied in s. 133(3) can be found to be merely reflective of
those common law causes of action. Section 97(3), which provides that the law of set-off is to
persist in bankruptcy, reads as follows:
(3) The law of set-off applies to all claims made against the estate of the bankrupt and also
to all actions instituted by the trustee for the recovery of debts due to the bankrupt in the same
manner and to the same extent as if the bankrupt were plaintiff or defendant, as the case may
be, except in so far as any claim for set-off is affected by the provisions of this Act respecting
frauds or fraudulent preferences. [Emphasis added.]
169 Section 97(3) thus specifically envisions that there will be cases where money owing to
the bankrupt will not enter the bankrupt's estate because it will have been set off against a debt
owed by the bankrupt to that individual. As Grange J.A. noted in Evelyn Stevens (at p. 748), the
money comes to the Board by virtue of the Workers' Compensation Act, R.S.O. 1980, c. 539:
"[i]t is the Bankruptcy Act itself and not the provincial legislation that recognizes rights of setoff". I note in passing that the right of set-off in s. 97(3) includes both legal and equitable setoff: Houlden and Morawetz, Bankruptcy and Insolvency Law of Canada (3rd ed. 1993), vol. 1,
at pp. 4-90 and 4-91. This Court has recognized that legal set-off does not operate within the
context of an assignment since that assignment destroys the mutuality of the cross-obligations
between the parties: Holt v. Telford, 1987 CanLII 18 (SCC), [1987] 2 S.C.R. 193. In the case at
bar, Metal Fab assigned its book debts to the Bank, thereby presumptively eliminating the
availability of legal set-off. To this end, my focus shall be limited to equitable set-off.
170 The fundamental question at this juncture is whether s. 133(3) is merely declaratory of
the rights to set-off and indemnification that existed at equity. If s. 133(3) creates no new rights
of set-off and merely confirms the availability of traditional equitable set-off, it is consistent
with the Bankruptcy Act. In this regard, I rely on the Henfrey Samson case. In Henfrey Samson,
McLachlin J. suggested at (pp. 34-35) that if the statutory device (in that case a trust) shared the
characteristics of its common law counterpart, the former would be compatible with the
Bankruptcy Act even if it affected the distribution scheme. On the other hand, if the statutory
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device was wider in scope than that available at law or equity, there would be conflict and the
device would need to be declared a nullity. In Henfrey Samson, the Court found that the
statutory trust shared none of the characteristics of a trust established under the general
principles of law; accordingly, it was susceptible to invalidation on the ground of interference
with the order of priorities. In this regard (and as shall become evident infra), Henfrey Samson
is distinguishable from the case at bar. No "deeming" is necessary to bring Husky within the
four corners of the "law of set-off" as that term is used in s. 97(3).
171 I note that set-off operated within the bankruptcy context as early as the time of
Elizabeth I. The first specific statutory set-off clause was codified in a 1705 statute: Philip R.
Wood, English and International Set-Off (1989), at p. 282. The rationale behind the use of setoff in the bankruptcy context is aptly summarized by Fletcher Moulton L.J. in Lister v. Hooson,
[1908] 1 K.B. 174 (C.A.), at p. 178:
The right of set-off in bankruptcy has been dealt with by various statutes, but takes its origin
from the fact that the jurisdiction in bankruptcy was from the first an equitable jurisdiction. The
successive statutory formulations of the consequence of this principle, embodied in the clauses
as to mutual credit, dealings, &c., have never altered this fundamental principle, and, speaking
for myself, I cannot see any ground why in the present instance the injustice should be
perpetrated of making a person who in the balance is not a debtor to the estate pay in full the
sum due to the estate and receive only a dividend on the sums due from the estate.
172 In my opinion, s. 133(3) is duplicative of the law of equitable set-off as delineated by
this Court in Telford, supra, and confers a right that does not go beyond what would be
ordinarily available at law or equity. Moreover, under s. 92(13) of the Constitution Act, 1867, a
province has the competence to codify legal and equitable rules related to set-off. Ostensibly,
the motivation behind the codification of these rules in s. 133(3) is to facilitate recovery by
principals, many of whom would be more familiar with the terms of a statute than the
intricacies of the common law.
173 Regarding the declaratory nature of Husky's claim against the now assigned estate of the
bankrupt, I note that, absent s. 133(3), such a claim would exist according to the law of
restitution or the law of contract. In terms of restitution, it is settled that a person may claim for
recoupment or reimbursement of monies expended by him under compulsion of law if the effect
of such a payment is to discharge the liability of another. In other words, A will be allowed to
recover from B by way of set-off where A has been required to make a payment to C on B's
behalf. I am supported in this conclusion by the following passage cited from Moule v. Garrett
(1872), L.R. 7 Ex. 101, at p. 104:
"Where the plaintiff has been compelled by law to pay, or, being compellable by law, has
paid money which the defendant was ultimately liable to pay, so that the latter obtains the
benefit of the payment by the discharge of his liability; under such circumstances the defendant
is held indebted to the plaintiff in the amount."
174 This point was addressed in a more detailed manner in the decision of Lord Wright M.R.
in Brook's Wharf and Bull Wharf, Ltd. v. Goodman Brothers, [1937] 1 K.B. 534 (C.A.), at
p. 544:
The essence of the rule is that there is a liability for the same debt resting on the plaintiff and
the defendant and the plaintiff has been legally compelled to pay, but the defendant gets the
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benefit of the payment, because his debt is discharged either entirely or pro tanto, whereas the
defendant is primarily liable to pay as between himself and the plaintiff. The case is analogous
to that of a payment by a surety which has the effect of discharging the principal's debt and
which, therefore, gives a right of indemnity against the principal. [Emphasis added.]
175 In the case at bar (assuming that the order was validly made and limited to the liabilities
arising from Metal Fab's work for Husky), Husky is eligible for set-off since Husky's liability to
pay arose only as a consequence of Metal Fab's default regarding its requirement to make
payments to the Injury Fund. Payment by Husky would have the obvious effect of releasing
Metal Fab of its liability to the Board. Thus, in light of the fact that Husky is under a clear legal
obligation to make the payments in question, it follows that this is a circumstance where Husky
is entitled to seek restitution from Metal Fab. In this connection, the Workers' Compensation
Board of British Columbia points out that the B.C. legislation does not include an explicit
recognition of set-off, but still the B.C. courts appear to have read it according to the general
principles of restitution.
176 The second ground for set-off independent of s. 133(3) arises from the contractual
relationship between Metal Fab and Husky. The contracts binding the parties, in clauses 12.01
and 13.01, oblige the contractor to "comply with all laws" and indemnify the principal from any
expense arising from the "negligent performance, purported performance or non-performance
of the Contract" by the contractors. Given this language, Metal Fab's failure to pay amounts
owing to the Board constituted a breach of its contractual obligations to Husky. An
indemnification claim rises concomitantly. This claim stands apart from s. 133(3).
177 It is submitted that the fact that the property of the bankrupt has been assigned to the
Bank and, thus, that the debt is no longer technically owed to Metal Fab but to the Bank of
Montreal, militates against a finding that the law of set-off applies in this case. I disagree.
Equitable set-off (unlike legal set-off) can operate within the context of an assignment, even of
book debts: Telford, supra, at pp. 206-9, affirming Government of Newfoundland v.
Newfoundland Railway Co. (1888), 13 App. Cas. 199 (P.C.). The only pre-requisite to set-off
against the assignee is that the claim against the assignee is to arise out of the same contract or
series of events which gave rise to the original claim or be closely connected with that contract
or series of events. As noted by Wilson J. in Telford, supra, at p. 211:
. . . cases involving [set-off] debts that arise from the same contract or closely inter-related
contracts form an exception to the general rule. In these cases a debt arising out of the contract
or closely interrelated contracts may be set-off against the assignee even if the debt accrues due
after the notice of the assignment.
178 In Telford, the two debts arose out of a land-swap. The Telfords and Canadian Stanley
Development Ltd. exchanged lands of equal value, each paying the other a different cash sum
and each taking back a first mortgage or a second mortgage. The end result of the transaction
was that on closing Canadian Stanley would pay the Telfords $50,000 which the Telfords
would use for the purpose of financing the construction of a residence on their new land. Five
days prior to the closing of its deal with the Telfords, Canadian Stanley assigned its mortgage to
the Holts to secure the balance of the purchase price on a piece of land the Holts had sold to
Canadian Stanley, but failed to notify the Telfords about this assignment before the transaction
with them was closed. The Telfords later agreed to a postponement of the Canadian Stanley
mortgage resulting in the priority of that mortgage moving from second to third place on title.
The Telfords only learned about Canadian Stanley's assignment after trying to tender their first

https://www.canlii.org/en/ca/scc/doc/1995/1995canlii69/1995canlii69.html?autocomplete... 12/10/2018

CanLII - 1995 CanLII 69 (SCC)

Page 55 of 63

payment on the mortgage. They then indicated that a court application for a discharge of the
mortgage would be made. Shortly thereafter, the Holts demanded the payment then due
($50,000 plus interest, for a total of $50,886.60) and filed a statement of claim against the
Telfords for the entire amount owing (this being $150,000, independent of the amount owing on
the mortgage). This claim was based upon a clause in the Telford mortgage which provided that
upon default of any payment of the principal the whole amount would become payable. After
receiving notice of the Holts' statement of claim, the Telfords paid the $50,886.60 into court
and then counter-claimed for a discharge of the mortgage, alleging that they had the right to set
off the debt owed to them by Canadian Stanley against the assignee Holts' claim.
179 Wilson J. permitted the Telfords to use the doctrine of equitable set-off. It was duly
noted that the debts did not accrue until after the assignment. However, Wilson J. did find that
equitable set-off could operate since the debts were so closely connected that it would have
been unfair to enforce one without allowing the setting off of the other.
180 The specific assignment and the specific bankruptcy extant in the case at bar satisfy the
Telford test. I note that the debt from Metal Fab to Husky accrued on the date of the demand to
Husky by the Board (March 16, 1992). This was four days after Husky was given notice of the
assignment to the Bank yet before the occurrence of the actual assignment. However, the
Telford test is met since Husky's indemnity claim arose out of the very contracts pursuant to
which funds are now owing to the Bank of Montreal; in fact, Husky has a direct interest in the
bankrupt's property which, by force of the assignment, is now held by the Bank. Moreover, the
nexus between the amounts Husky seeks to set off and the assigned debt can be said to be more
direct than it has been in other cases where equitable set-off has been allowed: Hanak v. Green,
[1958] 2 All E.R. 141 (C.A.); Coba Industries Ltd. v. Millie's Holdings (Canada) Ltd., 1985
CanLII 144 (BC CA), [1985] 6 W.W.R. 14 (B.C.C.A.); Federal Commerce and Navigation Ltd.
v. Molena Alpha Inc., [1978] 3 All E.R. 1066 (C.A.), affirmed [1979] A.C. 757 (H.L.).
181 The cause of action specifically contemplated by Husky (i.e., a principal seeking
restitution from an assignee for book debts from a assignor whose delinquency prompted the
principal's liability in the first place) is of a sufficiently interconnected nexus so as to fit the
"closeness" criteria mandated by the Telford test. This is especially the case when the assignee
knew about the outstanding debts before receiving assignment of the estate. I am not persuaded
by the Bank's submission that equitable set-off is not available because the right to
indemnification did not arise under the contract. This analysis ignores the essential
characterization of the debts. The basis of the indemnification in the appeal at bar is the debt
paid by Husky on behalf of Metal Fab which related to the contracts signed between those two
parties. Furthermore, according Husky the ability to set off also fulfils what is likely the
principal raison d'être of the doctrine of equitable set-off in the first place, namely the
promotion of fairness.
182

Lord Denning M.R., in the Federal Commerce case, remarks at p. 1078 (C.A.):

We have to ask ourselves: what should we do now so as to ensure fair dealing between the
parties?... This question must be asked in each case as it arises for decision....
183 I recognize that, in the appeal at bar, Husky is liable under the terms of s. 133(1).
Moreover, s. 133(1) entrenches an absolute liability standard in order to create joint and several
responsibility among all employers for the sums that one of them has left unpaid. The question
then arises why it would remain "fair" to allow Husky to, in the end, escape the effects of this
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liability by permitting all of the unpaid dues to flow from the estate of the insolvent bankrupt, to
the detriment of the other creditors.
184 My response is twofold: (1) although s. 133 renders the principal and the contractor
jointly and severally liable to the Board, as between the principal and contractor it is clear that
the primary liability reposes with the contractor and, consequently, the solicitation of
contribution for payments made on behalf of that contractor by the principal is consonant with
commercial fairness; and (2) Husky's insistence that the contract contain terms obliging Metal
Fab to make the payments to the Board and its decision to hold back funds (this being a
standard industry practice), although certainly not relieving it of liability under s. 133, does
militate in favour of a finding that Husky's conduct was such that it would be equitable and fair
to allow it the right of set-off.
185 Apart from United Kingdom jurisprudence, the most persuasive authority cited to us on
the s. 133(3) issue is the Ontario Court of Appeal's decision in Evelyn Stevens. Grange J.A.,
after reviewing the authorities, concluded that equitable set-off was available to a principal who
had become fixed with liability for the contractor's unpaid debts. He concluded at p. 749:
Whether or not the money was due to the principal before the bankruptcy, it most assuredly
"arose out of or was closely connected with the same contract or series of events".
186 The Bank of Montreal also submits that s. 97(3) is not applicable to a situation where
there are secured creditors who own the funds of the bankrupt. To this end, although s. 97(3)
may have been applicable to the facts in Evelyn Stevens, it is not so to the case at bar. In
response, I note that s. 97(3) deems the law of set-off to operate in relation to all claims made
against the estate of the bankrupt. There is no distinction made regarding the types of claims.
And the Bank is the owner of nothing less and nothing more than the "estate of the bankrupt".
187 I thus find that, since s. 97(3) encapsulates the rights ordinarily available to Husky at
equity, s. 133(3) is fully operative in the case at bar, as well as to all situations in bankruptcy
where the principal would fall within the Telford test as I have interpreted it.
(iii)Does the Partial or Total Invalidity of Section 133(3) Render Section 133(1)
Inoperative?
188 It is not necessary to consider this issue since I find that subs. (3) is constitutionally
valid. However, I would like to offer certain comments on the interplay between ss. 133(1) and
(3).
189 It is important to recognize that s. 133(1) does not make the principal's obligation to the
Board in any way contingent upon the principal's ability to obtain indemnity (through set-off or
otherwise) under s. 133(3). There may be many cases in which there is either no indebtedness
between the principal and the contractor or insufficient indebtedness to cover the full liability
involved. Yet, in either of these situations, s. 133(1) is still fully applicable. To this end, not
only does s. 133(1) operate in isolation of the bankruptcy, it also operates independently from
s. 133(3). Section 133(1) is the key feature of s. 133 as a whole. It aims at preserving the
integrity of the Injury Fund. Section 133(3) is clearly secondary in this regard. Consequently, I
do not accept Husky's argument that s. 133(1) was intended solely to operate in conjunction
with s. 133(3). Although I might be prepared to find that s. 133(3) and the equitable rights it
codifies cannot operate independently from s. 133(1), I have no doubt that s. 133(1) can operate
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independently from s. 133(3). The legislature contemplated that s. 133(3) may not always be
available to assist a principal to recoup sums paid under subs. (1).
190 The argument was raised that s. 133(1) cannot stand alone since, without the
accompaniment of s. 133(3), it is a draconian, unreasonable provision tantamount to an
expropriation. But the point of the matter is that, since s. 133(3) is merely declaratory of law
and equity, s. 133(1) does not exist without a right to indemnification (or to set-off).
191 If s. 133(3) were invalid and if the law did not incorporate the equitable right of set-off
(as discussed supra), then s. 133(1) would operate to guarantee the Board payment from the
principal without a corresponding restitutionary recourse on behalf of the latter. Although this
may seem a difficult burden to bear, in a sense it is simply the cost of doing business in a
context where, for public policy reasons, the yoke of the contractor's delinquency is placed on
the principal's shoulders instead of those of the workers. Although heavy, this burden, in my
mind, is not draconian. It is partly attenuated by the fact that Husky, as a sophisticated
employer, can be safely assumed to be well-versed in the practice of obtaining clearance
certificates to protect itself from principal's liability under s. 133(1). These certificates allow a
principal to determine in advance of releasing funds to a contractor whether that contractor has
outstanding indebtedness to the Board. However, even if it created a draconian burden, there is
nothing barring the legislature from passing such legislation. The following passage from La
Forest J.A. (as he then was) in New Brunswick v. Estabrooks Pontiac Buick Ltd. (1982), 1982
CanLII 3042 (NB CA), 44 N.B.R. (2d) 201, at p. 214, is pertinent:
The courts should not...place themselves in the position of frustrating regulatory schemes or
measures obviously intended to reallocate rights and resources simply because they affect
vested rights. For legislation almost inevitably affects vested rights.
192 The legislature can even pass expropriation legislation (much more onerous than s. 133
(1)) as long as the language is clear: TransGas Ltd., supra; Manitoba Fisheries Ltd. v. The
Queen, 1978 CanLII 22 (SCC), [1979] 1 S.C.R. 101.
193 There are also policy reasons as to why s. 133(1) ought to be viewed as operating
independently from s. 133(3). The Workers' Compensation Board of Alberta argues
convincingly:
...it is submitted that to not construe section 133(1)...separately from section 133(3) would
allow mischief to creep into industrial practices. An unscrupulous employer could incorporate a
subcontractor to provide all its labour services. Thereafter if that former employer (now a
principal) could not be held liable under section 133(1) where the subcontractor is allowed to
go into or assigns itself into bankruptcy, the Accident [Injury] Fund is at risk. Ultimately, if
such a practice became widespread, the efficacy of the workers' compensation system could be
undermined.
194 In sum, I respectfully disagree with the trial judge's and Court of Appeal's conclusions
that s. 133 is to be treated as an indivisible whole. Although this finding is not necessary to
dispose of this appeal, I hope that it may settle any extant, and preclude any future, confusion
regarding the operation of s. 133, as well as its counterparts in the laws of the provinces other
than Saskatchewan.
E. Some Residual Issues
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195 The view of this Court was principally solicited for the purpose of answering the
constitutional questions. However, several of the parties raise threshold factual issues which
were not pleaded at trial which I should like to address, albeit briefly.
196 The Bank of Montreal submits that Husky was not liable under s. 133 for payment of
Metal Fab's assessments. Husky itself raises a similar issue. This follows, it is alleged, from the
following argument: within the context of s. 133, assessments should relate only to the work
done by the delinquent contractor for the impugned principal. In the case at bar, it is submitted
that there is no indication the assessments against Husky were specific only to the work
completed for Husky by Metal Fab; in fact, some affidavit evidence is now tendered to the
contrary. This evidence alleges that the assessment sent to Metal Fab by the Board was not
related to any particular work, but calculated in accordance with an annual payroll estimate
supplied by the contractor to the Board.
197 In response, I note that both the trial judge and the appeal judges found that the order
under s. 133 had been validly issued. This finding was not contested in the courts below. Leave
was not granted by this Court to hear this issue. For these reasons, I believe that this issue
should not now be heard for the first time. The general practice of this Court is, given the lack
of considered reasons of the courts below, to refuse to consider new matters raised for the first
time, especially where, had the issue actually been raised, the parties may have been in a
position to present relevant evidence and submissions: Vickery v. Nova Scotia Supreme Court
(Prothonotary), 1991 CanLII 90 (SCC), [1991] 1 S.C.R. 671; R. v. Amway Corp., 1989 CanLII
107 (SCC), [1989] 1 S.C.R. 21.
198 A far preferable procedure would be to permit this argument to be raised at the new trial
that, given the constitutionality in bankruptcy of s. 133, shall be ordered pursuant to the
disposition of the instant appeal. At that point, evidence can be adduced as to the exact sources
of the $246,745.26 allegedly owed by Metal Fab to the Board. A trial judge, when properly
presented with all of the material evidence, will be in a far better position to sift through the
records and ascertain the true amount of Metal Fab's unpaid contributions for which Husky
could be held liable. Although it could very well be that the extant assessments reveal Husky's
true liability, at this juncture I am not prepared to make such a finding.
199 However, although not in a position to determine whether the assessments made against
Husky by the Board involved unpaid contributions stemming from work Metal Fab completed
for principals other than Husky, this Court can, as a question of law, determine whether s. 133
could permit the recovery of such amounts. I find it does not. The liability of the principal is to
be limited to the specific work that was completed for it by the delinquent contractor.
200 It is unfortunate that the wording of s. 133 in the 1979 version of the statute was
amended in an ambiguous form. In cases of ambiguity, courts are to rely on the principle of
statutory interpretation according to which statutes purporting to pay the debts of one person
out of the property of another are to be given a restrictive interpretation: Driedger on the
Construction of Statutes (3rd ed. 1994), at p. 370; Board of Industrial Relations v. Avco
Financial Services Realty Ltd., 1979 CanLII 230 (SCC), [1979] 2 S.C.R. 699.
201 I am further fortified in this regard by the fact that the grandfather of s. 133, s. 9 of the
1910 Workmen's Compensation Act, limited the principal's liability to the actual work executed
for it by the delinquent contractor: see also s. 11 of the 1928 legislation. In any event, gauging
from the submissions made before this Court by the Appellants and some of the Interveners,
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such appears to be the practice of the provincial Boards when issuing notices under s. 133 and
its companion provisions. This accords with common sense, as it would appear counterintuitive to hold Husky liable for all of Metal Fab's outstanding debts to the Board. Under such
a regime, liability could be virtually limitless since it might encompass all of the shortfall
accruing to the contractor independent of the particular principal under whose contracts that
shortfall actually arose.
202 However, I note that, although relevant to the amount of the assessment in the appeal at
bar, this issue is not of wide public importance given that the Saskatchewan legislation was
once again amended in 1993 (S.S. 1993, c. 63, s. 40) to provide expressly that the liability be
limited to the specific work performed. As I see it, the 1993 amendment supports my
conclusion that the liability of the principal be limited to the unpaid funds arising out of the
specific work completed for it since this amendment appears to be intended as a clarification of
the law, not as a substantive change.
203 I also find that limiting s. 133(1) to the debts arising out of the actual work completed for
the principal permits the subsection to operate in tandem with subs. (3). As was discussed
supra, subs. (3), in order to be valid in the bankruptcy context, must be interpreted to permit
only set-off to the extent allowed at law or equity. I believe that the law of set-off would only
allow the restitution of the sums paid by the principal to the Board that actually involved
monies that the delinquent contractor was liable to pay by virtue of its nexus with the principal.
204 The Board and the Bank of Montreal raise a further issue. It is suggested that s. 133(3)
does not entitle Husky to indemnify itself out of funds owing to Metal Fab because it received
the demand for payment from the Board after it had been notified that Metal Fab had given
notice of assignment of book debts to the Bank of Montreal. There was thus no "indebtedness
towards the contractor", but only towards the assigned party.
205 Again, I note that this issue was not argued fully in the courts below; in fact, no
questions were raised regarding the factual ability of Husky to indemnify itself from the
property of the bankrupt. It thus comes as no surprise that the factual record to which this Court
can turn to resolve this question is somewhat bare. I therefore conclude that this issue should
not be decided at this point. It is better left to be determined by a trial court, perhaps even by
fiat. I would suggest, however, that the fact that s. 133(3) is but declaratory of equitable set-off
(as discussed supra), in which set-off can operate after the assignment has occurred, be
seriously taken into account in the eventual disposition of this issue.
206 Husky argues that it did not breach its statutory duty to ensure payment by the contractor
under s. 133(1) because it held back certain sums (in excess of the unpaid assessments) and
ensured that Metal Fab would be contractually bound to pay the WCB fund. Until this point in
the litigation, it was settled that Husky was, barring the non-operation of the statute, liable to
pay the Board. There is no reason for this Court now to review the findings of the trial and
appellate judges in this matter, especially, once again, given the paucity of the factual record
advanced in favour of this proposition.
207 In any event, I note that the duty created by s. 133(1) is not one of due diligence. The
statutory language has encumbered the principal with absolute liability. Nothing short of
actually ensuring payment will discharge the duty. Husky's reading of s. 133(1) ignores the true
purpose of the provision, namely the maintenance of the viability of the Injury Fund through the
creation of joint and several liability among employers for the contributions.
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208 Finally, on a related note, it is submitted that once the property passed into the hands of
the assigned Bank, Husky was no longer in any position of control or supervision over Metal
Fab. Therefore it no longer operated under the statutory duty to ensure that Metal Fab paid its
assessments. For this reason, the ability of the Board to collect under s. 133(1) could not be
invoked. Husky also submits that, were it to encourage the bankrupt to pay the amounts due to
the Board, it would infringe s. 158 (obligation of a bankrupt to deliver all of the property to the
trustee) and thereby effectively aid and abet in the commission of an offence contrary to s. 198
(a) of the Bankruptcy Act. I reject this submission. A bankrupt's obligations under s. 158 are
necessarily qualified by other provisions of the Act such as s. 72(1) (allowing interplay with
provincial legislation) and s. 97(3) (recognizing rights of set-off against the bankrupt's estate).
There is no operational conflict between ss. 133(1) and 158(a). I also note that s. 133(1) creates
a situation in which, ab initio, the principal is liable for any debt owed to the Board by the
contractor. It does not matter whether, ex post facto, control over the contractor's estate passes
into other hands.
VI. Conclusions and Disposition
209

By way of summary, it may be helpful to state my conclusions:

1 There is no conflict between s. 133(1) of the Act and the Bankruptcy Act. Consequently,
s. 133(1), although not primarily designed for the bankruptcy context, is applicable and
operative if and when the contractor whose delinquency gave rise to the Board's order against
the principal files an assignment in bankruptcy.
2 There is no conflict, as the term is understood in paramountcy analysis, between s. 133(3)
and the Bankruptcy Act, regardless of whether s. 133(3) is used for purposes of set-off or
indemnification from the estate of the bankrupt. Section 133(3) is declaratory of the equitable
right of set-off and indemnification. Such an equitable right arises upon the facts of this case
and is reconcilable with the Bankruptcy Act by virtue of s. 97(3).
3 In terms of constitutional analysis, the simple fact that a provincial undertaking may have
an effect upon a bankruptcy does not necessarily mean that such an undertaking is to be
nullified under paramountcy analysis. Further, the fact that the Board might be able to recover
more money as a result of s. 133 does not mean that this provision is in operational conflict
with the Bankruptcy Act. Operational conflict means that compliance with the provincial statute
means offending the federal one. But the two pieces of legislation involved here are
complementary.
4 The Court of Appeal erred in law in asserting that the "quartet" of Supreme Court of
Canada cases, Re Bourgault, Deloitte Haskins, Henfrey Samson, and FBDB, are to be
interpreted as invalidating any provincial law that affects the outcome of a bankruptcy.
210

I would answer the constitutional questions as follows:

1 Where a contractor as referred to in s. 133 of The Workers' Compensation Act, 1979, S.S.
1979, c. W-17, is in bankruptcy and but for the bankruptcy, the principal as referred to in s. 133
would be liable to pay the assessment due by the contractor under the Act, is s. 133 of the said
Act inoperative or inapplicable in whole or in part, by reason of being in conflict with the
Bankruptcy Act, R.S.C., 1985, c. B-3, and in particular ss. 17(1), 67, 95, 136(1)(h), 148, 158(a)
and 198(a) thereof?
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No.
2

Was s. 133 of the said Act inoperative or inapplicable in the circumstances of this case?
No.

211 Consequently, I would allow the appeal with costs throughout and set aside the judgment
of the Saskatchewan Court of Appeal. I would remit the matter to trial in order to determine
whether, on the facts of this case, the Board notice to pay was properly tendered under s. 133
(1), whether Husky can (despite the assignment and the timing of the notice thereof) indemnify
itself from the property of the bankrupt, and whether the amounts assessed were actually those
which arose out of Metal Fab's work for Husky. If so, then the Board is statutorily entitled to
recover the unpaid contributions from Husky and Husky, in turn, can set off these amounts
from the hold-backs it has regarding the property of the bankrupt, which has been assigned to
the Bank of Montreal. In the unlikely event of a shortfall between the contributions owing and
the amount held back, Husky is entitled to file a claim for this shortfall as an unsecured
creditor, unless it wishes to present legal submissions as to why it should be able to claim under
s. 136(1)(h).
212 After these reasons were prepared, I had the benefit of reading the reasons of my
colleague Gonthier J. I would like to offer a response on certain points. I am uncomfortable
with reliance upon secondary sources -- even sources as allegedly succinct and helpful as the
article by Roman and Sweatman, supra -- for interpretation of this Court's decisions. I believe
that it is preferable to refer directly to the decisions, particularly when I find that the article in
question advances propositions which I find problematic in the so-called "effect" aspect, which
I will now discuss.
213 My understanding of the concept of "effect" in this Court's federalism jurisprudence is
that both vires and paramountcy analyses hinge upon the extent of the effect. "An" effect on a
federal sphere is, by itself, insufficient to invalidate provincial legislation. Rather, there must be
a relatively substantial effect (i.e., an effect that is more than incidental or ancillary). Where this
is so, the operational conflict must be express, as I have mentioned in these reasons; upon
finding such an operational conflict, the provincial legislation will yield to the federal
legislation to the extent of the conflict. In so far as my colleague has introduced some further
refinements on this traditional analysis, dealing with exclusive as opposed to concurrent or
overlapping jurisdictions, and invoking a separate concept or doctrine of "applicability" in this
context, I, with respect, find this somewhat confusing. In short, it seems to me to confuse the
doctrines of vires and paramountcy, as these have been traditionally understood, and I do not
read the Deloitte Haskins and Bank of Montreal cases as supporting such a departure.
Appeal dismissed with costs, SOPINKA, CORY, IACOBUCCI and MAJOR JJ. dissenting.
Section 133 is inapplicable in bankruptcy when s. 133(1) of The Workers' Compensation Act,
1979, operates in tandem with s. 133(3). Section 133 was inapplicable when the contractor
entered bankruptcy.
Solicitors for the appellant: MacPherson, Leslie & Tyerman, Regina.
Solicitors for the respondent Husky Oil Operations Ltd.: Hleck, Kanuka, Thuringer, Regina.
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Solicitor for the respondent Her Majesty The Queen in right of Canada, as represented by
the Minister of National Revenue: The Attorney General of Canada, Ottawa.
Solicitor for the respondents Her Majesty The Queen in right of theProvince of
Saskatchewan, as represented by the Minister of Human Resources, Labour and Employment,
and Her Majesty The Queen in right of the province of Saskatchewan, as represented by the
Minister of Finance: The Attorney General for Saskatchewan, Regina.
Solicitors for the respondent Bank of Montreal: Balfour, Moss, Saskatoon.
Solicitors for the respondents Eric Zimmerman, Garth Price,Trevor Brown, Arthur Gingras,
Kelly Houston, Darcy Kuzio, Hans Bohle, Charles Pshebenicki and Terry Sapergia: Pederson,
Norman, McLeod, Regina.
Solicitors for the respondent SBW--Wright Construction Inc.: Gauley & Co., Regina.
Solicitors for the respondent Campbell West (1991) Ltd.: McKercher, McKercher, Laing &
Whitmore, Regina.
Solicitors for the respondent Fuller Austin Insulation Inc.: Johnston, Bennett & Sholter,
Lloydminster.
Solicitors for the respondent United Industrial Equipment Rentals Ltd.: Kirzinger, Hall,
Revering & Wells, Lloydminster.
Solicitors for the respondent ATCO Enterprises Ltd.: Nussbaum & Burrows, Saskatoon.
Solicitors for the respondent Deloitte & Touche Inc., as Trustee in Bankruptcy of the Estate
of Metal Fabricating & Construction Ltd.: MacDermid, Lamarsh, Saskatoon.
Solicitor for the respondent the Attorney General for Saskatchewan: The Attorney General
for Saskatchewan, Regina.
Solicitor for the intervener the Attorney General for Ontario: The Attorney General for
Ontario, Toronto.
Solicitor for the intervener the Attorney General for New Brunswick: The Attorney General
for New Brunswick, Fredericton.
Solicitor for the intervener the Attorney General of British Columbia: The Attorney General
of British Columbia, Victoria.
Solicitor for the intervener the Attorney General for Alberta: The Attorney General for
Alberta, Edmonton.
Solicitor for the intervener the Workers' Compensation Board of Ontario: The Workers'
Compensation Board of Ontario, Toronto.
Solicitor for the intervener the Workers' Compensation Board of British Columbia: The
Workers' Compensation Board of British Columbia, Richmond.
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Solicitor for the intervener the Workers' Compensation Board of Alberta: The Workers'
Compensation Board of Alberta, Edmonton.
Solicitors for the intervener the Workers' Compensation Health and Safety Board of
Yukon: Preston, Hillis & Co., Whitehorse.
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2013 SCC 44

File No.: 34429.

2013: January 15; 2013: August 2.

Present: McLachlin C.J. and LeBel, Fish, Abella, Rothstein, Cromwell, Moldaver,
Karakatsanis and Wagner JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR NEWFOUNDLAND AND LABRADOR

Constitutional law — Division of powers — Navigation and shipping
—Interjurisdictional immunity — Federal paramountcy — Federal maritime legislation
providing for action by dependants in case of death of person — Provincial workers’
compensation legislation prohibiting actions in respect of injury against employer or worker if
compensation payable — Fishermen dying in maritime accident — Dependants obtaining
compensation under provincial workers’ compensation scheme and bringing negligence action
under federal maritime legislation — Whether provincial legislation constitutionally
inapplicable to federal maritime negligence claims by reason of doctrine of interjurisdictional
immunity — Whether provincial legislation constitutionally inoperative in respect of federal
maritime negligence claims by reason of doctrine of federal paramountcy — Constitution Act,
1867, s. 91(10) — Workplace Health, Safety and Compensation Act, R.S.N.L. 1990, c. W-11,
s. 44 — Marine Liability Act, S.C. 2001, c. 6, s. 6(2).
Maritime law — Liability in tort — Statutory bar of action — Fishermen dying in
maritime accident in the course of employment — Whether negligence action brought by
dependants under federal maritime legislation prohibited by provincial workers’ compensation
legislation — Workplace Health, Safety and Compensation Act, R.S.N.L. 1990, c. W-11, s. 44 —
Marine Liability Act, S.C. 2001, c. 6, s. 6(2).
Workers’ compensation — Statutory bar of action — Compensation legislation
prohibiting actions against employer or worker in respect of injury if compensation payable —
Fishermen dying in maritime accident in the course of employment — Dependants obtaining
compensation and bringing negligence action — Whether death occurred otherwise than in the
conduct of the operations usual in or incidental to the industry carried on by the employer —
Whether statutory bar applies — Workplace Health, Safety and Compensation Act, R.S.N.L.
1990, c. W-11, s. 44.
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The Ryan brothers died when their ship, the Ryan’s Commander, capsized while
returning from a fishing expedition off the coast of Newfoundland and Labrador. Their widows
and dependants (the “Ryan Estates”) applied for and received compensation under
Newfoundland and Labrador’s Workplace Health, Safety and Compensation Act (“WHSCA”).
In addition, proceeding under the federal Maritime Liability Act (“MLA”), the Ryan Estates
commenced an action against Universal Marine Limited, Marine Services International Limited
and its employee P, alleging negligence in the design and construction of the Ryan’s
Commander, as well as against the Attorney General of Canada, alleging negligence in the
inspection of the vessel by Transport Canada. Marine Services and P applied to the Workplace
Health, Safety and Compensation Commission for a determination of whether the action was
prohibited by virtue of the statutory bar of action contained in s. 44 of the WHSCA. The
Commission held that the action was statute barred by s. 44. On judicial review, the Supreme
Court, Trial Division, overturned the decision of the Commission, holding that the doctrines of
interjurisdictional immunity and federal paramountcy applied and therefore that s. 44 must be
read down to allow the action to proceed. The majority of the Court of Appeal upheld the trial
judgment.
Held: The appeal should be allowed. Section 44 of the WHSCA is constitutionally
applicable and operative.
The statutory bar at s. 44 of the WHSCA applies on the facts of this case. It does
not only benefit an “employer” in a direct employment relationship with the injured worker.
Any employer that contributes to the scheme and any worker of such an employer benefits from
the statutory bar, as long as the worker was injured in the course of his or her employment and
the injury occurred in the conduct of the operations usual in or incidental to the industry carried
on by the employer. In the case at bar, the Commission’s finding that the injury that led to the
death of the Ryan brothers occurred in the conduct of the operations usual in or incidental to the
industry carried on by Marine Services is entitled to deference. It is a question of mixed fact
and law that the Commission answered by assessing the evidence and interpreting its home
statute; moreover, the WHSCA contains a privative clause. In light of these factors, the standard
of reasonableness applies.
Section 44 of the WHSCA is constitutionally applicable and operative and, as such,
bars the action initiated by the Ryan Estates against Marine Services and P. The first step in the
resolution of a constitutional issue involving the division of powers is an analysis of the “pith
and substance” of the impugned legislation, which consists of an inquiry into the true nature of
the law in question for the purpose of identifying the matter to which it essentially relates.
Then, at the end of a pith and substance analysis, a court should consider interjurisdictional
immunity only if there is prior case law favouring its application to the subject matter at hand,
as is the case in this appeal. A two-pronged test must be met to trigger the application of this
doctrine. The first step is to determine whether the impugned legislation trenches on the core of
a head of power listed in ss. 91 or 92 of the Constitution Act, 1867. Then, if the impugned
legislation trenches on the core of a head of power, the second step is to determine whether the
encroachment is sufficiently serious. The impugned legislation must impair rather than just
affect the core. When interjurisdictional immunity applies, the impugned law is simply
inapplicable to the extra-jurisdictional matter.
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Interjurisdictional immunity does not apply in the case at bar. The first prong of
the test is met, but not the second. A provincial statute of general application, such as s. 44 of
the WHSCA, cannot have the effect of indirectly regulating an issue of maritime negligence law,
which is at the core of the federal power over navigation and shipping. By altering the range of
claimants who may make use of the statutory maritime negligence action provided by s. 6(2) of
the MLA, s. 44 of the WHSCA trenches on the core of the federal power over navigation and
shipping. However, s. 44 of the WHSCA does not impair the exercise of the federal power over
navigation and shipping. It may affect the exercise of that federal power, however, this level of
intrusion is insufficient to trigger interjurisdictional immunity. The intrusion of s. 44 is not
significant or serious when one considers the breadth of the federal power over navigation and
shipping, the absence of impact on the uniformity of Canadian maritime law, and the historical
application of workers’ compensation schemes in the maritime context.
The doctrine of federal paramountcy does not apply in this case either, under a
proper interpretation of the MLA. According to this doctrine, when the operational effects of
provincial legislation are incompatible with federal legislation, the federal legislation must
prevail and the provincial legislation is rendered inoperative to the extent of the
incompatibility. Federal paramountcy applies where there is an inconsistency between a valid
federal legislative enactment and a valid provincial legislative enactment, but not between a
common law rule and a valid provincial law. Inconsistency can arise from two different forms
of conflict: the operational conflict, when compliance with one statute means a violation of the
other statute, and the frustration of federal purpose. The standard for invalidating provincial
legislation on the basis of frustration of federal purpose is high.
Section 6(2) of the MLA provides a cause of action to the dependants of a person
who dies by the fault or negligence of others in a maritime law context that is to be adjudicated
under Canadian maritime law. However, it makes room for the operation of provincial
workers’ compensation schemes. The WHSCA and the MLA can operate side by side without
conflict. Section 6(2) of the MLA provides that a dependant may bring a claim “under
circumstances that would have entitled the person, if not deceased, to recover damages”. This
language suggests that there are situations where a dependant is not allowed to bring an action
pursuant to s. 6(2) of the MLA. Such a situation occurs where a statutory provision, such as
s. 44 of the WHSCA, prohibits litigation because compensation has already been awarded under
a workers’ compensation scheme. The statutory bar in s. 44 of the WHSCA removes
compensation for workplace injury from the tort system, of which the MLA is a part. As such,
for the purposes of s. 6(2) of the MLA, a deceased worker whose dependants are entitled to
compensation under the WHSCA is a person who died under circumstances that would not have
entitled the worker to recover damages if he or she had lived. The WHSCA, which establishes a
no-fault regime to compensate for workplace-related injury, does not frustrate the purpose of
s. 6(2) of the MLA, which was enacted to expand the range of claimants who could start an
action in maritime negligence law. The WHSCA simply provides for a different regime for
compensation that is distinct and separate from tort.
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The judgment of the Court was delivered by
LEBEL AND KARAKATSANIS JJ. —
I.

Introduction and Overview

[1]
The sea took the lives of two fishermen off the coast of Newfoundland and
Labrador. Their estates sought compensation in tort from parties allegedly responsible for their
death. This appeal raises the issue of whether the statutory bar of action in s. 44 of the
Workplace Health, Safety and Compensation Act, R.S.N.L. 1990, c. W-11 (“WHSCA”), applies
and bars a negligence action initiated under s. 6(2) of the Marine Liability Act, S.C. 2001, c. 6
(“MLA”). The widows and dependants of the deceased fishermen commenced the action after
having received compensation under the WHSCA.
[2]
The majority of the Court of Appeal found that the statutory bar in s. 44 of the
WHSCA was inapplicable due to interjurisdictional immunity and inoperative by virtue of
federal paramountcy.
[3]
We would allow the appeal. Section 44 of the WHSCA applies and it is both
constitutionally applicable and operative. The negligence action is therefore dismissed.
II.

Background Facts
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[4]
Joseph and David Ryan (the “Ryan brothers”) tragically died on September 19,
2004, when their ship, the Ryan’s Commander, capsized while returning from a fishing
expedition off the coast of Newfoundland and Labrador. Their widows and dependants (the
“Ryan Estates”) applied for and received compensation under the WHSCA.
[5]
Proceeding under the MLA, the Ryan Estates also commenced an action in 2006
against Universal Marine Limited (“Universal Marine”), Marine Services International Limited
(“Marine Services”) and its employee David Porter, alleging negligence in the design and
construction of the Ryan’s Commander, which had been commissioned by the Ryan brothers in
2003. The action was also brought against the Attorney General of Canada, alleging negligence
in the inspection of the vessel by Transport Canada. If the negligence action were to succeed,
the Ryan Estates have indicated that the Workplace Health, Safety and Compensation
Commission (“Commission”) would seek repayment of the compensation received by the Ryan
Estates under the WHSCA.
[6]
Marine Services and Mr. Porter applied to the Commission under s. 46 of the
WHSCA for a determination of whether the Ryan Estates’ action is prohibited by virtue of the
statutory bar in s. 44 of the WHSCA. The Commission held that the action was statute barred
by s. 44. According to the Commission, the WHSCA applied because the Ryan brothers had
died in the course of their employment, and Universal Marine, Marine Services, and the
Attorney General of Canada were “employers” and David Porter was a “worker” within the
meaning of s. 2 of the WHSCA. The Commission concluded that the constitutional doctrines of
interjurisdictional immunity and federal paramountcy did not apply.
III. Judicial History

A.

Supreme Court of Newfoundland and Labrador — Trial Division (Hall J.), 2009 NLTD
120 (CanLII), 289 Nfld. & P.E.I.R. 198

[7]
On judicial review, Hall J. overturned the decision of the Commission. He
determined that the WHSCA is, in pith and substance, an insurance scheme. He also held that
liability in the marine context falls within the exclusive federal jurisdiction over “Navigation
and Shipping” under s. 91(10) of the Constitution Act, 1867. He found that the right to make a
claim under the MLA is a core feature of that federal power.
[8]
Hall J. held that interjurisdictional immunity applied. In his opinion, the statutory
bar in s. 44 of the WHSCA impaired the right to make a claim under the MLA, which belongs to
the core of the federal power over navigation and shipping. He therefore concluded that s. 44
must be read down so as not to bar the action initiated by the Ryan Estates.
[9]
Hall J. also determined that federal paramountcy applied because the Ryan Estates
could not comply with both the MLA and the WHSCA. This conflict required that s. 44 of the

https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?searchUrlHash=A... 12/10/2018

CanLII - 2013 SCC 44 (CanLII)

Page 10 of 29

WHSCA be read down to allow the action of the Ryan Estates to proceed. At the judicial
review hearing, the parties agreed that the Attorney General of Canada was not an employer
under the WHSCA.
B.

Supreme Court of Newfoundland and Labrador — Court of Appeal (Green C.J.N.L. and
Welsh and Rowe JJ.A.), 2011 NLCA 42 (CanLII), 308 Nfld. & P.E.I.R. 1

[10]
The majority of the Court of Appeal upheld the trial judgment. It noted that
Parliament and the legislature chose to enact “two fundamentally different legal regimes
dealing with compensation for injury and death, and [that] these two regimes appear to overlap
in their application to claims arising out of workplace injuries in a marine environment” (para.
54). It also noted that the MLA adopts a fault-based approach, whereas the WHSCA establishes
a no-fault insurance scheme.
[11]
The majority held that the WHSCA is a valid exercise of the provincial power over
property and civil rights under s. 92(13) of the Constitution Act, 1867. However,
interjurisdictional immunity applied because s. 44 of the WHSCA trenches on maritime
negligence law, which sits at the core of the federal power over navigation and shipping: Ordon
Estate v. Grail, 1998 CanLII 771 (SCC), [1998] 3 S.C.R. 437. Since s. 44 of the WHSCA
purports to bar an action based on maritime negligence law, it impairs the core of that federal
power.
[12]
The majority also concluded that federal paramountcy applied. It explained that
an operational conflict arose between the MLA and the WHSCA because a maritime claimant
who is subject to the WHSCA could bring an action under the MLA. The majority held that the
words “circumstances that would have entitled the person, if not deceased, to recover damages”
in s. 6(2) of the MLA cannot reasonably be interpreted as allowing provincial workers’
compensation legislation to determine the scope of the right to access the federal maritime tort
regime. Even if dual compliance was possible, the operation of s. 44 frustrated the purpose of
the MLA by denying access to the federal maritime tort regime to the dependants of persons
who die in maritime incidents.
[13]
In dissent, Welsh J.A. concluded that federal paramountcy did not apply. She was
of the view that no operational conflict arose between s. 6(2) of the MLA and s. 44 of the
WHSCA. In her opinion, while the latter takes away the right of the deceased person to sue to
recover damages, the former simply says that the dependants “may” start an action “under
circumstances” where the deceased would have been entitled to do so. She explained that a
liberal interpretation of the MLA allows for dependants of a deceased person to start an action
unless, in the circumstances, an action to recover damages is not available for a statutory
reason. Such a statutory reason exists in this case, as the entitlement to compensation under the
WHSCA precludes the deceased’s entitlement to sue. This interpretation permits compliance
with both statutes. Furthermore, she was of the view that the fact that s. 44 of the WHSCA
restricts the scope of the right granted under s. 6(2) of the MLA is not sufficient to establish the
frustration of a federal purpose.
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[14]
Welsh J.A. also held that interjurisdictional immunity did not apply because s. 44
of the WHSCA does not trench on the core of the federal power over navigation and shipping.
She determined that the WHSCA is a workers’ compensation scheme which does not engage
issues of negligence. As such, the rationale underlying this Court’s determination in Ordon, i.e.
that maritime negligence law is a core element of federal jurisdiction over navigation and
shipping, does not apply to workers’ compensation legislation.
IV. Analysis

A. Issues

[15]
In this appeal, two issues must be addressed. First, does s. 44 of the WHSCA
apply on the facts of this case? Second, if s. 44 applies, is it constitutionally applicable and
operative? Regarding the second issue, the Chief Justice formulated two constitutional
questions:

B.

1.

Is s. 44 of the Workplace Health, Safety and Compensation Act, R.S.N.L.
1990, c. W-11, constitutionally inoperative in respect of federal maritime
negligence claims made pursuant to s. 6 of the Marine Liability Act, S.C.
2001, c. 6, by reason of the doctrine of federal paramountcy?

2.

Is s. 44 of the Workplace Health, Safety and Compensation Act, R.S.N.L.
1990, c. W-11, constitutionally inapplicable to federal maritime negligence
claims made pursuant to s. 6 of the Marine Liability Act, S.C. 2001, c. 6, by
reason of the doctrine of interjurisdictional immunity?

Relevant Legislative Provisions

[16]
Two legislative provisions are relevant to this appeal: s. 44 of the WHSCA and s. 6
(2) of the MLA. Section 44 of the WHSCA provides as follows:
44. (1) The right to compensation provided by this Act is instead of rights and
rights of action, statutory or otherwise, to which a worker or his or her dependents
are entitled against an employer or a worker because of an injury in respect of
which compensation is payable or which arises in the course of the worker’s
employment.
(2) A worker, his or her personal representative, his or her dependents or the
employer of the worker has no right of action in respect of an injury against an
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employer or against a worker of that employer unless the injury occurred otherwise
than in the conduct of the operations usual in or incidental to the industry carried on
by the employer.
(3) An action does not lie for the recovery of compensation under this Act and
claims for compensation shall be determined by the commission.

[17]

Section 6(2) of the MLA provides as follows:
6. . . .
(2) If a person dies by the fault or neglect of another under circumstances that
would have entitled the person, if not deceased, to recover damages, the dependants
of the deceased person may maintain an action in a court of competent jurisdiction
for their loss resulting from the death against the person from whom the deceased
person would have been entitled to recover.

C.

Positions of the Parties

(1)

Application of Section 44 of the WHSCA

[18]
The first issue is the interpretation of the WHSCA and the determination of its
scope of application. Only the Ryan Estates address this issue in their factum before this
Court. However, the issue was discussed at length at the hearing. The appellants submit that s.
44 of the WHSCA applies and bars the action initiated by the Ryan Estates for the reasons stated
by the Commission: the appellants are subject to the WHSCA, the Ryan brothers were injured in
the course of their employment, and “the injury occurred . . . in the conduct of the operations
usual in or incidental to the industry carried on by” Marine Services. The Ryan Estates respond
that s. 44 does not apply because the Ryan brothers were not employed by Marine Services at
the time of the accident that caused their death. The Attorney General of Canada made no
submissions on this issue.

(2)

Constitutional Applicability and Operability of Section 44 of the WHSCA

(i)

Interjurisdictional Immunity
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[19]
Assuming that s. 44 applies, the parties then address the second issue: the
constitutional applicability and operability of s. 44. The appellants submit that the doctrine of
interjurisdictional immunity is not engaged. The statutory bar in the WHSCA applies only to
employers and workers in one province. It does not impair the uniformity of Canadian
maritime law. Canadian law has long recognized the application of provincial workers’
compensation legislation in the maritime context. The Court of Appeal erred in its application
of this Court’s decision in Ordon. The judgment of our Court held that maritime negligence
law is at the core of the federal power over navigation and shipping and that it is
constitutionally impermissible for a provincial statute of general application to indirectly
regulate maritime negligence law issues. But, unlike Ordon, this case concerns the nature of
the civil rights as between provincial employers and workers. Federal jurisdiction over
navigation and shipping is not engaged and should not preclude the operation of provincial
workers’ compensation schemes in maritime industries.
[20]
The Ryan Estates say that the doctrine of interjurisdictional immunity is triggered.
Maritime negligence law belongs to the core of the federal competence over navigation and
shipping. The WHSCA indirectly regulates maritime negligence law by eliminating recourse to
a statutory maritime negligence action. Eliminating access to the right of the action provided
by s. 6(2) of the MLA seriously impairs this core and triggers the application of the doctrine of
interjurisdictional immunity.
[21]
The Attorney General of Canada also submits that interjurisdictional immunity
applies. Maritime negligence law, which is part of the core of federal jurisdiction over
navigation and shipping, includes the rules relating to who can be compensated for death and
injury resulting from a maritime accident. The statutory bar in s. 44 of the WHSCA sterilizes
the right of dependants to sue for wrongful death pursuant to s. 6(2) of the MLA. There is no
higher form of impairment.
(ii)

Federal Paramountcy

[22]
The parties also address the other constitutional issue, the application of the
doctrine of federal paramountcy. The appellants argue that paramountcy does not apply. The
federal and provincial statutes can operate together without conflict because there is no right to
make a claim pursuant to s. 6(2) of the MLA where a fatality occurs “under circumstances” that
deny to the deceased person the right to recover damages under the general liability regime (for
example where, as here, litigation is barred by a provincial workers’ compensation scheme).
Moreover, the fact that the provincial statute limits the scope of the right under s. 6(2) of the
MLA does not frustrate a federal purpose.
[23]
The Ryan Estates submit that paramountcy applies. First, an operational conflict
exists if s. 44 of the WHSCA bars an action against any employer that is subject to the scheme.
Then, the Ryan Estates say that the provision frustrates the federal purpose of regulating marine
liability claims by eliminating recourse to the MLA. The application of that provincial bar
would have far-reaching implications for liability claims under the MLA. An “employer” would
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not be subject to federal marine liability in certain instances because of the protection granted to
it under provincial law.
[24]
The Attorney General of Canada agrees with the Ryan Estates. Section 6(2) of the
MLA is the gateway to the federal maritime tort regime for dependants of seamen who die at
sea. Parliament determined that dependants can maintain any maritime liability action that
would have been available to the deceased person. The statutory bar in the provincial statute
denies them that cause of action. The two laws are diametrically opposed; the one extinguishes
the other. Moreover, the provincial law frustrates the federal purpose of creating a cause of
action that allows dependants to choose their preferred method of obtaining compensation after
a wrongful death in the maritime context and maintaining national uniformity in maritime
negligence law.
(3)

Interveners

[25]
The interveners are the Attorneys General of Ontario, Nova Scotia, British
Columbia and Newfoundland and Labrador, the Newfoundland and Labrador Workplace
Health, Safety and Compensation Commission, and the Workers’ Compensation Board of
British Columbia. Collectively, the interveners agree with the appellants that s. 44 of the
WHSCA applies and that the provision engages neither federal paramountcy nor
interjurisdictional immunity.
D. Nature of Workers’ Compensation Schemes

[26]
Professor Peter Hogg concisely describes the general nature and operation of
workers’ compensation schemes:
Workers’ compensation is a public insurance plan that provides compensation
for workers injured by accident in the course of their employment. It is financed by
premiums paid by employers under compulsion of law, and it is administered by a
public agency, usually called a Workers’ Compensation Board. The benefits are
payable for all work-related accidents (and some occupational diseases are now
usually covered as well) regardless of whether or not there was negligence on the
part of the employer. In all provinces and territories, the common law action for
negligence has been abolished for work-related injuries, leaving the statutory
scheme as the exclusive source of compensation.
(P. W. Hogg, Constitutional Law of Canada (5th ed. Supp.), vol. 1, at p. 33-9)

[27]
Provincial workers’ compensation schemes generally cover persons employed in
the relevant province, even if a workplace accident occurs outside of the province: Workmen’s
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Compensation Board v. Canadian Pacific Railway Co., 1919 CanLII 411 (UK JCPC), [1920]
A.C. 184 (P.C.) (“Canadian Pacific Railway”). The compensatory elements of these schemes
apply to federal undertakings operating within the province, but the occupational health and
safety elements do not: Bell Canada v. Quebec (Commission de la santé et de la sécurité du
travail), 1988 CanLII 81 (SCC), [1988] 1 S.C.R. 749, at p. 763, and Tessier Ltée v. Quebec
(Commission de la santé et de la sécurité du travail), 2012 SCC 23 (CanLII), [2012] 2 S.C.R. 3,
at paras. 5-6.
[28]
Workers’ compensation schemes in Canada are rooted in a report by the
Honourable Sir William Ralph Meredith, former Chief Justice of Ontario, who was appointed
in 1910 to study approaches to workers’ compensation and to recommend a scheme for
Ontario. In 1914, Ontario adopted his proposal to compensate “injured workers through an
accident fund collected from industry and under the management of the state”, and the other
provinces followed: Hogg, at p. 33-9; Pasiechnyk v. Saskatchewan (Workers’ Compensation
Board), 1997 CanLII 316 (SCC), [1997] 2 S.C.R. 890, at para. 24.
[29]
The central element of Sir Meredith’s proposal was what has come to be called the
“historic trade-off”: workers “lost their cause of action against their employers but gained
compensation that depends neither on the fault of the employer nor its ability to pay”, while
employers had to contribute to a common fund “but gained freedom from potentially crippling
liability”: Pasiechnyk, at para. 25.
[30]
This “historic trade-off” provides timely and guaranteed compensation for workers
(or their dependants) and reduces liability for employers. In Pasiechnyk, Sopinka J. described it
as a necessary and central feature to a workers’ compensation scheme (para. 26). See also
Reference re: Workers’ Compensation Act, 1983 (Nfld.), ss. 32, 34 (1987), 1987 CanLII 118
(NL CA), 44 D.L.R. (4th) 501 (Nfld. C.A.).
[31]
The WHSCA is a workers’ compensation scheme in Newfoundland and Labrador
providing no-fault compensation to workers and their dependants arising from workplace
accidents; it mandates automatic compensation without the need to establish fault on the part of
the employer. The WHSCA replaces the tort action for negligence with compensation. As such,
it is distinct from tort law. Section 44 of the WHSCA provides for the statutory bar that is at the
heart of the “historic trade-off”.
[32]
Workers’ compensation schemes, which concern employment and insurance law,
fall within provincial jurisdiction over property and civil rights as provided by s. 92(13) of the
Constitution Act, 1867: see Canadian Pacific Railway; Commission du salaire minimum v. Bell
Telephone Co. of Canada, 1966 CanLII 1 (SCC), [1966] S.C.R. 767; Bell Canada; Alltrans
Express Ltd. v. British Columbia (Workers’ Compensation Board), 1988 CanLII 83 (SCC),
[1988] 1 S.C.R. 897; and Husky Oil Operations Ltd. v. Minister of National Revenue, 1995
CanLII 69 (SCC), [1995] 3 S.C.R. 453, at para. 117, per Iacobucci J., dissenting. In Canadian
Pacific Railway, the Privy Council said the following about the British Columbia Workmen’s
Compensation Act, R.S.B.C. 1916, c. 77 (p. 191):
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The scheme of the Act is not one for interfering with rights outside the Province. It
is in substance a scheme for securing a civil right within the Province.

[33]
Parliament has also adopted two workers’ compensation schemes based on the
Meredith model: the Government Employees Compensation Act, R.S.C. 1985, c. G-5
(“GECA”), and the Merchant Seamen Compensation Act, R.S.C. 1985, c. M-6 (“MSCA”). The
first statute was adopted pursuant to Parliament’s exclusive jurisdiction over federal employees
under s. 91(8) of the Constitution Act, 1867: Attorney General of Canada v. St. Hubert Base
Teachers’ Association, 1983 CanLII 131 (SCC), [1983] 1 S.C.R. 498; Société canadienne des
postes v. Commission d’appel en matière de lésions professionnelles, 1999 CanLII 13745 (QC
CA), [1999] R.J.Q. 957 (C.A.), at pp. 962-63; and Société canadienne des postes v. Commission
de la santé et de la sécurité du travail, 1996 CanLII 6426 (QC CA), [1996] R.J.Q. 873 (C.A.),
at p. 876. The second statute was an exercise of Parliament’s jurisdiction over navigation and
shipping. We will briefly review those two statutes to highlight the similarities between them
and the WHSCA.
[34]
The GECA applies to individuals working in any capacity for the federal
government with the exception of the regular members of the Canadian Forces or the Royal
Canadian Mounted Police: ss. 2 (“employee”) and 3(1). Section 12 provides that where an
accident happens to an employee in the course of his or her employment under circumstances
that entitle the employee or his or her dependants to compensation under the GECA, neither the
employee nor the dependants “has any claim against Her Majesty, or any officer, servant or
agent of Her Majesty”. Section 9(1) says that where an accident happens to an employee in the
course of his or her employment under circumstances that entitle the employee or the
dependants “to an action against a person other than Her Majesty”, the employee or the
dependants may elect between compensation under the GECA or “may claim against that other
person” (s. 45(1) of the WHSCA provides similar election rights to s. 9(1) of the GECA).
[35]
Like the WHSCA, the GECA is a no-fault regime that provides for compensation
in case of injury or death caused during employment. A central feature of that no-fault regime
is the bar on claims against Her Majesty, which is the employer for employees covered by the
GECA.
[36]
The other statute, the MSCA, applies to seamen engaged in home-trade and foreign
voyages. The definition of “seaman” excludes fishers, pilots, and apprenticed pilots: s. 2(1).
An “employer” under the MSCA “includes every person having any seaman in his service
under a contract of hiring or apprenticeship, written or oral, express or implied”: s. 2(1). The
MSCA does not apply and no compensation is payable under it where a seaman is “entitled to
claim compensation under the [GECA] or under any provincial workers’ compensation law”: s.
5(a).
[37]
In one respect, the MSCA differs from the GECA or provincial workers’
compensation regimes such as the WHSCA. Whereas, in the case of the WHSCA, employers
must contribute to a collective insurance fund based on assessment (there is no such fund for
the GECA as Her Majesty is the only employer), s. 30(1) of the MSCA requires employers to
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“cover by insurance or other means satisfactory to the [Merchant Seaman Compensation] Board
the risks of compensation arising under this Act”. Such employers do not contribute to a shared
insurance fund, but they must nonetheless obtain insurance.
[38]
In other respects, the MSCA is similar to other workers’ compensation schemes:
the employer must pay compensation on a no-fault basis (s. 8) and the right to compensation is
in lieu of all rights of action of a seaman or his dependants against the employer (s. 13).
Therefore, the historic trade-off of compensation in lieu of a right to sue is, like for the GECA
and provincial workers’ compensation schemes, at the heart of the MSCA. The MSCA also
allows seamen to claim compensation under it or to bring an action against a third party, i.e. a
“person other than his co-employees, his employer, the servants or mandataries of his
employer”: s. 24(1). However, “[n]o seaman entitled to compensation under [the MSCA] or the
dependants of the seaman have a right of action against an employer who is subject to [the
MSCA]”: s. 24(5).
[39]
The above review of the GECA and the MSCA highlights their similarities with the
WHSCA and their nature as no-fault insurance schemes for workplace-related injury. Despite
some differences, all of these statutes provide compensation in lieu of the right to bring an
action; this is the historic trade-off at the heart of the Meredith model of workers’ compensation
schemes. By establishing no-fault schemes for workplace-related injuries, these statutes are
distinct from and do not interact with any tort regimes.
E.

Application of Section 44 of the WHSCA

[40]
Before engaging in a constitutional analysis of whether s. 44 of the WHSCA is
applicable and operative, we must first determine if the facts of this case give rise to its
application. The Ryan Estates submit that s. 44 does not apply because the Ryan brothers were
not employed by Marine Services when the accident that caused their death occurred. We
disagree. We are of the view that s. 44 of the WHSCA applies on the facts of this case. As a
result, constitutional issues arise and must be resolved.
[41]
A direct employment relationship did not exist between the Ryan brothers and
Marine Services at the time of the accident that led to their death. However, the statutory bar in
s. 44 of the WHSCA does not only benefit an “employer” in a direct employment relationship
with the injured worker. Any employer that contributes to the scheme (and any worker of such
an employer) benefits from the statutory bar, as long as the worker was injured in the course of
his or her employment and the injury “occurred . . . in the conduct of the operations usual in or
incidental to the industry carried on by the employer”. The Commission assesses, levies, and
collects contribution to the injury fund from employers that are subject to the WHSCA, all of
whom are obligated to contribute: ss. 97 and 99. Unless excluded by regulation, the WHSCA
applies to employers “engaged in, about or in connection with an industry in the province”: s.
38(1) (“employer” is also defined in s. 2(j) of the WHSCA).
[42]
The parties do not dispute the Commission’s findings that (a) the Ryan brothers
were injured in the course of employment within the meaning of the WHSCA; (b) Marine
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Services is an “employer” under the WHSCA; and (c) David Porter is a “worker” under the
WHSCA.
[43]
The dispute is whether the injury that led to the Ryan brothers’ death “occurred
otherwise than in the conduct of the operations usual in or incidental to the industry carried on
by the employer” as stated in s. 44(2). The answer to this question determines whether s. 44 of
the WHSCA applies to this case.
[44]
At the Commission, Marine Services submitted that it was engaged “in operations
connected to the fishing industry”, “in the business of marine consulting, naval architecture, and
vessel design”, and that David Porter was, at the relevant time, employed by it to design the
vessel (A.R., at p. 17). The Commission agreed with these submissions in its findings of fact
(pp. 28-29). On the question of whether the death of the Ryan brothers “occurred . . . in the
conduct of the operations usual in or incidental to the industry carried on by the employer”, the
Commission found that it clearly occurred in such a manner (p. 29).
[45]
This appeal is from a judicial review of the Commission’s decision. The
Commission’s finding that the injury that led to the death of the Ryan brothers occurred “in the
conduct of the operations usual in or incidental to the industry carried on” by Marine Services is
entitled to deference. It is a question of mixed fact and law that the Commission answered by
assessing the evidence and interpreting its home statute. Moreover, s. 19 of the WHSCA
contains a privative clause. In light of these factors, the standard of reasonableness applies:
Dunsmuir v. New Brunswick, 2008 SCC 9 (CanLII), [2008] 1 S.C.R. 190, at paras. 52-55. On
this standard, the Commission’s finding should not be disturbed.
[46]
Therefore, s. 44 of the WHSCA applies to this case and, if constitutionally
applicable and operative, bars the action initiated by the Ryan Estates against the appellants.
We must now turn to the constitutional questions raised by the application of s. 44.
F.

Constitutional Questions

[47]
The constitutional issue is whether a statutory bar of action in a provincial
workers’ compensation scheme can preclude a person to whom the bar applies from bringing a
negligence action that is provided for by a federal maritime negligence statute. The
constitutional dispute in this appeal, therefore, concerns the division of powers between the
federal and provincial governments under the Constitution Act, 1867.
[48]
The first step in the resolution of a constitutional issue involving the division of
powers is an analysis of the “pith and substance” of the impugned legislation: Canadian
Western Bank v. Alberta, 2007 SCC 22 (CanLII), [2007] 2 S.C.R. 3, at para. 25. The analysis
of the pith and substance consists of “an inquiry into the true nature of the law in question for
the purpose of identifying the ‘matter’ to which it essentially relates”: Canadian Western Bank,
at para. 26. Two aspects of the law or of the impugned provision are analyzed: the purpose of
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the enacting body in adopting it, and the legal effect of the law or provision: Canadian Western
Bank, at para. 27. In this case, the validity of the WHSCA (and of the MLA for that matter) is
not contested and a full pith and substance analysis is not required.
[49]
At the end of a pith and substance analysis, a court should generally consider
interjurisdictional immunity only if there is “prior case law favouring its application to the
subject matter at hand”: Canadian Western Bank, at para. 78. The doctrine “is of limited
application and should in general be reserved for situations already covered by precedent”:
Canadian Western Bank, at para. 77. In view of this Court’s decision in Ordon, we must
consider whether interjurisdictional immunity applies. After conducting that analysis, we will
proceed to the determination of whether federal paramountcy applies. For the reasons that
follow, we conclude that neither interjurisdictional immunity nor federal paramountcy applies
in this case and that s. 44 of the WHSCA is thus constitutionally applicable and operative.
(1)

Interjurisdictional Immunity

[50]
Interjurisdictional immunity exists to protect the “basic, minimum and
unassailable content” or the core of the “exclusive classes of subject” created by ss. 91 and 92
of the Constitution Act, 1867: Bell Canada, at p. 839. This Court discussed interjurisdictional
immunity in Canadian Western Bank and later in Quebec (Attorney General) v. Canadian
Owners and Pilots Association, 2010 SCC 39 (CanLII), [2010] 2 S.C.R. 536 (“COPA”). The
doctrine has a limited application today: Canadian Western Bank, at paras. 33-34. In General
Motors of Canada Ltd. v. City National Leasing, 1989 CanLII 133 (SCC), [1989] 1 S.C.R. 641,
Dickson C.J. stated that the dominant tide of constitutional interpretation, which favours, where
possible, the operation of statutes enacted by both levels of government, militates against
interjurisdictional immunity. A broad application of the doctrine is inconsistent with a flexible
and pragmatic approach to federalism. As stated earlier, interjurisdictional immunity “is of
limited application and should in general be reserved for situations already covered by
precedent”: Canadian Western Bank, at para. 77.
[51]
There is prior case law favouring the application of interjurisdictional immunity to
the subject matter of this appeal. In Ordon, this Court considered negligence claims related to
two boating accidents that resulted in death and injury. Since the accidents occurred in
navigable waters, the Canada Shipping Act, R.S.C. 1985, c. S-9, applied. However, the
plaintiffs relied on Ontario statutes permitting (a) negligence claims to be brought by siblings of
a deceased or injured victim; (b) the recovery of damages for the loss of guidance, care and
companionship of a deceased or injured victim; and (c) apportionment of damages in cases of
contributory negligence, as these options were not available under the Canada Shipping Act.
[52]
This Court concluded that maritime negligence law is part of the core of the
federal power over “Navigation and Shipping” under s. 91(10) of the Constitution Act, 1867,
and that interjurisdictional immunity will apply if a provincial statute of general application has
the effect of indirectly regulating a maritime negligence law issue. Iacobucci and Major JJ.
stated the following, at paras. 84-85:
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Maritime negligence law is a core element of Parliament’s jurisdiction over
maritime law. The determination of the standard, elements, and terms of liability
for negligence between vessels or those responsible for vessels has long been an
essential aspect of maritime law, and the assignment of exclusive federal
jurisdiction over navigation and shipping was undoubtedly intended to preclude
provincial jurisdiction over maritime negligence law, among other maritime
matters. As discussed below, there are strong reasons to desire uniformity in
Canadian maritime negligence law. Moreover, the specialized rules and principles
of admiralty law deal with negligence on the waters in a unique manner, focussing
on concerns of “good seamanship” and other peculiarly maritime issues. Maritime
negligence law may be understood, in the words of Beetz J. in Bell Canada v.
Quebec, supra, at p. 762, as part of that which makes maritime law “specifically of
federal jurisdiction”.
In our opinion, where the application of a provincial statute of general
application would have the effect of regulating indirectly an issue of maritime
negligence law, this is an intrusion upon the unassailable core of federal maritime
law and as such is constitutionally impermissible. . . . In the context of an action
arising from a collision between boats or some other accident, maritime negligence
law encompasses the following issues, among others: the range of possible
claimants, the scope of available damages, and the availability of a regime of
apportionment of liability according to fault. A provincial statute of general
application dealing with such matters within the scope of the province’s legitimate
powers cannot apply to a maritime law negligence action, and must be read down to
achieve this end.

[53]
Like Ordon, the present appeal involves the reliance by one of the parties on
provincial law in relation to a maritime negligence action.
[54]
In COPA, at para. 27, McLachlin C.J. enunciated a two-pronged test that must be
met to trigger the application of the doctrine of interjurisdictional immunity:
The first step is to determine whether the provincial law — s. 26 of the Act —
trenches on the protected “core” of a federal competence. If it does, the second
step is to determine whether the provincial law’s effect on the exercise of the
protected federal power is sufficiently serious to invoke the doctrine of
interjurisdictional immunity. [Emphasis in original.]

[55]
Therefore, we must first consider whether the impugned legislation trenches on
the core of a head of power listed in ss. 91 or 92 of the Constitution Act, 1867. Here, the
jurisprudence serves as a useful guide to identify the core of a head of power: Canadian
Western Bank, at para. 77; COPA, at para. 36.
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[56]
Then, if the impugned legislation trenches on the core of a head of power, we must
determine whether the encroachment is sufficiently serious. Rather than just “affect” the core,
the impugned legislation must “impair” it for interjurisdictional immunity to apply: “. . . the
former does not imply any adverse consequence whereas the latter does” (Canadian Western
Bank, at para. 48). In that case, the majority explained, at para. 48:
It is when the adverse impact of a law adopted by one level of government
increases in severity from “affecting” to “impairing” (without necessarily
“sterilizing” or “paralyzing”) that the “core” competence of the other level of
government (or the vital or essential part of an undertaking it duly constitutes) is
placed in jeopardy, and not before.

To the same effect, McLachlin C.J. stated in COPA that “[i]mpairment” is a higher standard
than “affects”, as in “an era of cooperative, flexible federalism, application of the doctrine of
interjurisdictional immunity requires a significant or serious intrusion on the exercise” of a head
of power: para. 45.
[57]
When interjurisdictional immunity applies, the impugned law is not rendered
invalid; it is “simply inapplicable to the extra-jurisdictional matter”, and it is read down to limit
the scope of its application: Hogg, at p. 15-28 (emphasis in original).
[58]
The Ryan Estates contend (and the majority of the Court of Appeal agreed) that
interjurisdictional immunity applies because s. 44 of the WHSCA eliminates the Ryan Estates’
access to s. 6(2) of the MLA, a statutory expression of maritime negligence law. They add that
this Court decided in Ordon that maritime negligence law is at the core of the federal power
over navigation and shipping.
[59]
Maritime negligence law is indeed at the core of the federal power over navigation
and shipping: Ordon, at para. 84. A provincial statute of general application cannot have the
effect of indirectly regulating an issue of maritime negligence law, such as the range of possible
claimants in a maritime negligence action: Ordon, at para. 85. Section 44 of the WHSCA, a
provincial statute of general application, precludes the Ryan Estates from making use of the
maritime negligence action provided by s. 6(2) of the MLA. By altering the range of claimants
who may make use of this statutory maritime negligence action, s. 44 of the WHSCA trenches
on the core of the federal power over navigation and shipping. The first prong of the test is
therefore met.
[60]
However, we conclude that the second prong of the test is not met as s. 44 of the
WHSCA does not impair the exercise of the federal power over navigation and shipping. At
para. 45 of COPA, McLachlin C.J. described impairment as suggesting
an impact that not only affects the core federal power, but does so in a way that
seriously or significantly trammels the federal power. In an era of cooperative,
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flexible federalism, application of the doctrine of interjurisdictional immunity
requires a significant or serious intrusion on the exercise of the federal power. It
need not paralyze it, but it must be serious.

[61]
Parliament’s exclusive legislative jurisdiction over navigation and shipping is
broad: Queddy River Driving Boom Co. v. Davidson (1883), 1883 CanLII 60 (SCC), 10 S.C.R.
222; and Montreal City v. Montreal Harbour Commissioners, 1925 CanLII 325 (UK JCPC),
[1926] A.C. 299 (P.C.). It “encompasses those aspects of navigation and shipping that engage
national concerns which must be uniformly regulated across the country, regardless of their
territorial scope” (Tessier, at para. 22), and includes “maritime law which establishes the
framework of legal relationships arising out of navigation and shipping activities” and “the
infrastructure of navigation and shipping activities”: British Columbia (Attorney General) v.
Lafarge Canada Inc., 2007 SCC 23 (CanLII), [2007] 2 S.C.R. 86, at para. 62.
[62]
Although s. 44 of the WHSCA has the effect of regulating a maritime negligence
law issue, it neither alters the uniformity of Canadian maritime law nor restricts Parliament’s
ability to determine who may possess a cause of action under the MLA. Despite their inability
to initiate the maritime negligence action provided for by s. 6(2) of the MLA, parties in the
position of the Ryan Estates still receive compensation for the accident in question (albeit
through a different mechanism and from a different source).
[63]
That s. 44 of the WHSCA does not impair the federal power over navigation and
shipping is further illustrated by the fact that workers’ compensation schemes have been
applied to the maritime context for nearly a century, starting with the Privy Council’s 1919
decision in Canadian Pacific Railway. See also Sincennes-McNaughton Lines, Ltd. v. Bruneau,
1924 CanLII 66 (SCC), [1924] S.C.R. 168; Bonavista Cold Storage Co. v. Walters (1959), 1959
CanLII 324 (FC), 20 D.L.R. (2d) 744 (Ex. Ct.); Paré v. Rail & Water Terminal (Quebec) Inc.,
[1978] 1 F.C. 23 (T.D.); and Laboucane v. Brooks, 2003 BCSC 1247 (CanLII), 17 B.C.L.R.
(4th) 20.
[64]
We acknowledge that this Court in Ordon held that interjurisdictional immunity
applies where a provincial statute of general application has the effect of indirectly regulating a
maritime negligence law issue. However, Ordon predates Canadian Western Bank and COPA,
which clarified the two-step test for interjurisdictional immunity and set the necessary level of
intrusion into the relevant core at “impairs” instead of “affects”. Accordingly, Ordon does not
apply the two-step test for interjurisdictional immunity developed in Canadian Western Bank
and COPA nor the notion of impairment of the federal core which is now necessary to trigger
the application of interjurisdictional immunity: see Ordon, at para. 81. Although s. 44 of the
WHSCA may affect the exercise of the federal power over navigation and shipping, this level of
intrusion into the federal power is insufficient to trigger interjurisdictional immunity. The
intrusion of s. 44 is not significant or serious when one considers the breadth of the federal
power over navigation and shipping, the absence of an impact on the uniformity of Canadian
maritime law, and the historical application of workers’ compensation schemes in the maritime
context. For these reasons, s. 44 of the WHSCA does not impair the federal power over
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navigation and shipping. Interjurisdictional immunity does not apply here. We must now
consider the doctrine of federal paramountcy that the Ryan Estates also invoke.
(2)

Federal Paramountcy

[65]
According to the doctrine of federal paramountcy, “when the operational effects of
provincial legislation are incompatible with federal legislation, the federal legislation must
prevail and the provincial legislation is rendered inoperative to the extent of the
incompatibility”: Canadian Western Bank, at para. 69. Federal paramountcy applies “not only
to cases in which the provincial legislature has legislated pursuant to its ancillary power to
trench on an area of federal jurisdiction, but also to situations in which the provincial legislature
acts within its primary powers, and Parliament pursuant to its ancillary powers”: Canadian
Western Bank, at para. 69.
[66]
Federal paramountcy applies where there is an inconsistency between a valid
federal legislative enactment and a valid provincial legislative enactment. The doctrine does
not apply to an inconsistency between the common law and a valid legislative enactment. This
is unlike interjurisdictional immunity, which protects the core of the “exclusive classes of
subject” created by ss. 91 and 92 of the Constitution Act, 1867 even if the relevant legislative
authority has yet to be exercised: Canadian Western Bank, at para. 34. The Chief Justice
contrasted the two doctrines in COPA:
Unlike interjurisdictional immunity, which is concerned with the scope of the
federal power, paramountcy deals with the way in which that power is exercised.
Paramountcy is relevant where there is conflicting federal and provincial
legislation. [Emphasis in original; para. 62.]

[67]
In Bisaillon v. Keable, 1983 CanLII 26 (SCC), [1983] 2 S.C.R. 60, Beetz J.
considered that federal paramountcy may apply to an inconsistency between a valid provincial
legislative enactment and a rule of the common law in a field of federal jurisdiction. But, we are
aware of no case in which the doctrine was applied to common law. Bisaillon itself was a case
which essentially raised issues of interjurisdictional immunity. Moreover, Bisaillon does not
include a reference to the leading case on federal paramountcy at the time: Multiple Access Ltd.
v. McCutcheon, 1982 CanLII 55 (SCC), [1982] 2 S.C.R. 161, where Dickson J. stated that “the
doctrine of paramountcy applies where there is a federal law and a provincial law which are (1)
each valid and (2) inconsistent” (p. 168). This Court’s subsequent jurisprudence has affirmed
this formulation of the test for federal paramountcy: Bank of Montreal v. Hall, 1990 CanLII 157
(SCC), [1990] 1 S.C.R. 121, at p. 151; R. v. Felawka, 1993 CanLII 36 (SCC), [1993] 4 S.C.R.
199, at pp. 215-16; Rothmans, Benson & Hedges Inc. v. Saskatchewan, 2005 SCC 13 (CanLII),
[2005] 1 S.C.R. 188, at para. 11; Canadian Western Bank, at para. 69; Lafarge Canada Inc., at
para. 76; COPA, at para. 62.
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[68]
The validity of the two legislative enactments relevant in this appeal is not
disputed. At issue is whether they are inconsistent. Inconsistency can arise from two different
forms of conflict between the federal and provincial legislation: COPA, at para. 64. The first is
described by Dickson J. in Multiple Access Ltd., at p. 191, where he stated:
In principle, there would seem to be no good reasons to speak of paramountcy and
preclusion except where there is actual conflict in operation as where one
enactment says “yes” and the other says “no”; “the same citizens are being told to
do inconsistent things”; compliance with one is defiance of the other.

Where the federal statute says “yes” and the provincial statute says “no”, or vice versa,
compliance with one statute means a violation of the other statute. It is the archetypical
operational conflict.
[69]
The second form of conflict is when the provincial law frustrates the purpose of
the federal law: Bank of Montreal; Law Society of British Columbia v. Mangat, 2001 SCC 67
(CanLII), [2001] 3 S.C.R. 113; Rothmans, Benson & Hedges Inc.; Canadian Western Bank, at
para. 73. The “fact that Parliament has legislated in respect of a matter does not lead to the
presumption that in so doing it intended to rule out any possible provincial action in respect of
that subject”: Canadian Western Bank, at para. 74. Courts must not forget the fundamental rule
of constitutional interpretation: “. . . [w]hen a federal statute can be properly interpreted so as
not to interfere with a provincial statute, such an interpretation is to be applied in preference to
another applicable construction which would bring about a conflict between the two statutes”:
Canadian Western Bank, at para. 75, citing Attorney General of Canada v. Law Society of
British Columbia, 1982 CanLII 29 (SCC), [1982] 2 S.C.R. 307, at p. 356. The “standard for
invalidating provincial legislation on the basis of frustration of federal purpose is high;
permissive federal legislation, without more, will not establish that a federal purpose is
frustrated when provincial legislation restricts the scope of the federal permission”: COPA, at
para. 66.
[70]
We are of the view that federal paramountcy does not apply in this case, under a
proper interpretation of the MLA.
[71]
The appellants argue (and the dissenting Court of Appeal judge agreed) that no
conflict arises between the provincial and federal statutes because the latter does not grant a
right of action to the Ryan Estates in the circumstances of this case. Under s. 6(2) of the MLA,
dependants “may” start an action only if the person died “under circumstances that would have
entitled the person, if not deceased, to recover damages”.
[72]
On its face, s. 6(2) of the MLA deals with tort. It concerns a claim of negligence
under Canadian maritime law. When read in the context of the preceding sections of the MLA, it
becomes clear that the enactment of s. 6(2) was directed at filling a gap in the maritime tort
regime identified by this Court in Ordon.
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[73]
Damages in fatal accident claims were historically restricted to pecuniary loss:
Fatal Accidents Act, 1846 (U.K.), 9 & 10 Vict., c. 93; and Ordon, at paras. 51-57 and 98. In
Ordon, this Court extended the common law to allow maritime fatal accident claims brought by
dependants to include damages for loss of guidance, care and companionship, and to allow
claims to be brought by dependants of persons injured but not killed in maritime accidents:
paras. 98-103. None of these claims were available under the Canada Shipping Act.
Parliament codified these reforms in s. 6 of the MLA. Section 4 of the MLA went further and
expanded the class of eligible dependants in maritime accident claims to include siblings, a
reform which this Court refused to make: see Ordon, at para. 106.
[74]

Section 5 of the MLA states that Part 1 of the statute, in which s. 6(2) is located,
applies in respect of a claim that is made or a remedy that is sought under or by
virtue of Canadian maritime law, as defined in the Federal Courts Act, or any other
law of Canada in relation to any matter coming within the class of navigation and
shipping.

[75]
Read together with s. 5 of the MLA, it is clear that s. 6(2) provides a cause of
action to the dependants of a person who dies by the fault or negligence of others in a maritime
context that is to be adjudicated under Canadian maritime law. However, we conclude that s. 6
(2) of the MLA, read in light of the broader statutory context, makes room for the operation of
provincial workers’ compensation schemes.
[76]
In our view, the WHSCA and the MLA can operate side by side without conflict.
Indeed, s. 6(2) of the MLA provides that a dependant may bring a claim “under circumstances
that would have entitled the person, if not deceased, to recover damages”. We agree with
Welsh J.A. at the Court of Appeal that this language suggests that there are situations where a
dependant is not allowed to bring an action pursuant to s. 6(2) of the MLA. Such a situation
occurs where a statutory provision — such as s. 44 of the WHSCA — prohibits litigation
because compensation has already been awarded under a workers’ compensation scheme.
[77]
Under the modern approach to statutory interpretation, “the words of an Act are to
be read in their entire context and in their grammatical and ordinary sense harmoniously with
the scheme of the Act, the object of the Act, and the intention of Parliament”: E. A. Driedger,
Construction of Statutes (2nd ed. 1983), at p. 87; Bell ExpressVu Limited Partnership v. Rex,
2002 SCC 42 (CanLII), [2002] 2 S.C.R. 559, at para. 26. Taking this approach, the text of s. 6
(2) accommodates the statutory bar in s. 44 of the WHSCA. The Ryan brothers’ death occurred
“under circumstances” that would have disentitled them from recovering damages “if not
deceased” because, had they lived, s. 44 of the WHSCA would have applied. The Ryan Estates
received compensation — and therefore became subject to the statutory bar in s. 44 — because
the Ryan brothers succumbed to an injury for which they would have received compensation
had they lived: s. 43(1) of the WHSCA. If the Ryan brothers had received compensation, the
statutory bar in s. 44 would have applied to them for the same reasons that the Commission
concluded it applied to the Ryan Estates. The application of s. 44 to the Ryan brothers, had
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On this

[78]
Had the Ryan brothers survived, neither interjurisdictional immunity nor federal
paramountcy would apply so as to render the statutory bar in s. 44 of the WHSCA
constitutionally inapplicable or inoperative. Interjurisdictional immunity would not apply for
the same reasons that it does not apply to the circumstances of this appeal. As discussed earlier,
federal paramountcy only applies where there is an inconsistency between two valid legislative
enactments — one federal and one provincial. It does not apply to an inconsistency between
the common law and a valid provincial legislative enactment. Accordingly, if the Ryan brothers
had survived and sought damages in tort, federal paramountcy would not have applied to render
the statutory bar in s. 44 inoperative.
[79]
An interpretation recognizing the absence of conflict between the statutes is borne
out by the broader context, the scheme and object of the MLA and Parliament’s intent.
Although it is evident that Parliament enacted the MLA to expand the maritime tort regime, two
additional factors demonstrate that the MLA and workers’ compensation schemes — federal and
provincial — are meant to operate harmoniously.
[80]
First, an interpretation of s. 6(2) of the MLA that makes room for s. 44 of the
WHSCA ensures consistency with the two federal workers’ compensation schemes described
earlier: the GECA and the MSCA. The dependants of a deceased employee covered by the
GECA could not sue Her Majesty under s. 6(2) of the MLA if the employee’s death occurred in
a maritime context. Indeed, s. 12 of the GECA bars any claim against Her Majesty. Likewise,
the dependants of a deceased employee that falls under the MSCA and are therefore entitled to
compensation under that Act could not bring a claim under s. 6(2) of the MLA due to the
statutory bar in s. 13 of the MSCA.
[81]
There is a presumption that Parliament does not enact related statutes that are
inconsistent with one another: Reference re Broadcasting Regulatory Policy CRTC 2010-167
and Broadcasting Order CRTC 2010-168, 2012 SCC 68 (CanLII), [2012] 3 S.C.R. 489, at
paras. 38 and 61; 65302 British Columbia Ltd. v. Canada, 1999 CanLII 639 (SCC), [1999] 3
S.C.R. 804, at para. 7. It would be inconsistent for Parliament to enact statutory bars in the
GECA and the MSCA that do not preclude a negligence action under s. 6(2) of the MLA. These
provisions must be interpreted harmoniously. Section 6(2) of the MLA, which allows
dependants of a deceased person to sue if the death occurred “under circumstances that would
have entitled” the deceased to recover damages if he or she had lived, can exist alongside the
GECA and the MSCA without inconsistency if interpreted to mean that the application of a
statutory bar in a workers’ compensation scheme is a circumstance that disentitles the deceased
person from being able to recover damages. If this Court were to conclude that s. 6(2) of the
MLA did not accommodate the statutory bar in s. 44 of the WHSCA, it would necessarily be
saying that s. 6(2) of the MLA also does not accommodate the statutory bars in the GECA and
the MSCA. Based on the presumption of consistency, this cannot be.
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[82]
Second, the WHSCA and the MLA are distinct in purpose and nature: the first
provides no-fault insurance benefits for workplace-related injury and the second is a statutory
tort regime. In Workers’ Compensation Appeal Board v. Penney (1980), 1980 CanLII 2608 (NS
CA), 38 N.S.R. (2d) 623 (C.A.), Jones J.A. stated that “the principles of tort law have no
application to workmen’s compensation legislation” (para. 13). In Ferneyhough v. Workers’
Compensation Appeals Tribunal (N.S.), 2000 NSCA 121 (CanLII), 189 N.S.R. (2d) 76,
Cromwell J.A. (as he then was) considered that statement:
Of course, one of the purposes of a workers’ compensation scheme is to take
compensation for work injury and occupational disease out of the fault based tort
system. Concepts such as “fault” and “damages”, so central to tort law, are not
consistent with the purposes of the workers’ compensation scheme. It was in this
general sense that Jones, J.A., stated that tort law principles do not apply to the
workers’ compensation system. [para. 15]

More recently, Cromwell J.A. stated that “[t]he overall purpose of workers’ compensation
legislation is to take decisions about compensation for workplace injuries out of the tort system
and out of the courts”: Nova Scotia (Minister of Transportation and Public Works) v. Workers’
Compensation Appeals Tribunal, 2005 NSCA 62 (CanLII), 231 N.S.R. (2d) 390, at para. 20.
[83]
The WHSCA removes compensation for workplace injury from the tort system, of
which the MLA is a part. This is accomplished by the statutory bar in s. 44, which takes away a
worker’s right to sue in tort. The WHSCA is “a comprehensive scheme for resolving workers’
compensation disputes” in Newfoundland and Labrador, “notably by barring access to the
courts in cases covered by the Act”: Nova Scotia (Workers’ Compensation Board) v. Martin,
2003 SCC 54 (CanLII), [2003] 2 S.C.R. 504, at para. 52. As such, for the purposes of s. 6(2) of
the MLA, a deceased worker whose dependants are entitled to compensation under the WHSCA
is a person who died “under circumstances” that would not have entitled the worker to recover
damages if he or she had lived.
[84]
As to whether federal paramountcy applies on the basis of the WHSCA frustrating
a federal purpose, s. 6(2) of the MLA was enacted to expand the range of claimants who could
start an action in maritime negligence law. The WHSCA, which establishes a no-fault regime to
compensate for workplace-related injury, does not frustrate that purpose. It simply provides for
a different regime for compensation that is distinct and separate from tort. Moreover, the
language in s. 6(2) of the MLA is permissive; a dependant “may” bring an action. The high
standard for applying paramountcy on the basis of the frustration of a federal purpose is not met
here. Indeed, applying the statutory bar and ensuring a consistent application of the workers’
compensation schemes at the federal and provincial levels appears to reflect the long-standing
intention of Parliament through the development of these schemes.
V.

Conclusion
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[85]
Section 44 of the WHSCA applies on the facts of this case. Interjurisdictional
immunity and federal paramountcy do not apply in this case. Section 44 of the WHSCA is
therefore applicable and operative. The appeal is allowed. The Ryan Estates’ claims are barred
by s. 44 of the WHSCA and their action is dismissed. There will be no order as to costs.
[86]

The constitutional questions are answered as follows:
1.

Is s. 44 of the Workplace Health, Safety and Compensation Act, R.S.N.L.
1990, c. W-11, constitutionally inoperative in respect of federal maritime
negligence claims made pursuant to s. 6 of the Marine Liability Act, S.C.
2001, c. 6, by reason of the doctrine of federal paramountcy?

2.

Is s. 44 of the Workplace Health, Safety and Compensation Act, R.S.N.L.
1990, c. W-11, constitutionally inapplicable to federal maritime negligence
claims made pursuant to s. 6 of the Marine Liability Act, S.C. 2001, c. 6, by
reason of the doctrine of interjurisdictional immunity?

No.

No.

Appeal allowed.
Solicitors for the appellants: Goodland O’Flaherty, St. John’s.
Solicitors for the respondents the Estate of Joseph Ryan et al.: Mills Pittman,
Clarenville, Newfoundland and Labrador; Sack Goldblatt Mitchell, Ottawa.
Solicitor for the respondent the Attorney General of Canada: Attorney General of
Canada, Toronto.
Solicitor for the intervener the Attorney General of Ontario: Attorney General of
Ontario, Toronto.
Solicitor for the intervener the Attorney General of British Columbia: Attorney
General of British Columbia, Victoria.
Solicitor for the intervener the Attorney General of Newfoundland and
Labrador: Attorney General of Newfoundland and Labrador, St. John’s.
Solicitors for the intervener the Workplace Health, Safety and Compensation
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The appellant brought an appeal from a judgment condemning him to pay $95,000 to the respondent trustee. The
respondent brought this application to quash the appeal on the grounds that the judgment was interlocutory within the
meaning of the Code of Civil Procedure and leave to appeal should have been obtained.
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Motion to quash an appeal.
The judgment of the Court was delivered by Casey J.:
1 By petition addressed to the Superior Court respondent, trustee in the bankruptcy of Plotnick Bros. Ltd., asked that
appellant be condemned to pay him, as trustee, the sum of $95,000. This was met with a total inscription in law which
was dismissed by the judgment a quo. Appellant thereupon inscribed in appeal.
2
Respondent now asks that this appeal be quashed. He argues that the judgment of the Superior Court is an
interlocutory within the meaning of art. 46 C.P., that leave to appeal as required by art. 1211 C.P. was never obtained
and that these rules of procedure are applicable in bankruptcy matters.
3
The Bankruptcy Act 1 does not, as does the Code of Procedure, distinguish between interlocutory and final
judgments. The governing section of the Act is s. 150 and it provides that all orders and decisions are appealable if they
can be brought within sub-paragraphs a to e.
4

Since this case clearly comes within s. 150 (c) I would dismiss this motion with costs.

Owen and Badeaux JJ. agree with Casey J.:
Footnotes
1

R.S.C. 1952, ch. 14.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

1
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COURT OF APPEAL FOR ONTARIO

A.

INTRODUCTION

[1]

Highway 407 is a public-private partnership between the respondent, 407

ETR Concession Company Limited (“ETR”), and the Government of Ontario. The
electronic, open-access highway was established to enhance transportation in
and around the Greater Toronto Area.
[2]

ETR is a private company that owns and operates Highway 407 pursuant

to a 99-year lease and certain concession agreements with the Ontario
government. The Highway 407 Act, 1998, S.O. 1998, c. 28 (the “407 Act”),
enables ETR to establish, collect and enforce tolls, administration fees and
interest (“toll debt”) charged to members of the public for their use of the
highway.
[3]

By operation of s. 22(4) of the 407 Act, toll debt owing to ETR may be

enforced against a discharged bankrupt through the suspension of his or her
vehicle permit by Ontario’s Registrar of Motor Vehicles. The appellant, the
Superintendent of Bankruptcy (the “Superintendent”), argues that the doctrine of
federal paramountcy renders s. 22(4) inoperative with respect to a discharged
bankrupt for two reasons. First, s. 22(4) conflicts with the operation of s. 178(2)
of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 (“BIA”), which
provides that a discharge releases a bankrupt from all claims provable in
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bankruptcy. Second, s. 22(4) frustrates the purposes of the bankruptcy and

[4]

This appeal addresses whether these two statutory schemes can co-exist

in the limited context of a discharged bankrupt. For the reasons that follow, I am
of the view that they cannot.
[5]

Although served, the Attorney General for the Province of Ontario did not

appear to defend the provincial statutory scheme or to advance any public policy
argument in support of its application in the circumstances of a discharged
bankrupt.
B.

FACTS

[6]

Matthew David Moore was a truck driver. He had two vehicles. Due to his

use of Highway 407, he incurred indebtedness to the ETR which he failed to pay.
As a result, in March 2005 and December 2006, ETR sent notices of his nonpayment relating to two separate vehicles to the Registrar of Motor Vehicles for
the Province of Ontario (the “Registrar”). When the vehicle permit for one of the
vehicles expired in August 2005, it could not be renewed.

Nonetheless, Moore

continued to use Highway 407 for another 18 months contrary to s. 51 of the
Highway Traffic Act, R.S.O. 1990, c. H.8.
indebtedness to ETR amounted to $34,977.06.

As of October 2007, Moore’s
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[7]

Moore made an assignment into bankruptcy on November 10, 2007. ETR

proceedings, however, it did not file a proof of claim. A proof of claim would have
enabled ETR to make submissions at any hearing into Moore’s discharge from
bankruptcy and to share rateably with Moore’s other unsecured creditors in the
bankruptcy.
[8]

After his assignment into bankruptcy, Moore was involved in a slip and fall.

As a result of this accident, he retrained to become an automotive salesperson
and now works in that field.

He gave evidence that he requires a vehicle permit

for his livelihood.
[9]

Moore obtained a conditional discharge from bankruptcy in February 2011.

He requested an Ontario Ministry of Transportation (“MTO”) vehicle permit. MTO
refused his request due to his outstanding indebtedness to ETR.
[10]

On June 21, 2011, Moore obtained an absolute discharge from bankruptcy.

[11]

Moore then moved before a Registrar in Bankruptcy seeking a declaration

that his debt to ETR was released as a result of his discharge, and an order
compelling the MTO to issue a vehicle permit to him upon the payment of the
usual licensing fees. ETR was served but due to inadvertence, did not attend at
the motion. Neither did the Superintendent. The Registrar in Bankruptcy granted
the requested declaration on September 8, 2011. Specifically, she ordered that:
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was listed as a creditor on Moore’s statement of affairs filed in his bankruptcy
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(2) the Ministry of Transportation was directed to issue
plates to him upon payment of the usual licensing fees.

[12]

ETR then brought a motion before a judge seeking to set aside the order of

the Registrar in Bankruptcy. Moore brought an amended motion essentially
seeking the same relief he had already sought and obtained. The Superintendent
was not served with either of these motions.
[13]

The motions judge granted ETR’s motion and dismissed Moore’s motion.

As of October 25, 2011, the date of the order, Moore’s toll debt to ETR amounted
to $88,767.83. The motions judge concluded that there was no operational
conflict between s. 22(4) of the 407 Act and s. 178(2) of the BIA. Although the
motions judge noted that one of the purposes of the BIA is financial rehabilitation,
he did not consider this purpose in the context of the second branch of the
paramountcy analysis, that is, whether any legislative purpose of the BIA was
thwarted.

He did not consider whether the operation of s. 22(4) to collect pre-

bankruptcy indebtedness impeded Moore’s ability as a discharged bankrupt to
have a “fresh start” post-bankruptcy or resulted in unequal treatment of
unsecured creditors.

2013 ONCA 769 (CanLII)

(1) the discharge of the bankrupt dated June 21, 2011
released him from all claims provable in bankruptcy,
including the debt of ETR as at November 10, 2007,
and
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[14]

The Superintendent was concerned about the correctness of the motions

system. Moore advised the Superintendent that he was not pursuing an appeal
because he had received a “very, very attractive offer” to settle from ETR. The
Superintendent therefore sought to appeal the order.
[15]

ETR moved

to

quash

the

Superintendent’s

notice

of

appeal.

The

Superintendent then sought leave to appeal the motion judge’s decision. This
Court (Weiler, Blair and Rouleau JJ.A.) concluded that while the Superintendent
did not have the right to bring an appeal, the circumstances were exceptional,
and leave to appeal under s. 193(e) of the BIA should be granted.
[16]

On November 26, 2012, Blair J.A. granted intervener status to Michael

Dow, Gwendolyn Miron and Peter Teolis, proposed representative plaintiffs in a
class action proceeding against ETR relating to its collection of toll debt in a
bankruptcy context.
C.

ISSUES ON APPEAL

[17]

The issues on this appeal are:
(i) Does s. 22(4) of the 407 Act conflict with the
operation of s. 178 (2) of the BIA?
(ii) Does s. 22(4) of the 407 Act conflict with the
purpose of the bankruptcy and insolvency system
because it (a) thwarts the objective of providing the
bankrupt with a fresh start or (b) creates a new class of
debt
that
survives
bankruptcy
and
frustrates
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Parliament’s intention to treat all unsecured creditors
equally?
While argued by the interveners, this appeal does not extend to address

the time period post-bankruptcy and pre-discharge and more particularly, the
effect of the BIA stay of proceedings on a bankrupt’s debt obligations.
D.

LEGISLATIVE SCHEMES

(i)
[19]

The 407 Act
In 407 ETR Concession Co. Ltd. v. Ontario (Registrar of Motor Vehicles)

(2005), 82 O.R. (3d) 703 (Div. Ct.), at para. 27, the court described the purpose
of the 407 Act:
[T]he purpose of the [407 Act] was to privatize the
operation of Highway 407 and, given its open-access
character, to provide [ETR] with an effective method of
toll collection.
The legislature recognized that plate
denial is a necessary feature of an open-access toll
highway given the exceptionally large number of
transactions, the small balances and the cost of other
means of debt collection.

[20]

The legislative debates surrounding the enactment of the 407 Act indicate

that it was intended to relieve congestion on Highway 401 in and around the
Greater Toronto Area, reduce the pollution caused by idling cars, and create jobs
while striking an optimal risk-sharing arrangement with the private sector. See
Ontario, Legislative Assembly, Official Report of Debates (Hansard) , 36 Parl.,
2nd Sess., No. 47 (21 October 1998), at 1520 (Rob Sampson); 36 Parl., 2nd
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Sess., No. 48A (22 October 1998) at 2120 (John Gerretson); 36 Parl., 2nd Sess.,

[21]

The 407 Act designates Highway 407 as a private toll highway.

In its

capacity as owner, ETR is required to provide the public with open access to the
highway.

Members of the public who use the highway are obliged to pay a toll

and any related fees to ETR.

ETR may establish, collect and enforce payment

of tolls and administration fees. These powers are only to be exercised in
accordance with the terms and conditions of an agreement entered into by the
Minister for Privatization for the Province and ETR. (No such agreement was
before the Court on this appeal.) Toll debt collected by or on behalf of ETR is the
property of ETR. There are no toll booths, and no fees are paid at the entrance to
or exit from the highway. The system is electronic, and ETR invoices the owner
of the vehicle permit or the lessee of an electronic transponder or toll device that
has been mounted on to the user’s vehicle.
[22]

Pursuant to s. 15 of the 407 Act, the toll debt is payable on the day an

invoice is sent.

If not paid within 35 days, ETR may send a notice of failure to

pay to the debtor.

If not paid within 90 days thereafter, ETR may send a s. 22

notice to both the debtor and the Registrar.
[23]

The relevant sub-sections of s. 22 of the 407 Act state:
22. (1) If a toll, and the related fees and interest, are not
paid within 90 days of the day a person receives a
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…
(3) The owner [ETR] shall promptly inform the person
who received notice of failure to pay under section 16
that notice has been given to the Registrar of Motor
Vehicles under subsection (1).
(4) If the Registrar of Motor Vehicles receives notice
under subsection (1), he or she shall, at the next
opportunity, refuse to validate the vehicle permit issued
to the person who received the notice of failure to pay
under section 16 and refuse to issue a vehicle permit to
that person.
…
(6) If notice has been given to the Registrar of Motor
Vehicles under subsection (1) and the toll and related
fees and interest are subsequently paid, the owner
[ETR] shall immediately notify the Registrar of the
payment.
(7) If the Registrar of Motor Vehicles is notified by the
owner [ETR] that the toll, fees and interest have been
paid or is notified by the dispute arbitrator that the
person is not responsible for paying the toll, fees and
interest, the Registrar shall,
(a) validate any vehicle permit that he or
she refused to validate under subsection
(4);
(b) issue a vehicle permit to a person if it
was refused under subsection (4).
[24]

As can be seen, the effect of this statutory provision is to permit ETR to

enforce payment of toll debt. Once the Registrar receives notice from the ETR of
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notice of failure to pay under section 16, the owner
[ETR] may notify the Registrar of Motor Vehicles of the
failure to pay.
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a failure to pay, the Registrar must refuse to validate the debtor’s vehicle permit

Registrar that payment has been made (or the Registrar is notified by the dispute
arbitrator that the debtor is not responsible for paying the toll), the Registrar shall
validate and issue a vehicle permit.
[25]

There is nothing in the 407 Act that requires a driver to use Highway 407.

Conversely, ETR is unable to refuse anyone access to the highway, including
debtors who have failed to pay toll debt. To enforce payment, it must rely on the
powers granted under the 407 Act.
[26]

There is no dispute that s. 22 of the 407 Act is validly enacted pursuant to

the Province’s authority under s. 92 of the Constitution Act, 1867 and is therefore
within the Province’s competence. As the motions judge noted at para. 33 of his
reasons, there is also no quarrel with the proposition that the purpose of s. 22(4)
is to enforce payment of a debt. Similarly, there is no issue that the denial of
vehicle permits is a legitimate mechanism to achieve the purposes of the
Highway 407 private/public partnership and the operation of that highway.
Indeed, for most of those members of the public who use Highway 407, the
issues before this court are immaterial. The appellant’s challenge relates only to
a member of the public who is a discharged bankrupt.

2013 ONCA 769 (CanLII)
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(ii)

Bankruptcy is triggered by insolvency. It is a procedure that is governed by

statute. The BIA is the comprehensive code that addresses bankruptcy. Rand J.
captured

the essence of

the bankruptcy

process in Canadian Bankers’

Association v. Attorney General of Saskatchewan, [1956] S.C.R. 31, at p. 46:
Bankruptcy is a well understood procedure by which an
insolvent debtor’s property is coercively brought under a
judicial administration in the interests primarily of the
creditors. To this proceeding not only a personal stigma
may attach but restrictions on freedom in future
business activity may result. The relief to the debtor
consists in the cancellation of debts which, otherwise,
might effectually prevent him from rehabilitating himself
economically and socially.
[28]

The Supreme Court reiterated these public policy objectives in Sam Lévy &

Associés Inc. v. Azco Mining Inc., 2001 SCC 92, [2001] 3 S.C.R. 978, at paras.
33 and 65.
[29]

In Husky Oil Operations Ltd. v. Minister of National Revenue, [1995] 3

S.C.R. 453, at para. 7, Gonthier J. stated that the bankruptcy system serves two
distinct goals: the equitable distribution of a bankrupt’s assets among the estate’s
creditors inter se and the financial rehabilitation of insolvent individuals.
[30]

In The 2013 Annotated Bankruptcy and Insolvency Act (Toronto: Carswell,

2013), at p. 2, Lloyd W. Houlden, Geoffrey B. Morawetz and Janis P. Sarra
describe the purposes of the BIA as follows:
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[27]

The BIA

It is a fundamental purpose of the Act to provide for the
financial rehabilitation of insolvent persons. The Act
permits an honest debtor, who has been unfortunate, to
secure a discharge so that he or she can make a fresh
start and resume his or her place in the business
community.
The Act was passed to provide for the orderly and fair
distribution of the property of a bankrupt among his or
her creditors on a pari passu basis.
...
The Act provides a regime whereby the creditors of the
bankrupt will pursue their claims by collective action
through the trustee so that the assets of the bankrupt
can be realized and distributed on an equitable basis
subject to the priorities of preferred creditors and the
rights of secured creditors. [Citations omitted.]

[31]

This last purpose was emphasized by Deschamps J. in Century Services

Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379, at para.
22:
While insolvency proceedings may be governed by
different statutory
schemes,
they
share some
commonalities. The most prominent of these is the
single proceeding model. The nature and purpose of
the single proceeding model are described by Professor
Wood in Bankruptcy and Insolvency Law:
They all provide a collective proceeding
that supersedes the usual civil process
available to creditors to enforce their
claims.
The creditors’ remedies are
collectivized in order to prevent the free-forall that would otherwise prevail if creditors
were
permitted
to
exercise
their
remedies. In the absence of a collective
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The single proceeding model avoids the inefficiency and
chaos that would attend insolvency if each creditor
initiated proceedings to recover its debt. Grouping all
possible actions against the debtor into a single
proceeding controlled in a single forum facilitates
negotiation with creditors because it places them all on
an equal footing, rather than exposing them to the risk
that a more aggressive creditor will realize its claims
against the debtor’s limited assets while the other
creditors attempt a compromise.

[32]

When a person becomes bankrupt, all of his or her property vests in the

trustee in bankruptcy: s. 71.

Section 69.2(1) of the BIA precludes “any remedy

against the debtor or the debtor’s property” once in bankruptcy. The exercise of
a remedy to collect and enforce is stayed by the bankruptcy.
[33]

The bankrupt’s property is then divisible among the bankrupt’s creditors

unless an exemption applies: s. 67.

Exemptions include prescribed payments

relating to the essential needs of an individual and property that is exempt from
execution or seizure under provincial laws. As a result of the operation of s. 67
and s. 2(1)6 of the Execution Act, R.S.O. 1990, c. E.24, a motor vehicle not
exceeding $5,000 in value is exempt.
[34]

Pursuant to s. 121 of the BIA, all debts and liabilities, present or future, to

which the bankrupt is subject on the day of bankruptcy are deemed to be claims
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process, each creditor is armed with the
knowledge that if they do not strike hard
and swift to seize the debtor’s assets, they
will be beat out by other creditors. [pp. 2-3]
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provable in bankruptcy. Pursuant to s. 124, every creditor shall prove his or her

made. All unsecured claims provable in bankruptcy are to be paid rateably. The
duties and the discharge of a bankrupt are addressed in Part VI of the BIA.
Creditors who have filed a proof of claim receive notice of the discharge hearing
and may make submissions and address their concerns at the hearing. As
mentioned, if a creditor fails to file a proof of claim, it may not participate in any
distribution of the debtor’s property.
[35]

In Vachon v. Canada Employment and Immigration Commission, [1985] 2

S.C.R. 417, at p. 426, Beetz J. observed that an ordinary unsecured creditor with
a claim provable in bankruptcy can only obtain payment of that claim subject to
and in accordance with the terms of the BIA. The procedure laid down by that Act
completely excluded any other remedy or procedure.
[36]

Section 168.1 and following of the BIA address the discharge procedures.

Subsection 178(2) provides that “[s]ubject to subsection (1), an order of
discharge releases the bankrupt from all claims provable in bankruptcy.”
Examples of subsection (1) exceptions include debts arising from “any enactment
of a province that provides for loans or guarantees of loans to students” and
debts arising from an order or agreement for child or spousal support. No
exception is specified for provincial driving or vehicle licensing debts generally or
ETR toll debts specifically.
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[37]

Not surprisingly, the regime results in hardship for many creditors.

In

equalization claim survived her husband’s bankruptcy.

Writing for the Supreme

Court, LeBel J. described the nature of the insolvency regime and the application
of s. 178(2) at paras. 19-21:
The very design of insolvency legislation raises difficult
policy issues for Parliament. Legislation that establishes
an orderly liquidation process for situations in which
reorganization is not possible, that averts races to
execution and that gives debtors a chance for a new
start is generally viewed as a wise policy choice. Such
legislation has become part of the legal and economic
landscape in modern societies. But it entails a price,
and those who might have to pay that price sometimes
strive mightily to avoid it. Despite the proven wisdom of
the policies underpinning the insolvency legislation, it is
understandable that few appreciate the “haircuts” or
even outright losses that bankruptcies trigger. So
creditors seek to obtain security or third-party
guarantees. In other cases, statutory exemptions from
the application of the BIA may apply. For a long time,
governments took care to protect their own interests,
but they now generally accept, albeit with some
reluctance, that they should share the fate of ordinary
creditors (Century Services Inc. v. Canada (Attorney
General), 2010 SCC 60, [2010] 3 S.C.R. 379). Other
types of exemptions that seem fair or even necessary
are set out in the BIA. However, the more exemptions
there are, the less likely it is that the basic policy
objectives of insolvency legislation can be achieved.
As a consequence, the interpretation of the BIA requires
the acceptance of the principle that every claim is swept
into the bankruptcy and that the bankrupt is released
from all of them upon being discharged unless the law
sets out a clear exclusion or exemption.
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Schreyer v. Schreyer, 2011 SCC 35, [2011] 2 S.C.R. 605, a wife argued that her
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For creditors, the discharge means that they “cease to
be able to enforce claims against the bankrupt that are
provable in bankruptcy” (L. W. Houlden, G. B. Morawetz
and J. Sarra, Bankruptcy and Insolvency Law of
Canada (4th ed. (loose-leaf)), vol. 3, at p. 6-283).

[38]

In that case, the Supreme Court determined that a provable claim under

the BIA was to be broadly defined. The Court upheld the decision that the wife’s
equalization claim was provable in her husband’s bankruptcy and was therefore
released by his discharge.
[39]

Section 72 of the BIA touches on the effect of provincial legislation.

provides that:
72. (1) The provisions of this Act shall not be deemed to
abrogate or supersede the substantive provisions of any
other law or statute relating to property and civil rights
that are not in conflict with this Act, and the trustee is
entitled to avail himself of all rights and remedies
provided by that law or statute as supplementary to and
in addition to the rights and remedies provided by this
Act.
(2) No bankruptcy order, assignment or other document
made or executed under the authority of this Act shall,
except as otherwise provided in this Act, be within the
operation of any legislative enactment in force at any
time in any province relating to deeds, mortgages,
hypothecs, judgments, bills of sale, chattel mortgages,
property or registration of documents affecting title to or
liens of charges on real or personal property or
immovables or movables.

It
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[40]

Lastly, the BIA constitutes a complete code governing the bankruptcy

Parliament has enacted a complete code in the
Bankruptcy Act, one which necessarily calls upon
provincial law for its operation. But Parliament’s
invitation stipulates an important limitation at the
threshold of its domain, namely, that provincial law
simply cannot apply when to do so would entail
subverting the federal order of priorities in the
Bankruptcy Act.

[41]

There are sound policy reasons in support of Parliament’s decision to

enact such a comprehensive code:
-

creditors are placed on an equal footing, in a single
proceeding;

-

the trustee in bankruptcy may collect all of the
bankrupt’s available assets for the benefit of his or
her creditors;

-

the exemptions in the BIA will ensure that the
bankrupt has enough to live on;

-

once the bankrupt is discharged, he or she is
released from all claims provable and can embark on
a “fresh start” in life, or put differently, financial
rehabilitation;

-

uncertainty about which claims or debts are not
released by a discharge is limited, as the exceptions
are expressly described in the BIA.
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process. In Husky Oil, at para. 85, Gonthier J. stated:

E.

MOTIONS JUDGE’S REASONS

[42]

Having discussed the applicable legislation, I will now turn to the motions

judge’s reasons.
[43]

The motions judge commenced his analysis by identifying the purpose of

ss. 16 to 25 of the 407 Act.

In describing s. 22, at para. 14, he said that “its

purpose is directed to the collection of a debt.” ETR did not quarrel with the
proposition that the purpose of s. 22(4) is to enforce payment of a debt.

In a

footnote, the motions judge stated that ETR pointed out that the collection of
debts was in the public interest as well as in the interest of ETR, to ensur e that
the partnership flourishes.
[44]

The motions judge noted the presumption of constitutionality. He then

proceeded to observe that s. 178(2) of the BIA does not extinguish indebtedness;
rather, it releases bankrupts from claims provable in bankruptcy. He stated that
the first goal of the bankruptcy system is to ensure the equitable distribution of a
bankrupt’s assets among the estate’s creditors.

That said, a motor vehicle

licence is not an asset belonging to the debtor; it is a privilege granted by a
government authority
bankrupt’s assets.

and does not affect the equitable distribution of a

Accordingly, s. 22(4) of the 407 Act did not conflict with the

scheme of the BIA. Furthermore, it did not affect in any way the equitable
distribution of the bankrupt’s property. As a result of these observations, the
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motions judge held that there was no operational conflict between s. 22(4) of the

[45]

As mentioned, the motions judge did not consider the second branch of the

paramountcy doctrine. This would have involved an analysis of whether the
legislative purpose of the BIA was thwarted by the operation of s. 22(4). As part
of his paramountcy analysis, the motions judge did not consider whether the
collection

of

pre-bankruptcy

indebtedness

impeded

Moore’s

ability

as

a

discharged bankrupt to have a “fresh start” post-bankruptcy or resulted in
unequal treatment of unsecured creditors.
F.

STANDARD OF REVIEW

[46]

As the issue on appeal is a question of law, the standard of review is

correctness: Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, at para 8.
G.

POSITIONS OF THE PARTIES
(i) The Appellant’s Position

[47]

In brief, the appellant Superintendent submits that when s. 22(4) of the 407

Act is used to enforce claims provable in bankruptcy against discharged
bankrupts, it is in operational conflict with the BIA.

Relying on Schreyer, the

appellant argues that while a discharge does not extinguish a claim, creditors
“cease to be able to enforce claims against the bankrupt that are provable in
bankruptcy.” ETR, like other unsecured creditors, is prohibited from enforcing its

2013 ONCA 769 (CanLII)

407 Act and the BIA.
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monetary claim after discharge, but s. 22(4) permits it to do indirectly that which it

direct conflict with s.178(2) of the BIA in the case of a discharged bankrupt.
[48]

The appellant also submits that s. 22(4) of the 407 Act frustrates the two

main purposes of the bankruptcy regime: the financial rehabilitation of insolvent
individuals (also referred to as the “fresh start” principle) and the equal treatment
of all unsecured creditors. Firstly, the motion judge erred in failing to properly
direct his attention to the fresh start objective.

Section 22(4) frustrates this

objective in that it permits ETR to coerce a bankrupt into satisfying debts
released by a discharge in bankruptcy. Secondly, the only exceptions to the pari
passu distribution of property among equal ranking creditors are listed in s.
178(1).

ETR’s debt does not fall within any such exception. The effect of the

motion judge’s decision is to create a new class of debts that survives
bankruptcy. Based on the motion judge’s decision, ETR need not participate in
the bankruptcy process at all but can recover its entire debt nonetheless.
[49]

The appellant concludes by noting that s. 22(4) is valid provincial

legislation and was not drafted to conflict with the BIA. However, when that
subsection is applied in a bankruptcy situation, it conflicts with the BIA and
frustrates the two main purposes of the bankruptcy system. To that extent, s.
22(4) is inoperable based on the doctrine of paramountcy.
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is prohibited from doing directly, thus bringing the operation of the subsection into

Page: 21

[50]

The Respondent’s Position
The respondent ETR answers by submitting that no federal head of power

enables Parliament to require provinces to grant vehicle permits or to require
third parties to extend credit to a discharged bankrupt.
[51]

Operational conflict is only engaged where dual statutory compliance is

impossible. This is not the case in this appeal.
[52]

As for purposive conflict, the respondent submits that provincial laws

should only be declared inoperative due to frustration of a federal purpose in the
clearest of cases. Inoperability arises where there is just one reasonable
interpretation of the provision in issue and that interpretation frustrates the
purpose of the federal law. In ETR’s submission, s. 22 of the 407 Act does not
frustrate the financial rehabilitation of the bankrupt, reorganize the priorities of
creditors, or reorder how the bankrupt’s assets are to be distributed. Section
178(2) does not extinguish indebtedness; it simply releases the debtor from
claims provable in bankruptcy. The MTO’s right to suspend vehicle permits is
unaffected by bankruptcy. Moreover, the object of financial rehabilitation must be
balanced against the creditor’s interest in protecting itself. If allowed, this appeal
would force the Province of Ontario to grant vehicle permits to discharged
bankrupts thereby empowering them to accumulate additional debt to ETR.

2013 ONCA 769 (CanLII)

(ii)
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[53]

The respondent also submits that certain provincial highway traffic and

(iii)
[54]

The Interveners’ Position

The interveners agree with ETR that there is no operational conflict

between the two statutes, but argue that there is a purposive conflict.
[55]

The interveners submit that the central issue in this appeal is whether ETR

may use the vehicle permit denial remedy in the face of a stay of proceedings
pre-discharge,

and enforce payment of pre-bankruptcy indebtedness post-

discharge. The procedure in the BIA precludes any other remedy or procedure to
obtain payment of a claim provable in bankruptcy. The remedy at issue in this
appeal operates to allow ETR to recover its debts in another manner; it is a
method of debt collection and nothing more.
[56]

Section 69.2(1) of the BIA excludes “any remedy against the debtor or the

debtor’s property.” The denial of the vehicle permit is against the debtor,
regardless of whether the permit is a privilege or property. The effect of the
denial is to prevent a bankrupt from driving anywhere in Ontario, not just on
Highway 407. The BIA stay of proceedings prohibits the exercise of the remedy.
[57]

The interveners distinguish the other legislation relied upon by ETR. They

argue that in instances where provincial highway traffic legislation allows for the
suspension of licences, the legislation specifically provides that the release of
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other legislation will be affected if this appeal is allowed.
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debts through bankruptcy has no effect on licence denial. The 407 Act contains

H.

ANALYSIS

[58]

Before embarking on an analysis of the interaction between the BIA and

the 407 Act, certain basic principles should be addressed.
[59]

Firstly, where there is an inconsistency between validly enacted but

overlapping

provincial

and

federal

legislation,

the

provincial

legislation

is

inoperative to the extent of the inconsistency: Rothmans, Benson & Hedges Inc.
v. Saskatchewan, 2005 SCC 13, [2005] 1 S.C.R. 188, at para. 11. The remainder
of the provincial legislation is unaffected.

This is the doctrine of federal

paramountcy.
[60]

Secondly, there are two ways in which a claim of paramountcy may arise.

These were described by McLachlin C.J. in Quebec (Attorney General) v.
Canadian Owners and Pilots Association, 2010 SCC 39, [2010] 2 S.C.R. 536, at
para. 64:
(i) where there is an operational conflict between
federal and provincial laws such that dual compliance is
impossible; and
(ii) where dual compliance is possible, but the
provincial law is incompatible with, or frustrates the
purpose of, the federal legislation.
As
stated
in
Canadian Western Bank, at para. 73,
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no such provision.

[T]here will be cases in which imposing an
obligation
to
comply
with
provincial
legislation would in effect frustrate the
purpose of a federal law even though it did
not entail a direct violation of the federal
law’s provisions.
[61]

Thirdly, the party seeking to invoke the doctrine of paramountcy bears the

burden of proof: British Columbia (Attorney General) v. Lafarge Canada Inc.,
2007 SCC 23, [2007] 2 S.C.R. 86, at para. 77.
[62]

The invocation of federal paramountcy on the basis of frustration of

purpose requires clear proof of purpose and the standard is high. Mere
permissive federal legislation does not suffice: Canadian Owners and Pilots
Association, at paras. 67 and 68.
[63]

Fourthly, in considering a potential conflict, a court should first decide

whether the two laws in issue are validly enacted. This involves an examination
of the pith and substance of the impugned legislation. The analysis may concern
the legislation as a whole or only certain of its provisions: Canadian Western
Bank v. Alberta, 2007 SCC 22, [2007] 2 S.C.R. 3, at para. 25.
[64]

To determine the pith and substance, the purpose of the enacting body

and the legal effect of the law should both be examined: Canadian Western
Bank, at para. 27. The dominant purpose of the legislation is decisive and
incidental effects do not disturb the constitutionality of an otherwise intra vires
law: Canadian Western Bank, at para. 28.

2013 ONCA 769 (CanLII)
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[65]

Lastly, Canada’s federal system must balance flexibility and predictability.

constitutionality. Based on this presumption, a government is presumed to have
enacted a law that does not exceed its powers. Judicial restraint is the operative
principle. As Professor Peter Hogg describes in his book, Constitutional Law of
Canada, 5th ed. (Scarborough: Thomson Carswell, 2007) vol. 1, at p. 449, due to
this presumption, “in choosing between competing, plausible characterizations of
a law, the court should normally choose that one that would support the validity
of the law.” As stated in Canadian Western Bank, at para. 37, and reiterated in
Chatterjee v. Ontario (Attorney General), 2009 SCC 19, [2009] 1 S.C.R. 624, at
para. 2, “a court should favour, where possible, the ordinary operation of statutes
enacted by both levels of government” (emphasis in original). Co-operative
federalism should be facilitated, not impeded.

This approach is consistent with

the “dominant tide” of modern federalism: Reference re Securities Act, 2011 SCC
66, [2011] 3 S.C.R. 837, at para. 57.
[66]

In keeping with this approach, when a federal statute can be properly

interpreted so as not to interfere with a provincial statute, such an interpretation
is to be applied in preference to an alternative construction which would bring
about a conflict between the two statutes: Canadian Western Bank, at para. 75;
and Marine Services, at para. 69.

The fact that Parliament has legislated in

respect of a matter does not lead to the presumption that in so doing it intended
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As such, when addressing the validity of statutes, there is a presumption of
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to rule out any possible provincial action in respect of that subject: Canadian
at para. 74; and Sun Indalex Finance, LLC v. United

Steelworkers, 2013 SCC 6, at para. 57.
(a)
[67]

Operational Conflict
The first issue to consider is whether there is an operational conflict

between s. 22(4) of the 407 Act and s. 178(2) of the BIA.

In this regard, the

appellant relies on dicta in Husky Oil to argue that an operational conflict exists
between the two statutes.

In response, ETR submits that the majority position in

Husky Oil has been overtaken by subsequent jurisprudence such as Canadian
Western Bank and Chatterjee.
(i)
[68]

Applicable Test
The test for operational conflict was established in Multiple Access Ltd. v.

McCutcheon, [1982] 2 S.C.R. 161, at p. 191. On behalf of the majority, Dickson
J. explained that an operational conflict exists “where one enactment says ‘yes’
and the other says ‘no’; ‘the same citizens are being told to do inconsistent
things’; compliance with one is defiance of the other.”
[69]

Early case law limited the application of the doctrine of paramountcy to

cases of operational conflict. The frustration of purpose branch of paramountcy
had not yet been developed.
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However, in Bank of Montreal v. Hall, [1990] 1 S.C.R. 121, La Forest J.

appeared to broaden the test from Multiple Access.

He stated at p. 154 that

“dual compliance will be impossible when application of the provincial statute can
fairly be said to frustrate Parliament's legislative purpose.”

Although not so

identified at the time, this decision would later come to be viewed as establishing
a separate branch of federal paramountcy, namely, frustration of purpose.
[71]

Husky Oil followed on the heels of Hall in 1995. In dealing with

paramountcy, the majority relied on Hall and did not cite the test from Multiple
Access.

The Court addressed the issue of conflict between the Bankruptcy Act

and a provincial statute which purported to allow a creditor to recover a debt
outside of the bankruptcy process. The impugned provincial legislation made the
principal of a defaulting contractor personally liable to Saskatchewan’s workers’
compensation fund. A principal who was required to make a payment to the fund
was then permitted to set that amount off against any amount the principal owed
to the bankrupt contractor’s estate. At para. 39, Gonthier J., on behalf of the
majority, observed that the form of a provincial interest must not be allowed to
triumph over its substance:
The provinces are not entitled to do indirectly what they
are prohibited from doing directly; ... there need not be
any provincial intention to intrude into the exclusive
federal sphere of bankruptcy and to conflict with the
order of priorities of the Bankruptcy Act in order to
render the provincial law inapplicable. It is sufficient
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[70]
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[72]

In that case, the majority found that the effect of the provincial legislation in

securing

the

Board’s

debt

against

the

bankrupt’s

estate

conflicted

with

Parliament’s intention to establish priorities as described in the Bankruptcy Act,
R.S.C., 1985, c. B-3. The offending provincial statutory provisions were therefore
determined to be inapplicable in a bankruptcy context.
[73]

The majority summarized the Court’s jurisprudence in the “bankruptcy

quartet” (Deputy Minister of Revenue v. Rainville, [1980] 1 S.C.R. 35; Deloitte
Haskins and Sells Ltd. v. Workers' Compensation Board, [1985] 1 S.C.R. 785;
Federal Business Development Bank v. Quebec (Commission de la santé et de
la sécurité du travail), [1988] 1 S.C.R. 1061; British Columbia v. Henfrey Samson
Belair Ltd., [1989] 2 S.C.R. 24), concluding at paras. 32-39 that the quartet
stands for six propositions:
(1) provinces
cannot
create
priorities
between
creditors or change the scheme of distribution on
bankruptcy under s. 136(1) of the Bankruptcy Act;
(2) while provincial legislation may validly affect
priorities in a non-bankruptcy situation, once bankruptcy
has occurred, section 136(1) of the Bankruptcy Act
determines the status and priority of the claims
specifically dealt with in that section;
(3) if the provinces could create their own priorities or
affect priorities under the Bankruptcy Act this would
invite a different scheme of distribution on bankruptcy
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that the effect of provincial legislation is to do so.
[Emphasis in original.]
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(4) the definition of terms such as "secured creditor", if
defined under the Bankruptcy Act, must be interpreted
in bankruptcy cases as defined by Parliament, not the
provincial legislatures. Provinces cannot affect how
such terms are defined for purposes of the Bankruptcy
Act;
...
(5) in determining the relationship between provincial
legislation and the Bankruptcy Act, the form of the
provincial interest created must not be allowed to
triumph over its substance. The provinces are not
entitled to do indirectly what they are prohibited from
doing directly; and
(6) there need not be any provincial intention to intrude
into the exclusive federal sphere of bankruptcy and to
conflict with the order of priorities of the Bankruptcy Act
in order to render the provincial law inapplicable. It is
sufficient that the effect of provincial legislation is to do
so. [Emphasis in original.]

[74]

The Court did remark at para. 36 that for a provincial law to be

inapplicable, the Court must find a “clear conflict, that is, an inconsistent or
mutually exclusive result.” Applying the six propositions to the facts of Husky Oil,
the Court found a conflict. In contrast, the dissent applied the strict Multiple
Access test and found that there was no conflict because the Bankruptcy Act did
not prohibit that which the provincial legislation authorized.
[75]

Although not so described in the case, in my view, the majority in Husky Oil

is best understood as a decision involving frustration of a federal purpose rather

2013 ONCA 769 (CanLII)

from province to province, an unacceptable situation;
and
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than an operational conflict. Firstly, the majority did not rely on Multiple Access

Secondly, the majority relied on the effect of the provincial legislation and indirect
conflict to ground its paramountcy analysis and not the strict operational conflict
test found in Multiple Access.
[76]

The treatment accorded Husky Oil is seen in the Supreme Court’s

subsequent insolvency decisions and particularly in the dicta of Deschamps J. in
GMAC Commercial Credit Corporation - Canada v. T.C.T. Logistics Inc., 2006
SCC 35, [2006] 2 S.C.R. 123. The majority’s decision did not turn on the
paramountcy doctrine, however, Deschamps J. invoked paramountcy in dissent,
stating:
In Husky Oil, Gonthier J., writing for the majority, … not
only noted that provinces may not directly affect
priorities under the Bankruptcy Act, but also stated
propositions that permit the paramountcy doctrine to be
applied where provincial legislation indirectly conflicts
with the BIA…
Although the propositions enunciated in Husky Oil relate
more specifically to conflicts between provincial statutes
and the scheme of distribution established in the BIA,
they have a scope that extends beyond that specific
context, and they demonstrate how the paramountcy
doctrine applies in the context of bankruptcy. [Emphasis
in original.]

[77]

In 2012, Deschamps J. again cited the majority in Husky Oil, holding that

provinces cannot affect the order of priorities set out in the BIA (see
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but on Hall, a case which is now viewed as a frustration of purpose decision.
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Newfoundland and Labrador v. AbitibiBowater Inc., 2012 SCC 67, [2012] 3

[78]

However, in Indalex, the Supreme Court again had the opportunity to apply

the doctrine of paramountcy in an insolvency context. Deschamps J. cited Husky
Oil, at para. 56, to the effect that the “provincial legislature cannot, through
measures such as a deemed trust, affect priorities granted under federal
legislation”.

She did not repeat the six propositions enunciated in Husky Oil.

Rather, she went on to apply the Multiple Access test as restated in Canadian
Western Bank.

Based on that test, she found that there was a direct conflict

between the provincial legislation and an order made under the Companies’
Creditors Arrangement Act, R.S.C., 1985, c. C-36 such that, at para. 60,
“compliance with the provincial law necessarily entails defiance of the order
made under federal law.”
[79]

It is therefore clear that for the purposes of operational conflict, the Multiple

Access test is applicable and not the principles described in Husky Oil.
[80]

Moreover, the Supreme Court has consistently cited the Multiple Access

test in other cases. See Canadian Western Bank, at para 71; Chatterjee, at para.
36; Lafarge, at para. 76; Rothmans, at para. 11; Law Society of British Columbia
v. Mangat, 2001 SCC 67, [2001] 3 S.C.R. 113, at para. 69; 114957 Canada Ltée
(Spraytech, Société d’arrosage) v. Hudson (Town), 2001 SCC 40, [2001] 2
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S.C.R. 443, at para. 19).
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S.C.R. 241, at para. 34; M & D Farm Ltd. v. Manitoba Agricultural Credit Corp.,

[81]

Most recently, in Marine Services International Ltd. v. Ryan Estate, 2013

SCC 44, at para. 68, the Supreme Court restated the test in the following terms:
“Where the federal statute says “yes” and the provincial statute says “no”, or vice
versa, compliance with one statute means a violation of the other statute. It is
the archetypical operational conflict.”
[82]

In its recent jurisprudence, the Supreme Court has applied the test from

Multiple Access narrowly to find an operational conflict only where it was
impossible to comply with both statutes: see Indalex.
[83]

Where the federal legislation was merely permissive, the Court did not find

a conflict because it was possible to comply with both laws: see Quebec
(Attorney General) v. Canada (Human Resources and Social Development),
2011 SCC 60, [2011] 3 S.C.R. 635 and Canadian Owners and Pilots Association.
Where the legislation could be interpreted to avoid a conflict, or where there were
other means of avoiding a conflict, the Court did not find a c onflict: see Marine
Services International Ltd.; Chatterjee and Canadian Western Bank. As such, the
test for operational conflict is to be strictly applied and is engaged only where
dual compliance is impossible.
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[1999] 2 S.C.R. 961, at para. 40.
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(ii)

Turning then to the facts that underlie this appeal, there is no issue that

both the BIA and the 407 Act are validly enacted, the former falling under federal
authority and the latter under provincial authority.

The purpose of the BIA is to

establish an organized system for the distribution of a bankrupt’s estate, and to
provide for the financial rehabilitation of the bankrupt. The purpose of the 407 Act
is to establish a private toll highway with open access to the public, and to set out
how the highway will operate. However, as noted by the motions judge, the
purpose of s. 22(4) of the 407 Act is to collect ETR’s debt. The legal effect of the
407 Act is to permit ETR to operate the highway and to establish, collect and
enforce toll debt from users regardless of their bankruptcy status.

As noted in

para. 33 of the motions judge’s reasons, ETR does not quarrel with the
proposition that the purpose of s. 22(4) of the 407 Act is to enforce payment of a
debt. It also cannot be seriously contested that ETR’s claim to toll debt is a claim
provable in bankruptcy. The insertion of the province’s licensing authority does
not alter this conclusion.
[85]

I must then consider the approach established by the Supreme Court in

Multiple Access, as restated most recently in Marine Services: can there be dual
compliance?
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[84]

Application
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[86]

It is fair to conclude that Moore could be in compliance with both statutes.

vehicle permit and not pay the toll debt to ETR.

Alternatively, he could pay the

debt and obtain a vehicle permit. As he is not required to pay the debt and the
BIA does not require him to obtain a vehicle permit, there is no impossibility of
dual compliance insofar as he is concerned.
[87]

What of ETR? Can it be in compliance with both statutes?

[88]

The alleged conflict in this case is between s. 178(2) of the BIA, which

releases the discharged bankrupt from most claims, and s. 22(4) of the 407 Act,
which permits ETR to initiate a process by which the debtor will be denied a
vehicle permit until he or she discharges the debt to ETR.
[89]

As indicated in Schreyer, at para. 21, s. 178(2) of the BIA bars creditors

from enforcing their claims after discharge. Section 124 of the BIA provides that
before an unsecured creditor is entitled to share in the distribution of the
bankrupt’s property, it must file a proof of claim. Under s. 178(2) of the BIA, such
claims are then released on discharge unless they fall within one of the
exceptions clearly set out in s. 178(1). Pursuant to s. 22(4) of the 407 Act, ETR
need not file a proof of claim and may collect all of its debt from a bankrupt in the
absence of an exception. It can opt to ignore the regime established for all other
creditors of the bankrupt.
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While he would not be able to drive his own car, he could forego obtaining a
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[90]

That said, the provincial legislation in this case is permissive in that it does

statutes by declining to pursue its remedy under s. 22.

But, can ETR rely on s.

22(4) to enforce its claim against Moore? ETR asserts that it relies heavily on the
collection process embodied in s. 22 as it cannot deny access to users who
refuse to pay their bills, and other means of debt collection are costly. If ETR has
the choice of declining to enforce, but routinely chooses to enforce, is there still
no operational conflict?
[91]

In substance, s. 22(1) provides ETR with the choice of causing the

collection of a debt from a discharged bankrupt, a choice which the BIA expressly
abrogates. In this sense, the BIA says “no” and the 407 Act says “yes.”
[92]

However, to find an operational conflict where it is possible to comply with

both laws would not be in keeping with the strict test for operational conflict which
the Supreme Court has consistently applied.

Furthermore, to take a more

substantive approach to operational conflict would also render the “frustration of
federal purpose” branch of the paramountcy test largely superfluous.
[93]

On a strict reading of the test for operational conflict, there is no

impossibility of dual compliance. Section 22 of the 407 Act gives ETR the choice
to notify the Registrar of a failure to pay. ETR may comply with both laws by
declining to initiate the enforcement procedure.

Where bankruptcy occurs after
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not require ETR to initiate the collection process. ETR could comply with both
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the ETR has initiated the enforcement procedure, compliance depends on the

debt. Similarly, the Registrar cannot compel him to do so.

I conclude that there

is no operational conflict between s. 22(4) of the 407 Act and s. 178(2) of the
BIA.
(b)
[94]

Conflict of Purpose
The next issue to consider is whether the operation of s. 22(4) of the 407

Act conflicts with the purpose of the BIA. As mentioned, the purpose of s. 22(4) is
to collect toll debt. There are two BIA purposes in issue: the fresh start principle
and the equal treatment of unsecured creditors.

Given my conclusion on the

former, it is unnecessary to address the latter.
(i)
[95]

Applicable Test
In 2010, in Canadian Owners and Pilots Association, at para. 64, the

Supreme Court described frustration of federal purpose as a “second branch” of
the doctrine of paramountcy.
[96]

At para. 66, McLachlin C.J. described the test for frustration of purpose as

follows:
The party seeking to invoke the doctrine of federal
paramountcy bears the burden of proof. That party
must prove that the impugned legislation frustrates the
purpose of a federal enactment. To do so, it must first
establish the purpose of the relevant federal statute,
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debtor. He is not required to obtain vehicle permits and is not required to pay his

and then prove that the provincial legislation is
incompatible with this purpose. The standard for
invalidating provincial legislation on the basis of
frustration of federal purpose is high; permissive federal
legislation, without more, will not establish that a federal
purpose is frustrated when provincial legislation restricts
the scope of the federal permission. [Citations omitted.]

[97]

The Supreme Court cited this articulation of the test in its most recent

paramountcy decision, Marine Services, at para. 69.
[98]

As discussed above,

in assessing whether the provincial legislation

frustrates a federal purpose, it must be recalled that when a federal statute can
be properly interpreted so as not to interfere with a provincial statute, such an
interpretation is to be applied in preference to an alternative construction which
would bring about a conflict between the two statutes. The fact that Parliament
has legislated in respect of a matter does not lead to the presumption that in so
doing it intended to rule out any possible provincial action in respect of that
subject.
(i) Fresh Start Principle
(a)
[99]

The Fresh Start Purpose of the BIA

I have already referred to the fresh start principle which underlies the BIA

and which permeates the jurisprudence on bankruptcy legislation. From a
debtor’s perspective, and indeed society’s, financial rehabilitation is a primary
goal of the bankruptcy regime.

At its heart, permitting a creditor to insist on
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payment of pre-bankruptcy indebtedness after a bankruptcy discharge frustrates

indebtedness.

As often repeated in United States bankruptcy jurisprudence, one

of the purposes of bankruptcy legislation is to give debtors “a new opportunity in
life and a clear field for future effort, unhampered by the pressure and
discouragement of pre-existing debt.” See for example Local Loan Co. v. Hunt,
292 U.S. 234 at 244 (1934); Perez v. Campbell, 402 U.S. 637 at 648 (1971);
Grogan v. Garner, 498 U.S. 279 at 286 (1991). Indeed, although obviously
inapplicable in Canada, the Supreme Court of the United States held in Perez
that state laws that attempted to enforce payment of a bankrupt’s indebtedness
through licence denial were invalid because they conflicted with the fresh start
principle.
[100] In Canada, there are some claims that constitute exceptions to the fresh
start principle.

As mentioned, there are those claims that are expressly excluded

from the ambit of s. 178(2). They are described in s. 178(1) of the BIA. One such
claim was described by this court as the kind “which society (through the
legislators) considers to be of a quality which outweighs any possible benefit to
society in the bankrupt being released of these obligations”: Buland Empire
Development Inc. v. Quinto Shoes Imports Ltd. (1999), 123 O.A.C. 288 (C.A.), at
para. 18. The claims excepted in s. 178(1) include certain specified provincial
programmes. There is no exception for toll debt owing to ETR.
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a bankrupt’s ability to start life afresh unencumbered by his or her past
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[101] In Schreyer, LeBel J. observed, at para. 19, that giving debtors a chance

that exemptions that seem fair or even necessary are set out in the BIA.
However, “the more exemptions there are, the less likely it is that the basic policy
objectives of insolvency legislation can be achieved.”
[102] In my view, the appellant has satisfied its burden of establishing the fresh
start purpose of the BIA.
(b)

Incompatibility of s. 22(4) of the 407 Act

[103] The parties addressed two competing lines of cases in support of their
respective positions.

I do not propose to review all of the cases cited.

Some

deal with the operational conflict branch of the paramountcy analysis or the
validity of certain provincial legislation as a whole. (The 407 Act as a whole is not
in question in this case.) Moreover, many of the cases relied upon were decided
before the frustration of federal purpose branch of the paramountcy doctrine was
solidified in Supreme Court jurisprudence.
[104] There is limited provincial appellate commentary on comparable legislative
regimes. KPMG Inc. v. Alberta Dental Association (Re Hover), 2005 ABCA 101,
363 A.R. 170 was a decision of the Alberta Court of Appeal. It involved a case of
professional misconduct by a dentist and the enforcement of disciplinary
requirements consisting of the payment of a fine and associated costs.

Due to
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for a new start is generally viewed as a wise policy choice. He went on to state
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the disciplinary objective of the underlying provincial regulatory authority, the

to have his license reinstated did not conflict with the BIA even though the payor
was a discharged bankrupt. The power to suspend was founded not on nonpayment of a debt but on a finding of professional misconduct.

If professional

sanctions or conditions on licences were no longer operable in the case of a
discharged bankrupt, self-regulating bodies would lose the ability to regulate their
members’ conduct once in bankruptcy. Further, the purpose of the dental licence
suspension was not to enforce a debt but to impose conditions on licences which
should be withheld from irresponsible individuals.
[105] That said, at para. 58, Paperny J.A. distinguished the case from others
where “[t]he suspension of a driver’s licence was motivated for an improper
purpose, that is, to obtain payment that the licensing authority would not
otherwise be entitled to in a bankruptcy.” This suggests that where the purpose
of the suspension is to collect a debt, there would be a conflict with the BIA.
[106] I will also address Re Caporale, [1970] 1 O.R. 37-38 (S.C.), a decision of
Houlden J. (as he then was), which was relied upon by ETR. That case simply
involved an application to discharge a bankrupt. The bankrupt had been involved
in a motor vehicle accident and the judgment had been assigned to the MTO.
The MTO appears to have disputed the application for a discharge. In a very brief
oral endorsement, Houlden J. granted the discharge noting that the bankrupt had
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court found that requiring a suspended licensee to pay outstanding fines in order
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been making payments to the MTO and the MTO would not be prejudiced by the

it could refuse the debtor the privilege of driving in Ontario until he had repaid the
full amount of damages awarded against him arising from a motor vehicle
accident that had been paid out of the Unsatisfied Judgment Fund. Houlden J.
did not perform any paramountcy analysis, and it would appear that the decision
was rendered in the context of a contested discharge application.
[107] I do not view these cases as being akin to the appeal before this court.
The purpose of the legislation in those cases was directed at the province’s
regulatory responsibilities and the public interest in establishing and enforcing
standards of professional conduct for dentists, and presumably the promotion of
safe and responsible driving.
[108] Although public safety is not at stake in this appeal, ETR argues that the
collection of debts arising from the use of Highway 407 is in the public interest,
as well as in ETR’s interest, so as to ensure that the public private partnership
flourishes. I note in this regard that the Province did not advance such a position
on this appeal.

Furthermore, as noted by the motions judge, the purpose and

effect of s. 22(4) are to enforce the collection of debts. This is the substance of
the subsection.
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granting of the discharge. He stated that the MTO had an effective remedy in that

Page: 42

[109] I would also observe that s.198 of the Highway Traffic Act expressly states

a motor vehicle, his or her driver’s licence shall be suspended and remain
suspended until judgment is satisfied or discharged “otherwise than by a
discharge in bankruptcy”.

No such language is found in the 407 Act. Arguably,

this reflects a provincial intention that the collection of ETR’s indebtedness would
be affected by bankruptcy. In Section 270 of the Highway Traffic Act (Report 97)
(Winnipeg: Manitoba Law Reform Commission, 1997), the Manitoba Law Reform
Commission discussed the provincial counterpart to Ontario’s s. 198 at p. 7:
In those jurisdictions whose statutes are silent on the
effect of bankruptcy, it is presumably arguable that
bankruptcy would be held to discharge the debt within
the meaning of the motor vehicle statute, thus clearing
the way for a reinstatement of the suspended licence
and registration.

[110] In any event, this decision only addresses the legislation in issue on this
appeal and does not purport to encompass statutes that reflect their own
individualized legislative objectives.
[111] It must also be recalled that the appellant does not seek a declaration that
s. 22(4) of the 407 Act is invalid, but only that it is inoperable in relation to
discharged bankrupts. Discharged bankrupts do not represent a large segment of
the adult population in Canada or in Ontario, and there was no evidence that
would suggest that they are disproportionate users of Highway 407. Typically, all

2013 ONCA 769 (CanLII)

that, where a person has failed to satisfy a judgment for damages occasioned by
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unsecured creditors are negatively affected by bankruptcy and, as noted by

bankruptcies trigger.

The introduction into the mix of a private commercial

participant in a public-private enterprise is inadequate in my view to remove the
evident inconsistency with such a fundamental purpose of the BIA as financial
rehabilitation of the discharged bankrupt. The 407 Act should not be used to
permit ETR to occupy the collector’s lane.
[112] While co-operative federalism should be the goal, it should not serve to
undermine one of the two key rationales for the bankruptcy regime.
[113] I also agree with the appellant that it is no answer to say that a vehicle
permit is a privilege. Denial of a vehicle permit may constitute a significant
deprivation. The non-renewal of a vehicle permit does not just affect a
discharged bankrupt’s ability to drive his or her own vehicle on Highway 407 but
on any road in Ontario. Frequently it is essential to employment as well as family
transportation requirements and responsibilities.

Ontario is a vast province.

Denial of a vehicle permit has the potential to result in great hardship to a
discharged bankrupt struggling to start anew. The importance of a motor vehicle
is recognized in the assets identified by Parliament and the Legislature as being
exempt from execution or seizure.

2013 ONCA 769 (CanLII)

LeBel J. in Schreyer, at para. 19, few appreciate the “haircuts” or losses that
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[114] I accept that as Highway 407 is an open-access road, ETR cannot stop a

bankruptcy, its concerns could have been raised at a discharge hearing.
Additionally and significantly, a vehicle permit may be denied based on debts
incurred after an individual’s discharge from bankruptcy.
[115] In my view, the appellant has established that s. 22(4) of the 407 Act is
incompatible with the fresh start or financial rehabilitation purpose of the BIA.
Indeed, it frustrates the BIA’s heart and the very foundation on which insolvency
legislation stands.
[116] In conclusion, in keeping with a restrained approach to paramountcy and
recognizing the presumption of constitutionality, I am of the view that there is a
clear conflict between s. 22(4) of the 407 Act and the fresh start purpose of the
bankruptcy system.

(ii)

Equitable Treatment of Unsecured Creditors

[117] The appellant also argues that the enforcement of ETR’s claim pursuant to
s. 22(4) frustrates the purpose of the bankruptcy and insolvency system by
creating a new class of debt that survives bankruptcy and which frustrates
Parliament’s intention to treat all unsecured creditors equitably.

As mentioned,

given my conclusion on the fresh start purpose, there is no need to address this
submission.

2013 ONCA 769 (CanLII)

bankrupt from using the highway. That said, if ETR had filed a claim in Moore’s
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I.

DISPOSITION

appellant, set aside the order of the motions judge.

In its place, I would

substitute an order that:
(1) the discharge of Moore dated June 21, 2011
released him from all claims provable in
bankruptcy, including the debt of the 407 ETR as at
November 10, 2007 and
(2) the Ministry of Transportation is hereby directed to
issue license plates to Moore upon payment of the
usual licensing fees.
Further, I would declare that s. 22(4) of the 407 Act is inoperative to the extent
that it thwarts the purpose of providing a discharged bankrupt with a fresh start.
[119] As agreed, the respondent shall pay the appellant $36,000 in partial
indemnity

costs

inclusive

of

disbursements

and

applicable

interveners shall bear their own costs.

Released:
“DEC 19 2013”
“DD”

“S.E. Pepall J.A.”
“I agree Doherty J.A.”
“I agree Janet Simmons J.A.”

taxes.

The
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[118] For these reasons, I would allow the appeal and, as requested by the
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Overview
[1]

On April 2, 2013, Justice Mesbur granted the application of Business

Development Bank of Canada (“BDC”) for the appointment of a receiver over the
assets of the respondents, Pine Tree Resorts Inc. and 1212360 Ontario Limited

2013 ONCA 282 (CanLII)

COURT OF APPEAL FOR ONTARIO

Page: 2
(together, “Pine Tree”).

Pine Tree owns and operates the Delawana Inn in

[2]

Pine Tree and the second mortgagee, Romspen Investment Corporation

(“Romspen”), seek to appeal from Mesbur J.’s order. At the heart of this motion
is whether the order should be stayed pending the appeal if there is an appeal.
Collateral issues include whether the appeal is as of right under s. 193 of the
Bankruptcy Act, R.S.C. 1985, c. B-3 (“BIA”). If the answer to that question is yes,
should the automatic stay be lifted?

If leave to appeal is required, should it be

granted and, if so, should the order be stayed pending the disposition of the
appeal?
[3]

For the reasons that follow, I conclude that the appeal is not as of right,

that leave to appeal is required and that in the circumstances here leave ought
not to be granted. It is therefore unnecessary to deal with the specific question of
whether a stay should be ordered pending appeal.
Background and Facts
[4]

BDC is owed approximately $2.6 million by Pine Tree and holds first

security for that indebtedness by way of a mortgage on the Delawana Inn lands
and, additionally, by way of general security agreements covering both land and
chattels.

Romspen is the second mortgagee.

Romspen is owed approximately $4.3 million.

Its mortgage, too, is in default.

2013 ONCA 282 (CanLII)

Honey Harbour, Ontario.
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[5]

The Inn has been in financial difficulties for several years and finally, after

under both the mortgage and the general security agreements.
[6]

Under

its security

appointment of a receiver.

documents,

BDC is contractually entitled to the

Instead of appointing a private receiver, however,

BDC chose to apply for a court-appointed receiver.

Romspen chose to initiate

power of sale proceedings but, at the time the order was made, was not in a
position to proceed with the sale because three days remained under the period
prescribed in the Notice of Power of Sale for redemption.
[7]

Pine Tree and Romspen opposed BDC’s application.

agree the property must be sold immediately.

That said, all parties

Pine Tree does not have the

financial ability to keep the Inn operating. In essence, the dispute is over which
secured creditor will have control over the sale of the property and which plan for
sale will be implemented.
[8]

Pine Tree supports Romspen’s plan because it involves re-opening the Inn

for the upcoming summer season and attempting to sell the property on a goingconcern basis.

BDC rejects this option as unrealistic because it views the Inn’s

operations as being an irretrievably losing proposition.
[9]

Romspen argued before the application judge – and argues here as well –

that it was entitled to exercise its rights as a subsequent mortgagee under s. 22

2013 ONCA 282 (CanLII)

a number of negotiated extensions and forbearances, BDC demanded payment
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of the Mortgages Act, R.S.O. 1990, c. M.40, to put BDC’s mortgage in good

in good standing by paying all arrears of principal and interest, together with all of
BDC’s costs, expenses, and outstanding realty taxes.

However, it does not

propose to repay approximately $250,000 in HST arrears.

Those arrears

constitute a default under the BDC security documents.
[10]

In seeking to appeal the order, Romspen and Pine Tree assert a number

of grounds relating to the exercise of the application judge’s discretion in granting
the receivership order, but the centrepiece of their legal argument on appeal
concerns the exercise of a subsequent mortgagee’s rights under s. 22 of the
Mortgages Act.

They submit that the arrears of HST do not jeopardize BDC’s

security in any way because they are a subsequent encumbrance, and therefore
it is not necessary for them to comply with that covenant in order to be able to
take advantage of a subsequent mortgagee’s rights under s. 22.

Whether that

view is correct is the question of law they wish to have determined on appeal.
[11]

On behalf of BDC, Mr. Chaiton submits that there is nothing in s. 22 that

permits a subsequent mortgagee to exercise its s. 22 rights unless it brings the
prior mortgage into good standing, which involves both paying the amount due
under the mortgage and – where there are unperformed covenants – performing
those covenants as well.

2013 ONCA 282 (CanLII)

standing and take over the sale of the property. It proposes to put the mortgage
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Is Leave to Appeal Necessary?
In my view, there is no automatic right to appeal from an order appointing a

receiver: see Century Services Inc. v. Brooklin Concrete Products Inc. (11 March
2005), Court File No. M32275 (Ont. C.A., in Chambers), Catzman J.A.;
Alternative Fuel Systems Inc. v Edo (Canada) Ltd. (Trustee of) (1997), 206 A.R.
295 (Alta. C.A., in Chambers).
[13]

The portions of s. 193 of the BIA relied upon by Romspen and Pine Tree

are the following:
Unless otherwise expressly provided, an appeal lies to
the Court of Appeal from any order or decision of a
judge of the court in the following cases:
(a) if the point at issue involves future rights;
…
(c) if the property involved in the appeal exceeds in
value ten thousand dollars;
…
(e) in any other case by leave of a judge of the Court
of Appeal.
[14]

Neither (a) nor (c) applies in these circumstances, in my view.

I will

address whether leave to appeal should be granted later in these reasons.
[15]

“Future rights” are future legal rights, not procedural rights or commercial

advantages or disadvantages that may accrue from the order challenged on
appeal. They do not include rights that presently exist but that may be exercised

2013 ONCA 282 (CanLII)

[12]
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in the future: see Ravelston Corp., Re, [2005] O.J. No. 5351 (C.A.), at para. 17.

C.A.); Dominion Foundry Co., Re (1965), 52 D.L.R. (2d) 79 (Man. C.A.); and
Fiber Connections Inc. v. SVCM Capital Ltd. (2005), 10 C.B.R. (5th) 201 (Ont.
C.A., in Chambers).
[16]

Here, Romspen’s legal rights are its right to exercise its power of sale

remedy and its right to put the first mortgage in good standing under s. 22 of the
Mortgages Act.

The first crystallized on the default under the Romspen

mortgage, the second on the default under the BDC mortgage. Both rights were
therefore triggered before the order of Mesbur J.

They were at best rights

presently existing but exercisable in the future.
[17]

Nor do I accept the argument that the property in the appeal exceeds in

value $10,000 for purposes of s. 193(c).

As noted by the Manitoba Court of

Appeal in Dominion Foundry Co., at para. 7, to allow an appeal as of right in
these circumstances would require doing so in almost every case because very
few bankruptcy cases would go to appeal where the value of the bankrupt’s
property did not exceed that amount.

More importantly, though, an order

appointing a receiver does not bring into play the value of the property; it simply
appoints an officer of the court to preserve and monetize those assets, subject to
court approval.

2013 ONCA 282 (CanLII)

See also Ditchburn Boats & Aircraft (1936) Ltd., Re (1938), 19 C.B.R. 240 (Ont.
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[18]

In my view, leave to appeal is required in the circumstances of this c ase.

The Test
[19]

In Fiber Connections Inc., Armstrong J.A. (in Chambers) reviewed

extensively the jurisprudence surrounding the test to be applied for granting
leave to appeal under s. 193(e).

As he noted at para. 15, there is some

confusion as to what that test is. Two articulations of the test have emerged, and
each has its support in the case law.
[20]

One formulation is that set out by McLachlin J.A. (as she then was) in

Power Consolidated (China) Pulp Inc. v. British Columbia Resources Investment
Corp. (1988), 19 C.P.C. (3d) 210. It asks the following questions:
(i)

Is the point appealed of significance to the
practice as a whole?

(ii)

Is the point raised of significance in the action
itself?

(iii)

Is the appeal prima facie meritorious?

(iv) Will the appeal unduly hinder the progress of the
action?
[21]

These are the criteria generally applied when considering whether to grant

leave to appeal from orders made in restructuring proceedings under the
Companies’ Creditors Arrangement Act R.S.C. 1985, c. C-36 (“CCAA”), although
their application has not been confined to those types of cases.

2013 ONCA 282 (CanLII)

Should Leave to Appeal Be Granted?
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[22]

A second approach to the test was adopted by Goodman J.A. in R.J. Nicol

para. 6.

Through this lens, the court is to determine whether the decision from

which leave to appeal is sought (a) appears to be contrary to law; (b) amounts to
an abuse of judicial power; or (c) involves an obvious error, causing prejudice for
which there is no remedy.
[23]

Ontario decisions have traditionally leaned toward the R.J. Nicol factors

when determining whether to grant leave to appeal under s. 193(e) of the BIA:
see, in addition to R.J. Nicol, for example, Re Leard (1994), 114 D.L.R. (4th) 135
(Ont. C.A., in Chambers); and Century Services Inc.
[24]

This view has evolved in recent years, however, and three decisions in

particular have added nuances to the R.J. Nicol approach by considering such
factors as whether there is an arguable case for appeal and whether the issues
sought to be raised are significant to the bankruptcy practice in general and
ought to be addressed by this Court: see Fiber Connections Inc., at paras. 16-20;
GMAC Commercial Credit Corp. of Canada v. TCT Logistics, [2003] O.J. No.
5761 (C.A., in Chambers); and Baker, Re (1995), 22 O.R. (3d) 376 (C.A., in
Chambers). These factors echo the criteria set out in Power Consolidated.
[25]

In Baker, Re, Osborne J.A. acknowledged the two alternative approaches

to determining whether leave to appeal should be granted.

He concluded at p.

2013 ONCA 282 (CanLII)

Construction Ltd. (Trustee of) v. Nicol, [1995] O.J. No. 48 (C.A., in Chambers), at
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381 that the R.J. Nicol criteria were “generally relevant” but observed that all
For that particular case,

he emphasized the factor that the issue sought to be appealed was “a matter of
considerable general importance in bankruptcy practice”.

In TCT Logistics, at

para. 9, Feldman J.A. listed all of the R.J. Nicol and the Power Consolidated
criteria – without apparently distinguishing between them – as matters to be
taken into account.

She granted leave holding that the issues in that case were

significant to the commercial practice regulating bankruptcy and receivership and
ought to be considered by this court.
[26]

Finally, in Fiber Connections Inc., Armstrong J.A. reviewed all of the

foregoing authorities and, at para. 20, granted leave to appeal because he was
satisfied in that case that there were arguable grounds of appeal (although it was
not necessary for him to determine whether the appeal would succeed) and
because the issues raised were significant to bankruptcy practice and ought to
be considered by this Court.
[27]

I take from this brief review of the jurisprudence that, while judges of this

Court have tended to favour the R.J. Nicol test in the past, there has been a
movement towards a more expansive and flexible approach more recently – one
that incorporates the Power Consolidated notions of overall importance to the
practice area in question or the administration of justice as well as some
consideration of the merits.

2013 ONCA 282 (CanLII)

factors need not be given equal weight in every case.
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[28]

That being the case, it is perhaps time to attempt to clarify the “confusion”

jurisprudence. I would adopt the following approach.
[29]

Beginning with the overriding proposition that the exercise of granting

leave to appeal under s. 193(e) is discretionary and must be exercised in a
flexible and contextual way, the following are the prevailing considerations in my
view. The court will look to whether the proposed appeal,
a) raises an issue that is of general importance to the
practice in bankruptcy/insolvency matters or to the
administration of justice as a whole, and is one that
this Court should therefore consider and address;
b) is prima facie meritorious, and
c) would
unduly hinder the progress
bankruptcy/insolvency proceedings.

[30]

of

the

It is apparent these considerations bear close resemblance to the Power

Consolidated factors. One is missing: the question whether the point raised is of
significance to the action itself.

I would not rule out the application of that

consideration altogether. It may be, for example, that in some circumstances the
parties will need to have an issue determined on appeal as a step toward dealing
with other aspects of the bankruptcy/insolvency proceeding.

However, it seems

to me that this particular consideration is likely to be of lesser assistance in the
leave to appeal context because most proposed appeals to this Court raise

2013 ONCA 282 (CanLII)

that arises from the co-existence of the two streams of criteria in the
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issues that are important to the action itself, or at least to one of the parties in the

almost every case.
[31]

I have not referred specifically to the three R.J. Nicol criteria in the factors

mentioned above.

That is because those factors are caught by the “prima facie

meritorious” criterion in one way or another.

A proposed appeal in which the

judgment or order under attack (a) appears to be contrary to law, (b) amounts to
an abuse of judicial power, or (c) involves an obvious error causing prejudice for
which there is no remedy, will be a proposed appeal that is prima facie
meritorious.

I recognize that the Power Consolidated “prima facie meritorious”

criterion is different than the “arguable point” notion referred to by Osborne J.A.
in Baker and by Armstrong J.A. in Fiber Connections. In my view, however, the
somewhat higher standard of a prima facie meritorious case on appeal is more in
keeping with the incorporation of the R.J. Nicol factors into the test.
[32]

As I have explained above, however, the jurisprudence has evolved to a

point where the test for leave to appeal is not simply merit-based. It requires a
consideration of all of the factors outlined above.
[33]

The Power Consolidated criteria are the criteria applied by this Court in

determining whether leave to appeal should be granted in restructuring cases
under the CCAA: see Country Style Food Services (Re), [2002] O.J. No. 1377

2013 ONCA 282 (CanLII)

action, and if that consideration were to prevail there would be an appeal in
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(C.A., in Chambers), Feldman J.A., at para 15; and Blue Range Resources Corp.
The criteria I propose are quite similar.

There is something to be said for having similar tests for leave to appeal in both
CCAA and BIA insolvency proceedings.

Proposed appeals in each area often

arise from discretionary decisions made by judges attuned to the particular
dynamics of the proceeding.
deference.

Those decisions are entitled to considerable

In addition, both types of appeal often involve circumstances where

delays inherent in appellate review can have an adverse effect on those
proceedings.
Application of the Test in the Circumstances
[34]

I am not prepared to grant leave to appeal on the basis of the foregoing

criteria in the circumstances of this case.
[35]

First, Romspen and Pine Tree raise a number of grounds relating to the

exercise of the application judge’s discretion.

These include her consideration

and treatment of: the relative expenses involved in BDC’s and Romspen’s plans
for the sale of the property; the impact of shutting down the Inn on employees
and others and upon the potential sale prospects of the property; and her
concern for “the usual unsecured creditors”.

These discretionary considerations

are all entitled to great deference and, in any event, are purely factual and case
specific, and do not give rise to any matters of general significance to the

2013 ONCA 282 (CanLII)

(Re) (1999), 244 A.R. 103 (C.A.).
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practice in bankruptcy/insolvency matters or to the administration of justice as a

[36]

I would not grant leave to appeal on those grounds.

[37]

The legal issue raised by Romspen is this: did the application judge err by

relying on a covenant default that could not prejudice BDC or erode its firstranking security as the basis for her conclusion that Romspen had not complied
with the requirements for the exercise of a subsequent mortgagee’s rights under
s. 22 of the Mortgages Act? The basis for that submission is the argument that
the outstanding HST arrears – although a default in the observance of a
covenant under the BDC mortgage – could not in any circumstances constitute a
claim that would have priority over BDC’s security, and therefore Romspen, as a
subsequent mortgagee, is not required to cure the default by performing that
covenant in order to be able to exercise its s. 22 rights.
[38]

I have serious reservations about the likelihood of success of this

submission on appeal.
[39]

Romspen relies upon the jurisprudence of this Court establishing that a

mortgagor – and therefore, a subsequent mortgagee – is entitled as of right,
upon tendering the arrears or performing the covenant in default, to be relieved
of the consequence of default: see Theodore Daniels Ltd. v. Income Trust Co.
(1982), 37 O.R. (2d) 316 (C.A.). The problem is that Romspen has not offered to

2013 ONCA 282 (CanLII)

whole.
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put the BDC mortgage in good standing, but has only offered to do so partially. It

outstanding HST arrears.
[40]

For Romspen to succeed on appeal would require a very creative

interpretation of s. 22 of the Mortgages Act1, and one that would potentially
create

an

undesirable

element

of

uncertainty

in

the

field of

mortgage

enforcement, because no one would know which covenants could be left
unperformed and which could not, without litigating the issue in each case.
[41]

I am not persuaded that the s. 22 point crosses the prima facie meritorious

threshold.

In any event, given my serious reservations about the merits, that

factor together with the need for a timely sale process leads me to conclude that
leave to appeal ought not to be granted.

1

Section 22(1) provides:
Despite any agreement to the contrary, where default has occurred in
making any payment of principal or interest due under a mortgage or in
the observance of any covenant in a mortgage and under the terms of
the mortgage, by reason of such default, the whole principal and interest
secured thereby has become due and payable,
(a) at any time before sale under the mortgage: or
(b) before the commencement of an action for the enforcement
of the rights of the mortgagee or of any person claiming
through or under the mortgagee,
the mortgagor may perform such covenant or pay the amount due under
the mortgage, exclusive of the money not payable by reason merely of
lapse of time, and pay any expenses necessarily incurred by the
mortgagee, and thereupon the mortgagor is relieved from the
consequences of such default. [Emphasis added]
It is not disputed that a subsequent mortgagee is a “mortgagor” for purposes of this provision.

2013 ONCA 282 (CanLII)

proposes to leave unperformed a $250,000 covenant – payment of the
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[42]

Interfering with the timeliness of that process could potentially impact on

differ over who will conduct the sale and how it will be done.

The application

judge considered the alternative plans at length, and her decision to accept the
BDC plan was not dependent on her rejection of Romspen’s s. 22 argument.
[43]

There is some need for the sale to proceed expeditiously.

experienced application judge chose between

The

BDC’s and Romspen’s two

proposals and favoured that of BDC. Any further delay resulting from an appeal
could well impact the potential sale, since the Inn is a seasonal business that
only operates in the warm months of the year and those warm months are fast
approaching.
[44]

For the foregoing reasons, I decline to grant leave to appeal.

Disposition
[45]

There is no appeal as of right from the receivership order granted by

Mesbur J. under s. 193 of the BIA. Leave to appeal is required, but Romspen and
Pine Tree have not met the test for leave to be granted in these circumstances.
The motions of Romspen and Pine Tree are therefore dismissed.

It follows that

the receivership order is not stayed and that BDC’s motion, to the extent it is
necessary to deal with it, is successful.

2013 ONCA 282 (CanLII)

the success of the sale. All parties agree the property must be sold. They only
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[46]

No order as to costs is required, since I am advised that BDC is entitled to

2013 ONCA 282 (CanLII)

add the costs of this proceeding to its debt under the mortgage.
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Strathy J.A.:

[1]

The threshold question on this motion is whether this court should grant the

moving party an extension of time to appeal from the motion judge’s order
determining a priorities dispute between a mortgagee and a construction lien
claimant. The motion judge held that the mortgage of the respondent, Ontario
Wealth Management Corporation (“Ontario Wealth”), had priority over the
construction lien of the moving party, Sica Masonry and General Contracting Ltd.
(“Sica”). He directed the Receiver of the property owner to disburse the balance
of the proceeds of sale of the mortgaged property to Ontario Wealth. Sica wishes
to appeal on the basis the motion judge incorrectly interpreted the priority
scheme in s. 78 of the Construction Lien Act, R.S.O. 1990, c. C.30 (CLA).
[2]

Rule 31(1) of the Bankruptcy and Insolvency General Rules, C.R.C., c. 368,

provides that a notice of appeal must be filed within ten days after the day of the
order appealed from or within such further time as a judge of this court stipulates.
[3]

Sica’s notice of appeal was filed 28 days after the order was made – that is,

18 days late. In the meantime, the Receiver had disbursed the proceeds of sale
in accordance with the court’s order.

2014 ONCA 500 (CanLII)

On motion from the order of Justice Hugh K. O’Connell of the Superior Court of
Justice, dated October 18, 2013.
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[4]

If an extension is granted, Sica seeks a declaration that it has an appeal as

[5]

When the motion was heard, there was no signed and entered order before

the court. The appeal lies from the order, not from the reasons: see Re Bearcat
Exploration Ltd., 2003 ABCA 365, at para. 13. The formal order must be before
an appellate court, because it is the correctness of the disposition, and not the
reasons, which is in issue: see Re Smoke (1989), 77 C.B.R. (N.S.) 263 (Ont.
C.A.).
[6]

I agreed to hear the parties’ submissions and reserved judgment on the

motion on the understanding that the parties would take out the formal order.
That has now occurred.
[7]

For the reasons that follow, the motion for an extension of time to appeal is

dismissed. Although that disposes of the matter, leave to appeal is required in
any event and I would not have granted leave.
A.

BACKGROUND FACTS

[8]

The Walton Hotel in Port Hope, Ontario (“the Property”) has been under

renovation for use as a boutique hotel.
[9]

On April 11, 2007, 1713515 Ontario Ltd. (“1713”) purchased the Property for

$339,623.
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of right to this court. Alternatively, it seeks leave to appeal.
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[10] On the same date, the Property was mortgaged to Crombee Construction

[11] The project was refinanced on November 10, 2008. Ontario Wealth took a
first mortgage on the Property for $1.23 million. Between November 2008 and
December 2009, Ontario Wealth made advances on the mortgage totalling
$1.191 million. The initial advance was for $500,000. The motion judge found
that, of that advance, $457,117.75 was applied to re-finance the Crombee
mortgage.
[12] Sica is a general contractor that worked on the Property between January
12, 2009 and March 18, 2010. On April 8, 2010, Sica registered a construction
lien on the Property. Its priority claim relates to a deficiency of $123,947 in the
holdback which it claims 1713 was required to retain.
[13] Sica perfected its lien in June 2010 by registering a certificate of action
against the Property and issuing a statement of claim against 1713. The claim
asserted that Sica’s lien had priority over Ontario Wealth’s mortgage, because
the mortgage was taken with the intention of securing financing of an
improvement.
[14] On September 1, 2010, SF Partners was appointed Receiver and Trustee of
1713. On May 16, 2012, the Receiver sold the Property for $600,000.
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Ltd. for $830,000.
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[15] The Receiver brought a motion seeking directions regarding the distribution

Wealth.
[16] The motion judge released his endorsement on October 18, 2013. He held
at para. 52 that Ontario Wealth’s mortgage had priority over Sica’s lien and that
“The Receiver may remit the balance of the funds under its administration to
Ontario Wealth Management Corporation.”
[17] The Receiver remitted the balance of the funds to Ontario Wealth three days
later, on October 21, 2013.
[18] Sica served its notice of appeal on November 15, 2013.
B.

THE CONSTRUCTION LIEN ACT

[19] The priority of the parties’ respective claims depends upon the terms of s.
78 of the CLA. Under that provision, liens arising from an “improvement” have
priority over mortgages, unless one of the exceptions in the section applies.
There is an exception in s. 78(3) for mortgages registered prior to the time when
the first lien arose in respect of an improvement.
[20] Section 78(2) provides that where a mortgagee takes a mortgage to secure
the financing of an “improvement”, liens arising from that improvement have
priority over the mortgage, and over any mortgage taken to repay the original
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of the proceeds of sale, given the competing priority claims of Sica and Ontario
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mortgage, to the extent of any deficiency in the holdbacks required to be retained

[21] The relevant subsections provide:
78(1) Except as provided in this section, the liens
arising from an improvement have priority over all
conveyances, mortgages or other agreements affecting
the owner’s interest in the premises.
(2) Where a mortgagee takes a mortgage with the
intention to secure the financing of an improvement, the
liens arising from the improvement have priority over
that mortgage, and any mortgage taken out to repay
that mortgage, to the extent of any deficiency in the
holdbacks required to be retained by the owner under
Part IV, irrespective of when that mortgage, or the
mortgage taken out to repay it, is registered.
(3) Subject to subsection (2), and without limiting the
effect of subsection (4), all conveyances, mortgages or
other agreements affecting the owner’s interest in the
premises that were registered prior to the time when the
first lien arose in respect of an improvement have
priority over the liens arising from the improvement to
the extent of the lesser of,
(a) the actual value of the premises at the
time when the first lien arose; and
(b) the total of all amounts that prior to that
time were,
(i) advanced in the case of a mortgage, and
(ii) advanced or secured in the case of a
conveyance or other agreement.
(4) Subject to subsection (2), a conveyance, mortgage
or other agreement affecting the owner’s interest in the
premises that was registered prior to the time when the
first lien arose in respect of an improvement, has
priority, in addition to the priority to which it is entitled
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by the owner.

under subsection (3), over the liens arising from the
improvement, to the extent of any advance made in
respect of that conveyance, mortgage or other
agreement after the time when the first lien arose,
unless,
(a) at the time when the advance was
made, there was a preserved or perfected
lien against the premises; or
(b) prior to the time when the advance was
made, the person making the advance had
received written notice of a lien.
(5) Where a mortgage affecting the owner’s interest in
the premises is registered after the time when the first
lien arose in respect of an improvement, the liens
arising from the improvement have priority over the
mortgage to the extent of any deficiency in the
holdbacks required to be retained by the owner under
Part IV.
(6) Subject to subsections (2) and (5), a conveyance,
mortgage or other agreement affecting the owner’s
interest in the premises that is registered after the time
when the first lien arose in respect to the improvement,
has priority over the liens arising from the improvement
to the extent of any advance made in respect of that
conveyance, mortgage or other agreement, unless,
(a) at the time when the advance was
made, there was a preserved or perfected
lien against the premises; or
(b) prior to the time when the advance was
made, the person making the advance had
received written notice of a lien.
[22] The interpretation of

s.

78 depends on the meaning of the word

“improvement”, as defined in s. 1(1) of the CLA:
“improvement” means, in respect of any land,
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(b) any construction, erection or installation on the land,
including the installation of industrial, mechanical,
electrical or other equipment on the land or on any
building, structure or works on the land that is essential
to the normal or intended use of the land, building,
structure or works, or
(c) the complete or partial demolition or removal of any
building, structure or works on the land.
C.

THE DECISION BELOW

[23] The motion judge held that Ontario W ealth’s initial advance fell within
s. 78(3) of the CLA, and therefore had priority over Sica’s lien. Separate and
distinct advances under a single mortgage intended for different purposes should
be afforded separate and distinct priority treatment under the CLA: Royal Bank of
Canada v. Lawton Developments Inc. (1994), 16 O.R. (3d) 450 (Gen. Div), rev’d
on other grounds (1996), 27 O.R. (3d) 417 (C.A.). Ontario Wealth agreed to take
a mortgage with the dual intention of financing the repayment of the existing
Crombee mortgage and renovating the Property. It advanced $457,117.75 to
refinance that mortgage. This was a non-construction advance and therefore a
“prior advance” within s. 78(3) of the CLA, rather than s. 78(2). Prior advances
that are not taken with the intention of securing the financing of an improvement
take priority over subsequent liens under s. 78(3).
[24] The motion judge rejected Sica’s argument that although its own lien arose
after registration of Ontario Wealth’s mortgage, its work related to an earlier
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(a) any alteration, addition or repair to the land,
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improvement and the first lien in respect of that improvement arose before the

not relate to an earlier contract involving prior lien claimants, although it may well
have related to the same project.
[25] The motion judge therefore directed that the Receiver remit the balance of
the proceeds to Ontario Wealth and the order so provides.
D.

SHOULD AN EXTENSION OF TIME BE GRANTED?

[26] The overarching principle is whether the justice of the case requires that an
extension be granted. The relevant factors may include:
(a) whether the applicant had a bona fide intention to appeal before
the expiration of the appeal period;
(b) the length of and explanation for the delay in filing;
(c) any prejudice to the responding parties caused by the delay; and
(d) the merits of the proposed appeal.
See Howard v. Martin, 2014 ONCA 309; Enbridge Gas Distribution Inc. v.
Froese, 2013 ONCA 131, 114 O.R. (3d) 636. See also Braich (Re), 2007 BCCA
641.
[27] There is no evidence that Sica formed an intention to appeal prior to the
expiry of the appeal period. It did not inform the Receiver of its intent to appeal
until it served the notice of appeal. The length of the delay was not inordinate,
although Sica has not offered any explanation for it.
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mortgage was registered. The motion judge found that Sica’s improvement did
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[28] Sica submits that the delay has not caused any significant prejudice to the

before distributing the funds to Ontario Wealth. The Receiver does not point to
specific prejudice, but it contends that the appeal is moot.
[29] I am not persuaded that the appeal has any merit. The only evidence before
the motion judge was the Receiver’s third report. Sica filed no evidenc e on the
motion. The motion judge made the following critical findings of fact:
I agree with the position of Ontario Wealth. When Ontario
Wealth came onto the scene, there were no construction
liens on title. They had been vacated or discharged. They
were not something for which Ontario Wealth was bound.
I accept therefore that Ontario Wealth advanced the original
$500,000 to pay out the Crombee mortgage. That advance
was for payout of the land portion of the mortgage and not
improvements.
I therefore agree with Ontario Wealth that section 78(3) of the
CLA is applicable. The advance of Ontario Wealth takes
priority over any lien claim in favour of Sica.
…
In any event, there is no evidence before me that the
improvement undertaken by Sica related to any of the same
improvements undertaken prior to Ontario Wealth coming on
board in November 2008. In this regard I note that Sica
claims for contractual undertakings for the period January 12,
2009 – March 28, 2010, for which it registered its lien in April
2010.
[30] While Sica contends that the motion judge erred in finding that its work did
not relate to improvements financed by the Crombee mortgage, the motion judge
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Receiver, given that the Receiver did not wait until the expiry of the appeal period
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found that there was no evidence to support that conclusion. The appeal is, at its

error in the motion judge’s findings of fact.
[31] The Receiver submits that the appeal is moot because it distributed all of
the funds in reliance on the order below. It relies on National Life Assurance Co.
of Canada v. Brucefield Manor Ltd., [1999] O.J. No. 1175 (C.A.). The brief
endorsement in that case indicates that it was an appeal from an order for sale. A
motion for a stay was dismissed, the sale closed, a vesting order was made and
the proceeds of sale were distributed. This court held that that the order was
spent and quashed the appeal.
[32] The Receiver submits it had no obligation to satisfy itself that Sica would not
appeal the order before distributing the funds. Where there is no automatic stay
of an order, a losing party is well-advised to seek a stay pending appeal: Regal
Constellation Hotel Ltd. (Re) (2004), 71 O.R. (3d) 355 (C.A.), at para. 49.
[33] The Receiver had no notice, prior to the expiration of the time to appeal, that
the moving party intended to appeal the order. Section 195 of the BIA provides
for a stay of proceedings pending appeal, but no request was made for a stay of
execution pending the filing of a notice of appeal. The funds have been disbursed
and the operative parts of the order are spent. Receivers are entitled to act on
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the advice they receive from the court. It would not be fair to revisit the issue

[34] In all the circumstances, the justice of this case does not require an
extension of time. The application to extend the time to appeal is dismissed.
E.

LEAVE TO APPEAL

[35] It is unnecessary to consider the application for leave to appeal. However,
as the parties made submissions on the issue, I will indicate that, in my view,
leave to appeal is required and I would not have granted leave.
[36] The parties agreed that the appeal route is governed by s. 193 of the BIA:
see Impact Tool & Mould Inc. (Receiver of) v. Impact Tool & Mould Inc. (Trustee
of), 2013 ONCA 697;

Dabbs v. Sun Life Assurance Co. of Canada (1998), 41

O.R. (3d) 97 (C.A.), at para. 13, leave to appeal to S.C.C. refused, [1998]
S.C.C.A. No. 372; L.W. Houlden, G.B. Morawetz and Janis Sarra, Bankruptcy
and Insolvency Law of Canada, loose-leaf (2009-Rel. 5), 4th ed. (Toronto:
Carswell, 2013) vol. 3 at p. 7-106; Donald J.M. Brown, Q.C., Civil Appeals, looseleaf (June 2013) (Toronto: Carswell, 2013) vol. 1 at para. 2:1120. See also
Canada (Superintendent of Bankruptcy) v. 407 ETR Concession Company Lt d.,
2013 ONCA 769, 118 O.R. (3d) 161 on the paramountcy of the BIA.
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193. Unless otherwise expressly provided, an appeal
lies to the Court of Appeal from any order or decision of
a judge of the court in the following cases:
(a) if the point at issue involves future rights;
(b) if the order or decision is likely to affect other cases
of a similar nature in the bankruptcy proceedings;
(c) if the property involved in the appeal exceeds in
value ten thousand dollars;
(d) from the grant of or refusal to grant a discharge if the
aggregate unpaid claims of creditors exceed five
hundred dollars; and
(e) in any other case by leave of a judge of the Court of
Appeal.
[38] An appeal lies to this court as of right in the circumstances described in s.
193(a) to (d) of the BIA. In all other cases, leave must be sought from a single
judge under s. 193(e).
[39] Rule 31(2) of the Bankruptcy and Insolvency General Rules provides that
where an appeal is brought under s. 193(e), the notice of appeal must include the
application for leave. This rule was not observed in this case
[40] The appeal does not involve future rights, other cases in the bankruptcy
proceedings or the granting or refusal of a discharge. The issue therefore is
whether there is an appeal as of right under s. 193(c) or whether leave is
required under s. 193(e) and, if so, whether leave should be granted.
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[37] Section 193 provides:
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[41] Based on this court’s decision in Business Development Bank of Canada v.

the New Brunswick Court of Appeal in Royal Bank of Canada v. Profor Kedgwick
Ltd., 2008 NBCA 69, 299 D.L.R. (4th) 727, s. 193(c) is to be narrowly construed
and restricted to cases where the appeal directly involves property exceeding
$10,000 in value. While the practical effect of the motion judge’s decision is that
Ontario Wealth will receive proceeds of sale exceeding $10,000 and Sica will not,
this results not from the decision itself but from the reality that there are
insufficient funds in the estate to repay both creditors. As in Pine Tree Resorts,
there is no dispute as to the value of the claims at issue or the proceeds of sale.
Thus, I would follow the reasoning in Pine Tree Resorts and in Profor Kedgwick
and hold that the appeal does not directly involve property which exceeds
$10,000 in value.
[42] The issue before the motion judge was simply a matter of which claim had
priority. This is the daily fare of judges in bankruptcy proceedings. To provide an
appeal as of right from such decisions would negate the court’s gatekeeping
function under s. 193(e) and would tie up bankruptcy proceedings in interlocutory
appeals over routine issues.
[43] The exercise of granting leave to appeal under s. 193(e) is discretionary and
must be exercised in a flexible and contextual way: Pine Tree Resorts, at para.
29. The prevailing considerations are whether the proposed appeal:
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(a) raises an issue of general importance to the practice in
bankruptcy/insolvency matters or the administration of justice as a whole;

(c) would unduly
proceedings.

hinder

the progress of

the bankruptcy/insolvency

The parties agree that the appeal would not unduly hinder the proceedings, so
the analysis turns on the answer to the first two questions.
[44] For the reasons set out above, I am not persuaded that the proposed appeal
is meritorious.
[45] I am also not convinced that this appeal raises an issue of general
importance to the practice of bankruptcy and insolvency given that it turns on the
motion judge’s very specific and central findings of fact that the mortgage funds
were advanced prior to Sica’s involvement, all construction liens had been
discharged, and Sica’s improvement did not relate to the earlier contract.
[46] I would not therefore have granted leave to appeal even if the notice of
appeal had been served in time.
F.

DISPOSITION

[47] The application for an extension of time is dismissed. If the parties are
unable to resolve costs, they may make written submissions. The respondents’
submissions shall be served and filed with the Registrar within 15 days. The
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(b) is prima facie meritorious;
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moving party may have 15 days to respond. The submissions shall not exceed 5

“G.R. Strathy J.A.”
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pages in length, exclusive of the costs outline.
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ENDORSEMENT
I.

OVERVIEW

[1]

This motion considers the somewhat awkward and anachronistic appeal

provisions contained in s. 193 of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3 (the “BIA”). A. Farber & Partners Inc. was appointed receiver of the
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property of Bending Lake Iron Group Limited (the “Debtor”) pursuant to s. 243(1)

to appeal under s. 193(e) of the BIA from the approval and vesting order made
by the motion judge on January 8, 2016, 2016 ONSC 199, transferring all the
Debtor’s property to an unrelated purchaser, Legacy Hill Resources Ltd. (“Legacy
Hill”). At the conclusion of the hearing, I held that the Debtor did require leave to
appeal and set a timetable for its leave motion.

These are my reasons for so

ordering.
II.

HISTORY OF THE RECEIVERSHIP

[2]

The Debtor went into receivership on September 11, 2014 on the

application of its secured creditor, 2403177 Ontario Inc. (the “Receivership
Order”). The Debtor’s major asset is an undeveloped iron ore mine site located
northwest of Thunder Bay, Ontario.
[3]

By order dated November 27, 2014, the court approved a Sales and

Investor Solicitation Process for the Debtor’s property (the “SISP Order”).
Significantly, the Debtor consented to the SISP Order.
[4]

In November 2015, the Receiver moved for court approval of an asset

purchase agreement it had entered into with Legacy Hill for substantially all of the
Debtor’s property (the “Sale Agreement”).

The Debtor opposed the motion and,
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of the BIA. The Receiver moves for directions whether the Debtor requires leave
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in turn, brought its own motion seeking a variety of relief, including the

[5]

The motion judge approved the Sale Agreement and ordered the vesting

of the Debtor’s property in Legacy Hill upon the filing of a receiver’s certificate
(the “Approval and Vesting Order”). As well, the motion judge dismissed the
Debtor’s motion to postpone the sale and for other relief.
[6]

The Debtor filed a notice of appeal dated January 13, 2016 seeking to set

aside the Approval and Vesting Order. Section 195 of the BIA provides that all
proceedings under an order appealed from are stayed until the appeal is
disposed of. However, the Debtor did not perfect its appeal within the time
required by the Rules of Civil Procedure, and this court has issued a notice of
intention to dismiss the appeal for delay unless it is perfected by March 22, 2016.
[7]

Legacy Hill is not prepared to close the Sale Agreement until the Debtor

has exhausted its appeal rights in this court.
[8]

The Receiver moves for a declaration that the Debtor requires leave to

appeal. Granting such relief would quash the Debtor’s existing notice of appeal.
III.

ISSUE ON THE MOTION

[9]

The central issue on this motion is whether the Approval and Vesting

Order falls into any of the categories of cases identified in s. 193 of the BIA in
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postponement of the sale of its property.
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which an appeal lies as of right to this court, or whether the Debtor must obtain

Unless otherwise expressly provided, an appeal lies to the Court of
Appeal from any order or decision of a judge of the court in the
following cases:
(a) if the point at issue involves future rights;
(b) if the order or decision is likely to affect other cases of a
similar nature in the bankruptcy proceedings;
(c) if the property involved in the appeal exceeds in value ten
thousand dollars;
(d) from the grant of or refusal to grant a discharge if the
aggregate unpaid claims of creditors exceed five hundred
dollars; and
(e) in any other case by leave of a judge of the Court of
Appeal.
[10]

The Debtor submits that the Approval and Vesting Order falls within ss.

193(a), (b), and (c), and therefore an appeal lies as of right. I shall consider the
Debtor’s submissions on each sub-section in turn.
IV.

SECTION 193(A): DOES THE APPROVAL AND VESTING ORDER
INVOLVE FUTURE RIGHTS?

A.

Positions of the parties

[11]

The Debtor submits the point in issue in its appeal involves future rights.

The Debtor makes the following submissions in its factum:
[T]here remains outstanding a Notice of Motion seeking
a finding that the Receiver has violated the Crown’s
fiduciary duty to Aboriginal Peoples, as well as the
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…
The future rights of the “affected Aboriginal
communities” will very much be affected by the
confirmation of the Vesting Order as granted by [the
motion judge].
[12]

In order to assess this submission, some review is required of the

evidence the Debtor placed before the motion judge on the sale approval motion
about “affected Aboriginal communities” and of the relief the Debtor plans to seek
in a further motion before the motion judge.
B.

Debtor’s evidence concerning “affected Aboriginal communities”

[13]

Mr. Henry Wetelainen, the President and CEO of the Debtor, swore an

affidavit which was filed in opposition to the Receiver’s motion to approve the
Sale Agreement. In it, he deposed that, in early 2015, after the Receivership
Order had been made, he held discussions with Legacy Hill about a possible
“partnership/co-operative

development

in

rescuing

[the

Debtor]

from

receivership.” He described his discussions with Legacy Hill as attempts to
attract a financial partner to assist in the refinancing of the Debtor in order to
terminate the Receivership.
[14]

At various points in his affidavit, Mr. Wetelainen stated he had pursued

those discussions as part of his “continued efforts on behalf of [the Debtor] and
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Honour of the Crown, such duties being owed by the
Receiver as an Officer of the Court. This motion has
not been heard as of yet.
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its creditors, shareholders, stakeholders and affected Aboriginal communities.”

benefit to [the Debtor], its creditors, shareholders, stakeholders and affected
Aboriginal communities.”
[15]

Despite having pursued discussions with Legacy Hill in early 2015, Mr.

Wetelainen opposed the Sale Agreement. He took the position that Legacy Hill
had breached a fiduciary duty owed to the Debtor by dealing with the Receiver.
Frankly, it is difficult to understand that position given that under the Receivership
Order and the SISP Order, Mr. Wetelainen, as an officer of the Debtor, was not
permitted to pursue the discussions he did with Legacy Hill without the
knowledge and concurrence of the Receiver.
[16]

In any event, Mr. Wetelainen’s evidence disclosed that the main reason he

opposed the Sale Agreement was that he wanted more time for the Debtor to find
financing to take out its secured creditors and terminate the receivership. In his
affidavit, he explained why the Debtor was seeking orders to postpone approval
of the Sale Agreement:
The Orders being sought from the Court will ensure that
all of the creditors, shareholders, stakeholders and
affected
Aboriginal
communities
be
given
an
appropriate period of time pursuant to Court Order to
permit [the Debtor] to complete the Corporate
requirement for the purpose of providing the creditors,
shareholders, stakeholders and affected Aboriginal
communities to invest in Special Shares in [the Debtor]
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He deposed that the termination of the receivership would have a “concurrent
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…
The net result of the successful refinancing of [the
Debtor] will be that all the shareholders will have their
share value protected and [the Debtor] will be required
to deal with unsecured creditors in a fair fashion. At all
times during the financing proceedings with [Legacy
Hill], I anticipated that there would be a compromise
with respect to the amount of debt owed to the
Applicant.
[17]

In Mr. Wetelainen’s view, the Sale Agreement is a “disasterous agreement

that will wipe out millions of dollars of shareholder value, creditor obligations to
stakeholders and various Aboriginal communities.”
[18]

A further reason given by Mr. Wetelainen for his opposition to the

Receiver’s sale was that an asset purchase by Legacy Hill ran “a very substantial
risk of [Legacy Hill] alienating all of the affected Aboriginal communities as well
as the members of the communities where a workforce would have been drawn
from and whose cooperation would have been received.

The Aboriginal

Employment Preferences Policy identifies these clearly articulated goals.”
C.

The Debtor’s pending motion

[19]

The Debtor intends to bring a motion before the motion judge at the end of

May seeking an order that it be granted leave to commence an action against the
Receiver “for damages as a result of the failure of the Receiver to uphold the
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in order to retire the debt that [the applicant] has agreed
to reduce to the amount as reflected in the Assets
Purchase Agreement.
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honour of the Crown and the Crown’s fiduciary duties to Aboriginal peoples

its notice of motion, the Debtor asserts it had provided “continual notice” to the
Receiver that Aboriginal communities were directly affected by the receivership,
yet the Receiver failed to maintain the honour of the Crown by not notifying
affected Aboriginal communities of its intention to seek a sale of the Debtor’s
assets.
D.

Analysis

[20]

The concept of “future rights” as a category of cases appealable to this

court as of right traces its origins to the late nineteenth century federal WindingUp Act.1 The passage of time has not improved the clarity of the concept. In Elias
v. Hutchinson,2 McGillivray C.J.A. commented, at para. 20, that “the authorities
leave me in a state of uncertainty as to what a future right is at all, let alone what
there is about a future right that would require a treatment of cases involving
future rights different from cases that do not involve future rights.”
[21]

Although

the

category

of

“future

rights”

increasingly

seems

an

anachronistic and confusing basis upon which to ground appeal rights, courts

1

Now, the Winding-up and Restructuring Act, R.S.C. 1985, c. W-11, s. 103. See In re Union Fire
Insurance Co. (1886), 13 O.A.R. 268, (C.A.) at pp. 294-295.
2
(1981), 14 Alta. L.R. (2d) 268; 121 D.L.R. (3d) 95, [1981] A.J. No. 896 (C.A.).

2016 ONCA 225 (CanLII)

including the Aboriginal communities affected by the actions of the Receiver.” In
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have attempted to cloak the term “future rights” with some practical meaning. In

The meaning of the phrase "future rights" is not obvious.
Caselaw holds that it refers to future legal rights and not
to procedural rights or commercial advantages or
disadvantages that may accrue from the order
challenged on appeal … Rights that presently exist, but
may be exercised in the future or altered by the order
under appeal are present rights and not future rights…
[Citations omitted.]
[22]

Doherty J.A. went on to adopt, at para. 19, the view expressed in Elias v.

Hutchison, at paras. 100-101, that s. 193(a) of the BIA “must refer to rights which
could not at the present time be asserted but which will come into existence at a
future time.”
[23]

More recently, Blair J.A., in Business Development Bank of Canada v.

Pine Tree Resorts Inc.,4 stated, at para. 15:
“Future rights” are future legal rights, not procedural
rights or commercial advantages or disadvantages that
may accrue from the order challenged on appeal. They
do not include rights that presently exist but that may be
exercised in the future.
[24]

The Debtor’s argument that the Approval and Vesting Order involves the

future rights of “affected Aboriginal communities” is vague and difficult to follow.
Nevertheless, I do not accept it for several reasons.

3
4

(2005), 24 C.B.R. (5th) 256 (Ont. C.A.)
2013 ONCA 282, 115 OR (3d) 617.
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Re Ravelston Corp.,3 Doherty J.A. stated, at para. 18:

Page: 10

[25]

First, for an order to involve future rights, it must involve the future rights of

shareholders.5 On the sale approval motion, the Debtor did not adduce evidence
that any “affected Aboriginal community” had such an economic interest in the
Debtor, nor did any “affected Aboriginal community” adduce such evidence on
the motion. The Receiver, in its December 21, 2015 Supplemental Report to its
Third Report, informed the court that based on its review of the Debtor’s creditors
listing, “no Aboriginal groups are creditors of [the Debtor].”
[26]

Second, at this stage of the process it does not lie in the Debtor’s mouth to

contend that the Receiver failed to give proper notice to “affected Aboriginal
communities”. The time to raise such an issue was when the Receiver sought
approval of the SISP Order, yet the Debtor consented to that order.
[27]

Third, to the extent that the Approval and Vesting Order affects the rights

of those with an economic interest in the Debtor, it affects the present, existing
rights of the Debtor’s creditors and shareholders, not their future rights.
[28]

Finally, it is clear from Mr. Wetelainen’s affidavit that the Debtor’s real

complaint about the effect of the Approval and Vesting Order is one concerning
the “commercial advantages or disadvantages that may accrue from the order
challenged on appeal.” Mr. Wetelainen objected to the Sale Agreement because
5

See Ditchburn Boats & Aircraft (1936) Ltd., Re (1938), 19 C.B.R. 240 (Ont. C.A.), at p. 242 quoting with
approval In Re Kern Agencies Ltd. (1931), 12 C.B.R. 279 (Sask. C.A.), at p. 281.
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those with an economic interest in the debtor company – i.e. its creditors or
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its approval would wipe out shareholder equity and preclude efforts by the

has nothing to do with “future rights” within the meaning of s. 193(a).
[29]

I conclude that the point in issue in the Debtor’s challenge of the Approval

and Vesting Order does not involve future rights within the meaning of s. 193(a)
of the BIA.
V.

SECTION 193(B):
AFFECT OTHER
PROCEEDING?

WILL THE APPROVAL AND VESTING ORDER
CASES OF A SIMILAR NATURE IN THIS

A.

Positions of the parties

[30]

The Debtor submits that the Approval and Vesting Order is likely to affect

other cases of a similar nature in the receivership proceeding. In its factum, the
Debtor argues that in granting the Approval and Vesting Order the motion judge
failed “to deal with the rights of the affected Aboriginal communities,” an issue the
Debtor wishes to raise on its appeal. The Debtor argues that the same issue will
lie at the heart of its motion before the motion judge later in May seeking leave to
sue the Receiver. The Debtor contends that because the Approval and Vesting
Order likely will affect its motion for leave to sue the Receiver, s. 193(b) of the
BIA applies.
[31]

The Receiver disputes that the issues on appeal would impact other issues

in the receivership.

2016 ONCA 225 (CanLII)

shareholders to raise financing to pay out the Debtor’s secured creditors. That

B.

Analysis

[32]

The jurisprudence under s. 193(b) of the BIA has consistently interpreted

the section as meaning that a right of appeal will lie where “the decision in
question will likely affect another case raising the same or similar issues in the
same bankruptcy proceedings.”6 The cases have expressed different views on
whether the decisions covered by s. 193(b) can only concern rights asserted
against the bankrupt by parties other than the bankrupt, or whether the issue
may concern rights asserted by multiple persons against the bankrupt, rather
than one person’s rights arising in multiple contexts. 7 Regardless, s. 193(b) must
concern “real disputes” likely to affect other cases raising the same or similar
issues in the same bankruptcy or receivership proceedings. 8
[33]

Section 193(b) possesses several anachronistic features.

First, while

permitting an appeal of right on an issue that likely will arise again in an
insolvency proceeding might appear to foster the efficient conduct of insolvency
proceedings, in reality any automatic appeal right will slow down insolvency
proceedings which usually operate on a “real-time” basis. As well, the language
of s. 193(b) does not measure the overall significance of the issue to the
proceeding – minor issues which might arise again are treated in the same
fashion as major ones. Finally, most contemporary insolvency litigation sees one
6

Wong v. Luu, 2013 BCCA 547, at para. 21.
See Wong v. Luu, at para. 21, and the Quebec jurisprudence summarized in Re Norbourg Gestion
d’actifs inc., 2006 QCCA 752, 33 C.B.R. (5th) 144 at paras. 9-11.
8
Global Royalties Ltd. v. Brook , 2016 ONCA 50, at para. 19.
7

2016 ONCA 225 (CanLII)
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judge assigned to manage the proceeding from its inception to its end. Under a

grouped together for adjudication at one time, not at different stages of the
proceeding.
[34]

I do not accept the Debtor’s submission that the Approval and Vesting

Order is likely to affect other cases of a similar nature in the receivership
proceedings.
[35]

The Receiver filed evidence on this motion which shows the Debtor did not

raise any issue about a receiver’s constitutional duty to consult “affected
Aboriginal communities” either in its materials or during its submissions on the
sale approval motion. The Debtor does not dispute this evidence. Accordingly,
the Debtor will be seeking to raise the duty to consult issue for the first time on
appeal.
[36]

In the normal course, appeals are not the proper forum in which to raise

brand new issues that significantly expand or alter the landscape of the litigation.9
The burden rests on an appellant to persuade the court that all the facts
necessary to address the point are before the court as fully as if the issue had
been raised in the court below. 10 It is far from clear that the Debtor would

9

Perez v. Salvation Army in Canada (1998), 42 O.R. (3d) 229, 171 D.L.R. (4th) 520 (C.A.), at para. 11.
Kaiman v. Graham, 2009 ONCA 77, 245 O.A.C. 130, at para. 18.

10
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“one judge” model of case management, common or repeat issues tend to get
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succeed in persuading this court that the interests of justice require an exception

[37]

First, the Debtor consented to the SISP Order which authorized the

Receiver to proceed with the sales process.

The Debtor did not raise the issue

of a duty to consult “affected Aboriginal communities” about a sale at that time; it
is difficult to conceive how it can do so now.
[38]

Second, it is very doubtful that the Debtor has standing to advance on

appeal an argument based on the duty to consult. As the Supreme Court of
Canada explained in Behn v. Moulton Contracting Ltd.,11 at para. 30:
The duty to consult exists to protect the collective rights
of Aboriginal peoples. For this reason, it is owed to the
Aboriginal group that holds the s. 35 rights, which are
collective in nature… But an Aboriginal group can
authorize an individual or an organization to represent it
for the purpose of asserting its s. 35 rights. [Citations
omitted.]
[39]

No evidence was led on this motion to suggest that any Aboriginal group

had authorized the Debtor to represent it for the purpose of asserting rights under
s. 35 of the Constitution Act, 1982.
[40]

Third, s. 193(b) of the BIA requires that the order sought to be appealed is

likely to affect “other cases of a similar nature in the bankruptcy proceedings.”
Here, the Approval and Vesting Order disposed of all the property of the Debtor.

11

2013 SCC 26, [2013] 2 S.C.R. 227.
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to this normal course of litigation. The Debtor faces several high hurdles.
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Consequently, there will not be any other case dealing with the disposition of the

[41]

The final hurdle is that only after the Debtor received the January 8, 2016

reasons of the motion judge granting the Approval and Vesting Order did it
launch its motion for leave to sue the Receiver for its alleged breach of the duty
to

consult.

unsuccessfully

That

sequence

of

events

strongly

suggests

that,

having

opposed the Receiver’s sale, the Debtor looked for some

procedural device to fit itself into s. 193(b). Its motion for leave to sue the
Receiver was the result.

In my view, a party cannot create a “case” after the

impugned order was made in order to invoke s. 193(b). Consequently, the
Debtor’s pending motion for leave to sue does not qualify as a case of a similar
nature in the receivership.
[42]

For those reasons, the Approval and Vesting Order does not fall within s.

193(b) of the BIA.
VI.

SECTION 193(C): DOES THE PROPERTY INVOLVED IN THE APPEAL
EXCEED IN VALUE $10,000?

A.

Positions of the parties

[43]

The Debtor submits that the Approval and Vesting Order will transfer

property in excess of $10,000 and, therefore, falls within s. 193(c) of the BIA
because “the property involved in the appeal exceeds in value ten thousand
dollars.”

2016 ONCA 225 (CanLII)

Debtor’s property in this receivership.
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[44]

While the actual sale price is subject to a confidentiality order pending the

exceeds $10,000. Nor is there any dispute that if the transaction closes, the
Debtor’s secured lenders will suffer a significant shortfall. 12
[45]

On its part, the Receiver submits that an approval and vesting order forms

part of the methods a receiver employs to dispose of a debtor’s assets and, as
such, is a matter of procedure that does not fall within s. 193(c).
B.

Analysis

[46]

The history of the interpretation of s. 193(c) is an unusual one. Under the

modern approach to statutory interpretation, the words in a statute must be read
in their entire context, in their grammatical and ordinary sense, and in keeping
with the scheme and object of the Act.13 By contrast, as the Manitoba Court of
Appeal observed at para. 9 in Re Dominion Foundry Co.,14 the interpretation of
the phrase “the property involved in the appeal” found in s. 193(c) historically has
proceeded in a different fashion, drawing heavily upon cases interpreting a
similar provision in the federal Winding-Up Act,15 as well as on the jurisprudence

12

In its Third Report dated November 30, 2015, the Receiver informed the court that the Debtor’s
liabilities totaled approximately $12.4 million consisting of (i) secured loans from the applicant in excess of
$3.5 million, (ii) payroll deduction and HST claims by the Canada Revenue Agency of approximately
$405,000, and (iii) unsecured liabilities of close to $8.5 million.
13
Rizzo & Rizzo Shoes Ltd., Re (1998), 154 D.L.R. (4th) 193 (S.C.C.) at para. 21; Bell ExpressVu Ltd.
Partnership v. Rex 2002 SCC 42, 212 D.L.R. (4th) 1 (S.C.C.) at para. 26.
14
(1965), 51 W.W.R. 679.
15
Such as Faillis and Deacon v. United Fuel Investments Ltd, [1962] S.C.R. 771, at p. 774.
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closing of the transaction, there is no dispute that the sale price significantly
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considering former provisions in the Supreme Court of Canada Act which linked

[47]

Courts have observed that the availability under s. 193(e) of a right to seek

leave to appeal in circumstances falling outside those captured by automatic
rights of appeal in ss. 193(a) to (d) signals the need for appeal courts to control
bankruptcy proceedings in order to promote the efficient and expeditious
resolution of the bankruptcy, one of the principal objectives of bankruptcy
legislation.17 However, courts across the country tend to part company on
whether securing those objectives of the BIA is fostered by a “broad, generous
and wide-reaching” interpretation of the appeal rights contained in BIA ss. 193(a)
to (d) – with the bar set low to fall within s. 193(c) 18 – or by interpretations
conducted within the context of the demands of “real time litigation” characteristic
of contemporary insolvency and restructuring proceedings.19
[48]

In my view, two contextual factors should inform any application of the sub-

section.
[49]

First, the predecessor section to the modern s. 193(c) was enacted in

1919, at a time when the then Bankruptcy Act did not include the right to seek

16

Trimor Mortgage Investment Corporation v. Fox, 2015 ABCA 44, at para. 8; Galaxy Sports Inc. v.
Abak han & Associates Inc., 2003 BCCA 322, 44 C.B.R. (4th) 218 at para. 12; Newfoundland and
Labrador Refining Corporation v. IJK Consortium, 20098 NLCA 23, 52 C.B.R. (5th) 8 at para. 18.
17

Wong v. Luu, at para. 23; Re Norbourg Gestion d’actifs inc, at para. 9.

18

Wong v. Luu, at para. 23.
Re Stelco Inc. (2005), 8 C.B.R. (5th) 150 (Ont. C.A.), at para. 4.

19
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the right to appeal to “the amount or value of the matter in controversy .”16
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leave to appeal in the event a decision did not fall within one of the categories

Corp., the earlier absence in s. 193 of an ability to seek leave to appeal prompted
courts to give categories of appeals as of right a wide and liberal interpretation in
order to avoid closing the door on meritorious appeals. The 1949 inclusion of the
leave to appeal right now found in s. 193(e) removes the need for such a broad
interpretative approach.
[50]

Second,

Canada’s

other

major

insolvency

statute,

the

Companies’

Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”), contains, in s.
13, an across-the-board requirement to obtain leave to appeal from any order
made under that Act. The automatic right of appeal provisions in ss. 193(a) to (d)
of the BIA do not work harmoniously with the CCAA’s appeal regime.
[51]

For example, if one were to accept the Debtor’s argument that whenever

the value of the property transferred by a sales approval and vesting order
exceeded $10,000 an appeal as of right to this court exists, then, as the
Manitoba Court of Appeal noted, at para. 7, in Re Dominion Foundry Co., an
appeal as of right would exist in almost every case because very few insolvency
cases would involve property that did not exceed the statutory threshold. Blair
J.A. repeated that concern in Business Development Bank of Canada v. Pine
Tree Resorts Inc., at para. 17. By contrast, a challenge to a sales approval and

2016 ONCA 225 (CanLII)

giving automatic rights of appeal. As Doherty J.A. observed in Re Ravelston
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vesting order obtained by a debtor company under the CCAA would require

[52]

In my view, no principled basis exists to distinguish the treatment of a sale

by a receiver or trustee, from that by a CCAA debtor company. In each case,
approval of the sale would require consideration of the types of principles
articulated in Royal Bank of Canada v. Soundair.20 A need for the legislative
harmonization of appeal rights in insolvencies is apparent.
[53]

In my

view,

these contextual factors militate against employing an

expansive application of the automatic right of appeal contained in s. 193(c) and,
instead, point to the need for an approach which is alive to and satisfies the
needs of modern, “real-time” insolvency litigation. I shall employ such an
approach in applying the following three principles that have emerged from the
jurisprudence: s. 193(c) does not apply to (i) orders that are procedural in nature,
(ii) orders that do not bring into play the value of the debtor’s property, or (iii)
orders that do not result in a loss.
Is the order procedural in nature?
[54]

The caselaw holds that s. 193(c) of the BIA does not apply to decisions or

orders that are procedural in nature, including orders concerning the methods by
which receivers or trustees realize an estate’s assets.

20

(1991), 4 O.R. (3d) 1 (C.A.).
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obtaining leave to appeal under s. 13 of that Act.
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[55]

In Re Dominion Foundry Co., the motion judge had dismissed a request to

was improvident and the trustee had acted improperly. The Manitoba Court of
Appeal held, at para. 20, that although the sale involved assets whose value
exceeded the statutory threshold, an order concerning the method by which the
trustee disposed of assets did not fall within s. 193(c). Consequently, where a
person seeks to challenge an order on appeal by calling into question the
methods employed by a trustee to dispose of the assets of the bankrupt, the
order involves a matter of procedure which does not fall within s. 193(c).
[56]

The Alberta Court of Appeal reached a similar result in Alternative Fuel

Systems Inc. v. EDO (Canada) Ltd. (Trustee of).21 There, the trustee had invited
tenders for the purchase of the bankrupt’s equipment. When tenders closed, the
trustee determined that Alternative’s tender was the highest. Once another
tenderer, Impco Technologies Inc., found out that it was not the highest bidder, it
submitted a second tender offering substantially more than Alternative.
trustee sought directions from the court.

The

The bankruptcy judge directed the

trustee to accept Impco’s second, higher tender. Alternative filed a notice of
appeal and moved before the Alberta Court of Appeal for a determination that it
could appeal as of right under s. 193(c) because the value of the property
involved exceeded the statutory threshold.
21

1997 ABCA 273, 48 C.B.R. (3d) 171.
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set aside a sale of assets by a trustee in bankruptcy on the grounds that the sale
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[57]

O’Leary J.A., following Re Dominion Foundry Co., held that Alternative had

judge’s order was essentially a procedural direction to the trustee in the face of
Alternative’s challenge to the method by which the equipment was sold, bypassing the tender process.
[58]

In the present case, the overwhelming majority of the Debtor’s grounds of

appeal are process-related, involving issues concerning the Debtor’s dealings
with Legacy Hill following the Receivership Order, the Receiver’s disclosure of
information about the Sale Agreement, the negotiation process it followed with
Legacy Hill, its treatment of persons affected by the Sale Agreement, and the
adequacy of notice it gave to “affected Aboriginal communities.” Those grounds
of appeal are procedural in nature and do not fall within s. 193(c).
Does the order put into play the value of the Debtor’s property?
[59]

The second principle emerging from the caselaw is that s. 193(c) is not

engaged where the decision or order does not call into play the value of the
debtor’s property. In Business Development Bank of Canada v. Pine Tree
Resorts Inc., Blair J.A. considered whether an order appointing a receiver over
assets of debtor corporations that exceeded $10,000 in value fell within s. 193(c).
He concluded that it did not stating, at para. 17, that “an order appointing a
receiver does not bring into play the value of the property; it simply appoints an

2016 ONCA 225 (CanLII)

no right of appeal under s. 193(c). He reasoned, at para. 12, that the bankruptcy
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officer of the court to preserve and monetize those assets, subject to court

[60]

In the present case, the Approval and Vesting Order marked the final step

in the Receiver’s monetization of the Debtor’s assets. The property of the Debtor
is to be converted through the Sale Agreement into a pool of cash and, as stated
in the Approval and Vesting Order, “the net proceeds from the sale of the
Purchased Assets shall stand in the place and stead of the Purchased Assets.”
The ground of appeal advanced by the Debtor to the effect that the sale process
should be postponed to let shareholders re-finance the company does not bring
into play the value of the Debtor’s property, so s. 193(c) does not apply.
Does the order result in a gain or loss?
[61]

Finally, for s. 193(c) to apply, the order in question must contain some

element of a final determination of the economic interests of a claimant in the
debtor. In Trimor Mortgage Investment Corporation v. Fox,22 Paperny J.A.
described this aspect of s. 193(c) at para. 8:
The test to be applied under this section was originally
articulated in Orpen v Roberts, [1925] SCR 364 at
367, [1925] 1 DLR 1101, and confirmed in Fallis and
Deacon v United Fuel Investments Ltd., [1962] SCR
771, 4 CBR (NS) 209, which set out that the amount or
value of the matter in controversy is the loss which the
granting or refusal of that right would entail.

22

2015 ABCA 44.
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approval.”
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[62]

The Approval and Vesting Order did not determine the entitlement of any

no interested party gained or lost as a result of the order.
[63]

However, one ground of appeal set out in the Debtor’s notice of appeal is

that the motion judge erred in law in finding that the Receiver had not acted
improvidently. In its factum, the Debtor contends that the Receiver’s sale of its
property is improvident because it would result in a loss of $125 million to its
shareholders. In support of that ground of appeal, on this motion the Debtor
relied on a memo prepared by Broad Oak Associates dated February 3, 2014,
half a year before the Receivership Order was made. Using an iron ore pellet
price of US$100 per tonne, Board Oak placed the value of a fully-developed
Bending Lake iron ore project in the range of US$100 million to $300 million.
This, the Debtor argues, shows that the Approval and Vesting Order selling its
undeveloped mine site assets resulted in a loss to shareholders of an amount
exceeding $10,000 in value, giving it a right to appeal under s. 193(c).
[64]

I do not accept the Debtor’s submission. The determination of whether “the

property involved in the appeal exceeds ten thousand dollars” is a fact-specific
one. In order to bring itself within s. 193(c), the Debtor must do more than make
a bald allegation of improvident sale.

This is real-time insolvency litigation in

which delays in the proceeding can prejudice the amounts fetched by a receiver
on the realization process.

The Debtor must demonstrate some basis in the

2016 ONCA 225 (CanLII)

party with an economic interest in the Debtor to the sale proceeds. In that sense,
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evidentiary record considered by the motion judge that the property involved in

Approval and Vesting Order resulted in a loss of more than $10,000 because the
Receiver could have obtained a higher sales price for the Debtor’s property . Bald
assertion is not sufficient, otherwise a mere bald allegation of improvident sale in
a notice of appeal could result in an automatic stay of a sale approval order
under BIA s. 195 as the appellant pursues its appeal. 23
[65]

In the present case, the evidentiary record discloses that there were no

competing bids for the Debtor’s property for the motion judge to consider; only
Legacy Hill expressed a serious enough interest to lead to a Sale Agreement
with the Receiver.
[66]

Neither the Debtor nor its shareholders put before the motion judge a

valuation of the Debtor made near in time to the execution of the Sale
Agreement. Mr. Wetelainen did not attach the pre-receivership Broad Oak memo
to the affidavit he placed before the motion judge. By contrast, the Receiver
reported to the motion judge that the market price of iron ore had declined to the
mid-US$50 per tonne range, making a court sanctioned sales process “very
challenging in the current market conditions.” The market price for iron ore

23

See, for example, Faillis and Deacon v. United Fuel Investments Ltd. where, at pp. 773-774 the
Supreme Court of Canada described the specific evidence of loss contained in the record.
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the appeal would exceed in value $10,000, in the sense that the granting of the
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reported by the Receiver was far below the pre-receivership assumptions used

[67]

Nor did Mr. Wetelainen depose on the sale approval motion that the

Debtor’s property was worth over $100 million. Instead, in his affidavit he
stressed the need to postpone the sale to allow the Debtor’s shareholders time to
negotiate a compromise of the secured debt and then pay off the compromised
debt.
[68]

Finally, the Debtor’s secured lenders supported the Sale Agreement,

notwithstanding that they would suffer a significant shortfall on the sale.
[69]

Taken together, those facts do not disclose any basis in the evidentiary

record for the Debtor’s assertion that the sale would result in a loss of rights
greater than $10,000 because the Receiver could have obtained a higher price
for the Debtor’s property. Accordingly, I am not persuaded that there is any
evidentiary basis to the Debtor’s bald assertion in its notice of appeal that the
Approval and Vesting Order sanctioned an improvident sales transaction which
resulted in a loss to the Debtor within the meaning of s. 193(c).
[70]

I conclude that the Approval and Vesting Order does not fall within s.

193(c) of the BIA.
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by Broad Oak.

VII.

DISPOSITION

[71]

For these reasons, I granted the Receiver’s motion and ordered that the

Debtor requires leave to appeal from the Approval and Vesting Order. The
Debtor’s notice of appeal dated January 13, 2016 is quashed.
[72]

The parties agreed to the following timetable for the filing of materials on

the Debtor’s leave to appeal motion:

[73]

I

(i)

The Debtor would file its leave materials by March 28, 2016;

(ii)

The Receiver would file any responding materials by April 4, 2016;

(iii)

The Debtor would file reply materials, if any, by April 11, 2016.

directed that the leave materials be placed before a panel for

consideration on April 12, 2016. I did so, in part, to obviate the need for Debtor’s
counsel to travel down to Toronto for an oral Chambers leave motion.
[74]

The parties may serve their leave materials electronically.

Although the

parties will need to file the appropriate number of hard copies of their materials in
accordance with the Rules of Civil Procedure, they may file with the court an
electronic copy either by email or by USB key. The date of electronic filing will be
deemed the date of the filing of the materials with the court.
[75]

The parties agreed that the costs of this motion would be reserved to the

panel hearing the leave to appeal motion.
“David Brown J.A.”

2016 ONCA 225 (CanLII)
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COURT OF APPEAL FOR ONTARIO

A.

INTRODUCTION

[1]

The moving party on this motion was Rosen Goldberg Inc., the receiver in

the underlying insolvency proceedings (the “Receiver”). The Debtor is Harmony
Village-Sheppard LP. The responding parties on the motion were Fortress
Shepard

(2016)

Inc.,

Fortress

Real

Developments

and

Derek

Sorrenti

(collectively, “Fortress”).
[2]

The Receiver’s purpose in bringing this motion was to defeat Fortress’

appeal from a court order approving an asset sale (the “Approval Order”) and
thereby to secure that sale, for which the closing date was June 30, 2017.
Fortress had filed a Notice of Appeal in this court, dated June 21, 2017, in which
it had sought to appeal the Approval Order, asserting that this court had
jurisdiction solely based on s. 193(c) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3 (the “BIA”).
[3]

I heard the motion on June 29, 2017, and, given its urgency, I granted the

motion orally and notified the parties that written reasons would follow. These are
my written reasons.
B.

BACKGROUND

(1)

The Property and the Stakeholders

[4]

Before its insolvency proceedings, the Debtor had been developing some

real estate in Toronto (the “Property”) as a residential condominium project,

2017 ONCA 611 (CanLII)
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marketed to seniors. At the time of the Receiver’s appointment, the Debtor had

although construction had not yet begun.
[5]

The Property is subject to three encumbrances. Downing Street Financial

Inc. (“DSFI”) holds the first in priority, securing payment of approximately $20
million. The second in priority, held by JYR Capital Mortgage Investment Corp.
and Li Ruixia as tenants in common, secures payment of approximately
$1,395,000. The third encumbrance is a syndicated mortgage involving 542
investors. According to Fortress, Sorrenti and a related company are the trustees
of this syndicated mortgage.
(2)

The Approval Order

[6]

The Superior Court judge who reviewed the sale (the “motions judge”)

made the Approval Order on June 19, 2017, and issued a brief endorsement on
the same date. The Approval Order, granted in response to a motion by the
Receiver, approved the Receiver’s sale of the Property to Pinnacle International
One Lands Inc. (“Pinnacle”).
[7]

The sale to Pinnacle was the culmination of a court-approved sale process

under the Receiver’s supervision in which Pinnacle and Fortress had competed
for the Property.
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pre-sold 223 units in this project to various purchasers (the “Unit Purchasers”),

(3)

The “Stalking Horse Bid”

[8]

Pursuant to the Receiver’s appointment order, dated January 20, 2017, the

Receiver conducted a “stalking horse” sale process, in which a sale agreement
between the Receiver and Fortress would constitute the “stalking horse bid” (the
“Stalking Horse Bid”). The Stalking Horse Bid would have required Fortress to
assume the Debtor’s agreements of purchase and sale with the Unit Purchasers.
The Stalking Horse Bid also was a credit bid.

On closing, the first mortgagee,

DSFI, would have been paid in full, while the purchaser would have assumed the
existing debt secured under the second and third charges.
[9]

The Receiver and Fortress each provided different explanations for why

Fortress repudiated the Stalking Horse Bid. However, the parties agreed in their
submissions that, beyond the deal discussed in the next paragraph, the “stalking
horse” process did not attract any offers for the Property.
[10]

According to Fortress, Fortress always had intended to find a developer to

build the condo project, and it ultimately had negotiated a sale of the Property to
Pinnacle (the “Pinnacle-Fortress APS”). The Pinnacle-Fortress APS required
Pinnacle to assume the terms of the Stalking Horse Bid. Fortress advised the
Receiver of its deal with Pinnacle, and the Receiver acquiesced on the condition
that the sale price of the Pinnacle-Fortress APS would not exceed the Stalking
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Horse Bid’s sale price, so that Fortress’ intermediary role would not cost the

[11]

However, in Fortress’ narrative, the Stalking Horse Bid failed because, on

April 4, 2017, only three days before the court-approval hearing for the PinnacleFortress APS, Pinnacle informed Fortress that it no longer was willing to assume
the contracts with the Unit Purchasers. Fortress informed the Receiver of this
problem,

and the Receiver

refused to save the deal by amending the

requirements of the Stalking Horse Bid.
[12]

In the Receiver’s version, Fortress told the Receiver on April 6, 2017, the

day before the hearing to approve the Pinnacle-Fortress APS, that Fortress
would not complete the purchase of the Property pursuant to the Stalking Horse
Bid because Fortress no longer was willing to assume the Unit Purchasers’
contracts.
(4)

Subsequent Offers and Negotiations

[13]

According to the Receiver, its subsequent efforts produced three offers for

the Property. One of them, from an offeror whom the Receiver does not identify ,
which involved a price that the Receiver found unacceptably low. The other two
offers were from Fortress and from Pinnacle, respectively. Fortress’ offer, dated
April 13, 2017, involved the same price as the Stalking Horse Bid and similar
financial terms. The important differences were that Fortress would not assume
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the contracts with the Unit Purchasers, but that Fortress’ deposit would be

later. The Receiver accepted Pinnacle’s offer on May 2, 2017, and informed
Fortress of this acceptance on May 3, 2017.
[14]

The Receiver asserts that it had legitimate concerns regarding Fortress’

financial

capacity.

The

Receiver’s

motion

record

includes

some

e-mail

correspondence raising such concerns. The correspondence suggests that
Fortress was unwilling to provide a deposit large enough to satisfy the Receiver.
(5)

Fortress’ Opposition to Pinnacle’s Offer

[15]

Fortress advised the Receiver on April 28, 2017 that it would oppose any

deal between the Receiver and Pinnacle. Fortress alleged that Pinnacle had
improperly exploited its earlier negotiations with Fortress to develop its own direct
offer to the Receiver.
[16]

On June 16, 2017, several days before the scheduled hearing of the

Receiver’s motion for approval of Pinnacle’s bid, Fortress submitted to the
Receiver a new, third, offer to purchase the Property. This offer relied on a
financing commitment from another party, MarshallZehr, to cover the cash
component of Fortress’ offer, all closing costs, and the costs of the financing.
During the hearing of this motion, counsel for Fortress conceded that the
Receiver had correctly identified several conditions of the MarshallZehr financing
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that would limit Fortress’ ability to obtain additional financing from other parties.

a practical obstacle to the Fortress offer’s feasibility.
C.

FORTRESS’ APPEAL

[17]

After the granting of the Approval Order on June 19, 2017, Fortress filed a

Notice of Appeal in this court, dated June 21, 2017. The relief that Fortress seeks
from this court is the following: an order setting aside the Approval Order, and an
order directing the Receiver to accept Fortress’ June 16, 2017 offer that would
also serve as an approval and vesting order for a sale on that offer’s terms.
[18]

Based on the Notice of Appeal and Fortress’ submissions on this motion,

the essence of Fortress’ planned argument on appeal would seem to be that the
motions judge did not apply the right legal test when making the Approval Order;
his brief endorsement said that he approved Pinnacle’s bid because it was “the
best offer to purchase the Property from the point of view of the majority of
stakeholders.” In oral argument for this motion, counsel for Fortress suggested
that this language in the motions judge’s endorsement demonstrates that the
motions judge did not correctly apply the relevant principles from Royal Bank v.
Soundair Corp. (1991), 4 O.R. (3d) 1 (C.A.).
[19]

The Notice of Appeal relies only on s. 193(c) of the BIA in support of this

court’s jurisdiction to hear the Appeal. Fortress explicitly disclaims reliance on s.
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193(e), the provision for leave to appeal, by asserting in the Notice that it does

Rules, C.R.C., c. 368, precludes reliance by an appellant on s. 193(e) of the BIA
when that appellant’s Notice of Appeal does not include the relevant application
for leave to appeal. Therefore, jurisdiction pursuant to s. 193(e) is unavailable in
this case.
[20]

Fortress chose to rely exclusively on s. 193(c) despite the clear direction in

recent case law in favour of narrow construal of the rights to appeal in ss. 193(a)
to (d) of the BIA: Re Enroute Imports Inc., 2016 ONCA 247, 35 C.B.R. (6th) 1, at
para. 5. As Brown J.A. explained in his chambers decision in 2403177 Ontario
Inc. v. Bending Lake Iron Group Ltd., 2016 ONCA 225, 396 D.L.R. (4th) 365, at
paras. 50-53, these automatic rights of appeal create disharmony between the
Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”) and
the BIA because s. 13 of the CCAA imposes a leave requirement for all appeals
from orders made under that statute. Therefore, the goal of regulatory harmony
between these two major insolvency statutes favours narrow construal of the
BIA’s automatic rights of appeal. This jurisprudential context, along with Fortress’
strategic decision not to seek leave to appeal, informed my decision on s. 193(c).
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ANALYSIS
(1)

[21]

Subsection 193(c) of the BIA
Subsection 193(c) of the BIA provides a right to appeal to the Court of

Appeal “if the property involved in the appeal exceeds in value ten thousand
dollars”. As Blair J.A., in chambers, noted in Business Development Bank of
Canada v. Pine Tree Resorts Inc., 2013 ONCA 282, 115 O.R. (3d) 617, at para.
17, a narrow construal of “property involved in the appeal” is necessary because
otherwise the low quantum of this automatic right to appeal would make s. 193(e)
practically redundant.
[22]

In Bending Lake, at para. 53, Brown J.A., summarizing prior case law,

identified three kinds of order from which s. 193(c) would not grant a right to
appeal: (i) orders that are procedural in nature; (ii) orders that do not bring into
play the value of the debtor’s property; and (iii) orders that do not result in a loss.
I will consider only the third category because doing so will suffice to resolve the
s. 193(c) analysis.
Does the Approval Order “Result in a Loss?”

(2)
[23]

As Brown J.A. explained at para. 61 of Bending Lake, for an order to

“result in a loss” in the relevant sense, “the order in question must contain some
element of a final determination of the economic interests of a claimant in the
debtor.”
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[24]

Fortress is correct that, in Bending Lake, Brown J.A. relied on the fact that

there was an absence of any valuation of the debtor’s estate in the record before
the motions judge: Bending Lake, at paras. 63-66. In contrast, in this case, there
were competing bids with different purchase prices.
[25]

Nevertheless, I do not accept that the Approval Order “resulted in a loss” in

the relevant sense.
[26]

Although some of the factors on which Brown J.A. relied do not apply in

this case, these distinctions do not defeat the broader reasoning of Bending
Lake. I quote from para. 64 of Bending Lake at length:
The determination of whether “the property involved in
the appeal exceeds ten thousand dollars” is a factspecific one. In order to bring itself within s. 193(c), the
[appellant] must do more than make a bald allegation of
improvident sale. This is real-time insolvency litigation in
which delays in the proceeding can prejudice the
amounts fetched by a receiver on the realization
process. The [appellant] must demonstrate some basis
in the evidentiary record considered by the motion judge
that the property involved in the appeal would exceed in
value $10,000, in the sense that the granting of the
Approval and Vesting Order resulted in a loss of more
than $10,000 because the Receiver could have
obtained a higher sales price for the Debtor’s property.
Bald assertion is not sufficient, otherwise a mere bald
allegation of improvident sale in a notice of appeal could
result in an automatic stay of a sale approval order
under BIA s. 195 as the appellant pursues its appeal.
[Emphasis added.]
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[27]

I focus here on the requirement for “some basis in the evidentiary record”

Debtor’s estate, as opposed to a “bald assertion” to that effect. In its submissions
before me, the primary basis for Fortress’ assertion that the impugned order
might “result in a loss” is the fact that the nominal purchase price in Fortress’
offer was higher than the nominal purchase price in Pinnacle’s offer.
[28]

The passage that I have quoted from Bending Lake casts the issue as

whether “the Receiver could have obtained a higher sales price for the Debtor’s
property.”

However,

given

the

diversity

among

financing

structures

for

commercial sale agreements, I do not think that I betray the spirit of Brown J.A.’s
reasons

by

reading

his

comments

to

contemplate

a

more

substantive

assessment of competing offers than a mere comparison of formal prices.
[29]

On this motion, Pinnacle presented compelling evidence to suggest that

the practical value of its offer exceeded that of Fortress’ offer.
[30]

First, the deposit in Pinnacle’s offer was much higher than the deposit in

Fortress’

offer.

This factor

gains salience from the correspondence that

demonstrates that, during the sale process, Fortress resisted the Receiver’s
demands to increase the deposit in its offer substantially.
[31]

Second,

the

Pinnacle

offer

was

entirely

in

cash,

whereas

only

approximately 40% of the Fortress offer was in cash. Fortress planned to fund
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the rest of its offer through credit. This factor gains salience from the structure of

Fortress (more specifically, Sorrenti), along with a related company, is trustee for
the 542 investors who collectively hold the beneficial interest in the Debtor’s third
encumbrance, a syndicated mortgage. Fortress further submits that its ordinary
business is in “real estate consulting and arranging financing for real estate
development projects”. Fortress’ submissions before me did not assuage the
concern that the effect of the Fortress offer, if accepted, would have been to
allow Fortress to preserve its business interest in the Property as a development
project at the risk of providing less recovery for other creditors, including the
investors for whom Sorrenti acts as trustee. Indeed, Fortress explained in its
submissions that it entered into a Joint Venture Agreement with another firm in
the hope, based on “anticipated profits”, of providing full repayment of the second
and third mortgages on the Property.
[32]

Third, Fortress conceded in its submissions that its offer would not have

involved assuming the Unit Purchasers’ contracts. Instead, it promised a “friends
and family VIP event” for the Unit Purchasers and opportunities for first access
and special pricing. This concession undermines Fortress’ assertion that the
Stalking Horse Bid would have succeeded had it not been for Pinnacle’s refusal
to assume the Unit Purchasers’ contracts.
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[33]

Fourth, the Receiver’s Report states that the highest-ranking secured

offers purported to provide full recovery to DSFI.
[34]

Fifth, Fortress does not dispute the Receiver’s assertions that the “stalking

horse” process attracted no bidders other than Fortress and Pinnacle and that
the Receiver’s subsequent efforts procured only one other offeror, who offered a
price that was unacceptably low and that caused concern that the market’s
valuation of the Property might be much lower than Pinnacle’s.
[35]

Although Fortress’ argument for the application of s. 193(c) is slightly more

plausible than that of

the appellant in

Bending Lake, Fortress has not

demonstrated a sufficient basis in the record that was before the motions judge
for me to conclude that there is an arguable case that the Receiver could have
obtained a better deal than Pinnacle’s.
[36]

Therefore, s. 193(c) did not grant a right of appeal to Fortress because the

impugned order did not “result in a loss or gain” in the relevant sense.
(3)
[37]

Leave to Appeal (s. 193(e))
As I noted earlier in these reasons, Fortress did not meet the procedural

requirements for consideration of an application for leave to appeal. Therefore,
what follows is obiter dicta. However, since both parties made alternative
submissions on s. 193(e), I will address the issue briefly.
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[38]

Although leave to appeal pursuant to s. 193(e) is discretionary and “must

whether the proposed appeal :
(i) raises an issue of general importance to the practice
in insolvency matters or the administration of justice as
a whole;
(ii) Is it prima facie meritorious; and
(iii) Would it unduly hinder the progress of
insolvency proceedings: Enroute, at para. 7.
[39]

the

I will address the second criterion, i.e., the prima facie merit, first. As I

mentioned above, the Notice of Appeal and Fortress’ submissions on this motion
suggested that the primary ground for Fortress’ appeal was that the motions
judge applied the law incorrectly when he approved Pinnacle’s bid because it
was “the best offer to purchase the Property from the point of view of the majority
of stakeholders.”
[40]

The allegation was that the motions judge misapplied the criteria from

Soundair for judicial review of a receiver’s sale of property. Soundair, at p. 6,
identifies four duties of a judge reviewing a receiver’s sale. Those duties are to:
(1) “consider whether the receiver has made sufficient
effort to get the best price and has not acted
improvidently”;
(2) “consider the interests of all parties”;
(3) “consider the efficacy and integrity of the process by
which offers are obtained”; and
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(4) “consider whether there has been unfairness in the
working out of the process.” [Emphasis added.]

court.
[41]

Given this framework and the facts of the sale process that I summarized

above, the argument that the motions judge misinterpreted or misapplied the
Soundair test is implausible. The motions judge’s comment that the Pinnacle
offer was best “from the point of view of the majority of stakeholders” does not
indicate a failure to have considered Fortress’ interests. Therefore, the appeal
was prima facie meritless.
[42]

I will address the other factors more briefly. This appeal did not raise any

issue of general importance to insolvency practice or the broader administration
of justice; it was a fact-specific dispute about the propriety of a receiver’s sale.
Additionally, given the difficulty that the Receiver had faced in finding prospective
purchasers other than Pinnacle and Fortress, a hearing of the appeal probably
would have unduly hindered the Debtor’s insolvency proceedings.
E.

DISPOSITION

[43]

These are my reasons for my granting of the Receiver’s motion on June

29, 2017. The Receiver did not seek an order for costs of the motion.
Released: MT JUL 20 2017
“M. Tulloch J.A.”
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OVERVIEW
Rosen Goldberg Inc. is the receiver (the “Receiver”) of property known

municipally as 4 Birchmount Avenue, Toronto (the “Birchmount Property”). At all
material times, the Birchmount Property was registered to Ms. Christine Drotos
(the “Debtor”).
[2]

On June 1, 2018, Dunphy J. made an Approval and Vesting Order

approving the Receiver’s sale of the Birchmount Property (the “Order”). The
Order authorizes the transfer of the Birchmount Property to Mr. Frederic P.
Kielburger (the “Purchaser”) free and clear of all mortgages.
[3]

On June 7, 2018, World Finance Corporation (“World Finance”), a

mortgagee of the Birchmount Property, filed a notice of appeal challenging the
Order. In its notice of appeal, World Finance asserts that its appeal was as of
right pursuant to s. 193(b) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.
B-3 (“BIA”). In the alternative, it sought leave to appeal the Order pursuant to s.
193(e).
[4]

If World Finance was appealing as of right, the Order would have

automatically been stayed pending World Finance’s appeal pursuant to BIA, s.
195. This stay would have prevented the Receiver from completing the sale of
the Birchmount Property, which was set to close on June 14, 2018.
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[5]

On June 11, 2018, the Receiver brought the instant motion on an urgent

the position that s. 193(b) did not apply and that no leave to appeal should be
granted under s. 193(e). The Receiver sought an order declaring that the Order
was not stayed by World Finance’s notice of appeal and approving the closing of
the sale on June 14, 2018.
[6]

After denying an adjournment motion brought by World Finance, I abridged

the time for service and heard the Receiver’s motion on June 13, 2018. At the
conclusion of the hearing, I held that World Finance does not have an appeal as
of right pursuant to s. 193(b). I denied leave to appeal pursuant to s. 193(e). And
I also approved the sale pursuant to the Order. I indicated that reasons for my
decision would follow in writing. These are my reasons.
THE RECEIVERSHIP AND THE APPLICATION FOR THE APPROVAL AND
VESTING ORDER
[7]

The Birchmount Property is a partially constructed 12,900 square-foot

home located in the Scarborough Bluffs neighborhood. At all material times, the
Birchmount Property was vacant, in need of repairs, and unfit for occupancy.
There were three mortgages on title
[8]

The first mortgagee, Pillar Capital Corporation (“Pillar”), claims that as of

May 29, 2018 it was owed $2,534,582.27 under its mortgage.
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[9]

The second mortgage is held by a group of corporations comprising the

(“B&M”) is one of the second mortgagees. It claims that as of June 11, 2018,
$1,164,755.78 was owing under the second mortgage, excluding legal fees.
[10]

The third mortgage is held 69.9% and 30.1% by World Finance and Money

Gate Mortgage Investment Corporation (“Money Gate”), respectively. World
Finance alleges that the total amount owing under this third mortgage was
approximately $6.7 million as of May 14, 2018.
[11]

On April 10, 2018, B & M applied, pursuant to BIA s. 243(1), for the

appointment of a receiver. On April 13, 2018, the requested Appointment Order
was made, appointing the Rosen Goldberg Inc. as receiver over the Debtor’s
lands and premises, including the Birchmount Property.
[12]

The Appointment Order contains the usual Model Order clauses granting

the Receiver the power to engage consultants and appraisers, market the
property, and negotiate the terms and conditions of sale. The Appointment Order
also permits the Receiver to report to, meet with, and discuss with affected
Persons (as defined in the Appointment Order) “as the Receiver deems
appropriate” and to share information subject to confidentiality terms. It permits
the Receiver to sell the Birchmount Property with court approval and to apply for
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a vesting order to convey the property to a purchaser free and clear of

[13]

After obtaining the Appointment Order, the Receiver secured an appraisal

of the Birchmount Property which set the value at $3.2 million. The Receiver
considered different sale options and determined that an MLS listing process was
the optimal method. After reviewing various listing proposals, it entered into a 90day listing agreement with Chris Kelos of Re/Max Corbo & Kelos Realty Ltd.
(“Kelos”). Kelos listed the Birchmount Property on the MLS on April 30, 2018 at a
sale price of $3.8 million.
[14]

On May 3, 2018, an unconditional offer to purchase for $2.5 million was

submitted. The Receiver did not accept this offer.
[15]

On May 8, 2018, the Receiver received an unconditional offer to purchase

from the Purchaser. Following negotiations, the Purchaser increased his offer to
$3.45 million, an amount higher than the appraised value. Nonetheless, it was
evident that insufficient proceeds of sale would be generated by this offer to fully
retire the encumbrances. In fact, B&M would suffer a shortfall and World Finance
would recover nothing. The Receiver accepted this offer subject to court
approval.
[16]

The Receiver then brought an application before Dunphy J. in the instant

Debtor’s bankruptcy proceedings, seeking approval of the sale of the Birchmount
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Property. At the same time, the Receiver also applied for approval of the sale of

Capital. The sale approvals raised similar issues, but the two bankruptcies
involve different debtors and different subsequent mortgagees. World Finance
claims to be interested in both of the bankruptcies. Although the Receiver
brought both applications at the same time, no formal consolidation order was
made linking or joining the two applications. The form of receivership order in
both cases is effectively identical.
[17]

With respect to the instant Debtor’s bankruptcy proceedings, the parties

disputed who had the authority to speak in respect of the third mortgage on the
Birchmount Property. World Finance appeared and opposed the Receiver’s
application. Money Gate appeared and supported the Receiver’s position.
[18]

World Finance’s key complaint before Dunphy J. was that the Receiver

failed to consult World Finance about the sale and marketing process and the
listing price. In its view, had the Receiver discharged its duty, a higher purchase
price would have resulted. In support of its assertion that the property was
undervalued, World Finance relied on the opinion of a realtor who states that he
would have listed the Birchmount Property at between $4 million to $4.5 million,
and would not have accepted an offer of $3.4 million.
THE DECISION OF DUNPHY J.
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[19]

Dunphy J. granted the Order respecting the Birchmount Property. He

(3d) 1 (C.A.), [1991] O.J. No. 1137 and the procedure adopted by the Receiver in
selling the property:
…In each case, the first step the Receiver took was to
seek appraisals. These are a necessary pre-condition to
a Receiver having a sense of what the property being
marketed is worth. The Receiver obtained two
appraisals in respect of the High Point property, one
appraisal in respect of the Bridge property, one
appraisal for the Loyalist property, two for the Caldwell
property, and one for the Birchmount property.
The Receiver also consider [sic] how best to market
these properties. In considering that question, the
Receiver had to have regard to the state of these
properties. At least two of them were in a very
challenging state […] The Birchmount property is a
partially constructed shell with a roof that has a hole in it
and has become a home for wild animals.
Among other things, the Receiver also had to consider
the carrying costs of these properties in terms of
accrued reality [sic] taxes, which are in arrears on many
of the properties, and the state of the market and other
relevant considerations.
After considering the matter, the Receiver determined
that proceeding to market through the MLS process was
the optimal process to follow in relation to the five
properties that are the subject matter of these motions.
The Receiver also considered possible listing agents
and in considering that question looked at the
experience of the brokers considered, looked at their
experience
in
the
areas,
considered
their
recommendations as to listing price and considered that
in relation to appraisals…
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In the case of the B&M receivership, which is to say the
Birchmount property, an information package was
prepared, there were online and advertising and email
blasts, open houses, newspaper coverage was
arranged…
[20]

Justice Dunphy concluded that fair market value had been obtained. He

referred to the realtor’s opinion of value that World Finance relied upon to
support its position that a higher value could be obtained, stating that while this
report had some helpful comments, it did “not have any solid valuation evidence
that I can attach weight to in it.” Justice Dunphy concluded that the Receiver’s
business judgment had been applied and informed by the appraisals responsibly
sought.
[21]

He applied the Soundair principles to the argument that the Receiver failed

to consult World Finance. He was not prepared to accept the criticism that the
Receiver acted too quickly. In his view, the MLS marketing process was
designed to obtain offers as soon as reasonably practicable and in each case
multiple offers were received. Nor was Dunphy J. persuaded that the Receiver
failed to consider the interests of all parties. He stated:
There has been some confusion about who those other
parties are and how much their claims are. Who is
entitled to speak for them has also been an issue in this
case. Ultimately, however, the interests of all of the
parties is the same. Their interest is in obtaining the
highest and best price reasonably available.
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[22]

Justice Dunphy dismissed the specific complaint that World Finance ought

input, concluding as follows:
This objection runs into a number of factual walls.
Firstly, the appraisals were obtained in this case and
they were available to the creditors if they chose. The
receivership order allowed the Receiver to share
information with creditors subject to appropriate NDAs.
At least some of the stakeholders did obtain the
appraisals and signed NDAs. I cannot say that this was
not available to others. Nobody in this case contacted
the Receiver until the time came to begin the process of
seeking court approval, which does not speak well for
the level of interest they had in seeking to shape the
process.
THE ISSUES
[23]

The issues on this motion are: (1) whether the proposed appeal of the

Order is as of right pursuant to s. 193(b);1 and (2) alternatively, whether leave to
appeal should be granted pursuant to s. 193(e). If the appeal is not as of right,
and leave is not appropriate, the Receiver asks this court to approve the sale to
the Purchaser, as provided for in the agreement of purchase and sale.
[24]

Section 193 of the BIA provides, in relevant part:

1

While World Finance raised the potential application of s. 193(c) in its factum, it did not seek to
rely on that subsection in oral argument. In any event, reliance on that subsection would not have
been tenable given World Finance’s emphasis on process-related errors: 2403177 Ontario Inc. v.
Bending Lake Iron Group Ltd., 2016 ONCA 225, 396 D.L.R. (4th) 635, at para. 54.
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[…]
(b) if the order or decision is likely to affect other cases
of a similar nature in the bankruptcy proceedings;
[…]
(e) in any other case by leave of a judge of the Court of
Appeal.

ANALYSIS
(1)

Subsection 193(b) does not apply

[25]

World Finance contends that it has the right to appeal the Order under s.

193(b). It claims that any order made in connection with its appeal of the
Approval and Vesting Order related to the Birchmount Property will likely affect
other cases of a similar nature relating to Approval and Vesting Orders made in
the Comfort Capital bankruptcy.
[26]

World Finance contends that although there are two separate bankruptcies

involved, in substance the application to approve the sale of the five properties
was only one bankruptcy proceeding within the meaning of s. 193(b). It notes that
the Receiver brought the applications together before the same judge. Each
application raised the same course of conduct by the Receiver. And one set of
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Unless otherwise expressly provided, an appeal lies to
the Court of Appeal from any order or decision of a
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reasons was provided. World Finance argues that it would be met with an issue

approve vesting orders on other properties. It contends that s. 193(b) should be
interpreted purposively, giving World Finance an appeal as of right so that it is
not left, unfairly, without an avenue to challenge the Order.
[27]

First, I do not agree that s. 193(b) should be interpreted in the expansive

manner that World Finance submits. In Downing Street Financial Inc. v. Harmony
Village-Sheppard Inc., 2017 ONCA 611, 49 C.B.R. (6th) 173, at para. 20, Tulloch
J.A. described the “clear direction in recent case law in favour of a narrow
construal of the rights to appeal in ss. 193(a) to (d) of the BIA”, citing Re En
Route Imports Inc., 2016 ONCA 247, 35 C.B.R. (6th) 1, at para. 5. This “narrow
construal” is incompatible with World Finance’s position, and there are good
reasons for it.
[28]

In 2403177 Ontario Inc. v. Bending Lake Iron Group Ltd., 2016 ONCA 225,

396 D.L.R. (4th) 635, at para. 49, Brown J.A. explained that initially the BIA
provided only for appeals as of right. The inclusion in 1949 of a leave to appeal
provision removed the need for a broad interpretive approach to ss. 193(a) to (d).
More importantly, the appeal as of right provisions should be read harmoniously
with the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, which
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requires leave for all appeals from orders made under the statute. 2 Reading s.

two insolvency regimes.
[29]

In Bending Lake, Brown J.A. explained at para. 32 that s. 193(b) applies

where there is a real dispute that is likely to affect another case in the same
bankruptcy proceedings. The Order that World Finance proposes to appeal was
made in the instant Debtor’s bankruptcy and pertains only to this bankruptcy
proceeding. The fact that the outcome of the proposed appeal could affect cases
arising out of the Comfort Capital bankruptcy is insufficient to give rise to an
appeal as of right. There is no appeal as of right in this case under s. 193(b).
[30]

Second, this outcome does not operate to unfairly deny World Finance an

opportunity to challenge the Order that it says will likely affect other cases it will
be involved in. This is because a party whose interest are likely to be affected in
other case of a similar nature arising in other bankruptcy proceedings can move
to protect those interests by seeking leave to appeal, where an appeal as of right
is not available. Where leave is warranted in the circumstances, it will be granted.
[31]

I turn, then, to World Finance’s alternative position that leave to appeal

should be granted under s. 193(e) in this case.

2

See also Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379,
at para. 24, where a majority of the Supreme Court held that the BIA and the CCAA should be
read harmoniously to the extent possible.
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193’s appeal as of right subsections narrowly avoids disharmony between the

(2)

Leave to appeal should not be granted

[32]

The granting of leave to appeal under s. 193(e) is discretionary and

contextual. The test for leave described by Blair J.A. in Business Development
Bank of Canada v. Pine Tree Resorts Inc., 2013 ONCA 282, 115 O.R. (3d) 617,
at para. 29, was adopted by a panel of this court in Impact Tool & Mould Inc.
(Receiver of) v. Impact Tool & Mould Inc. (Trustee of), 2013 ONCA 697, at para.
3. The proposed appeal must:

[33]

a)

raise an issue that is of general importance to the
practice in bankruptcy/insolvency matters or to
the administration of justice as a whole, and is
one that this [c]ourt should therefore consider and
address;

b)

be prima facie meritorious; and

c)

[not] unduly hinder the progress
bankruptcy/insolvency proceedings.

of

the

As Doherty J.A. noted in Ravelston Corp. (Re), [2005] O.J. No. 5351

(C.A.), 24 C.B.R. (5th) 256, at para. 28, the leave inquiry should begin with some
consideration of the merits of the proposed appeal, for if the appeal cannot
possibly succeed, “there is no point in granting leave to appeal regardless of how
many other factors might support the granting of leave to appeal.”
[34]

World Finance argues that its proposed appeal is prima facie meritorious.

It contends that the Receiver failed to consider World Finance’s interests, and
that the process used was unfair because the Receiver did not consult with
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World Finance on the marketing process, or the price at which the Birchmount

principles in finding otherwise.
[35]

Specifically, World Finance claims that Dunphy J. erred in law when finding

that the Receiver had considered World Finance’s interests by assuming that all
parties had the same interest, namely, obtaining a higher sale price. It further
submits that he erred in law in finding the process to have been fair by
considering irrelevant or improper explanations for the Receiver’s failure to
consult with World Finance about the marketing process and listing price.
[36]

In my view, World Finance’s grounds of appeal are not legitimately

arguable points. They do not present a realistic possibility of success and
therefore lack prima facie merit.
[37]

First, there is no reasonable prospect that fault could be found in Dunphy

J.’s conclusion that, in seeking the highest and best price reasonably available,
the Receiver was considering the shared interest of all of the parties. World
Finance’s argument that, as a fulcrum creditor, it had unique interests in the
marketing strategy and list price that were not considered has no traction.
Marketing strategy and list price are means to an end, namely, achieving the
highest and best price reasonably available, the very thing that Dunphy J.
considered.
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[38]

World Finance’s claim that Dunphy J. considered irrelevant and improper

about the marketing and listing price for the Birchmount Property is also without
merit.
[39]

World Finance has not presented any authority for the proposition that a

receiver has a positive obligation to consult with subsequent mortgagees as to a
particular sales process and the listing price.
[40]

Indeed, the Appointment Order in this case expressly permits the Receiver

to report to, meet with, and discuss with affected Persons “as the Receiver
deems appropriate” and to share information subject to confidentiality terms. The
Receiver had discretion under the order to proceed as it did.
[41]

Moreover, even if a general duty to consult applied in this case, Dunphy J.

was clearly entitled to come to the decision he did, for the reasons he expressed.
[42]

As he pointed out, in this case there was confusion as to the secured

creditors’ true identities and who represented their interests. There were also
fraud allegations at play, which explained why the Receiver was not more
proactive in its dealings with certain creditors. Moreover, those creditors
previously showed a low level of interest in seeking to shape the process. In
these circumstances, Dunphy J. found that making the appraisals available to
those creditors who chose to consult them was sufficient.
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[43]

None of these factors are irrelevant or improper considerations. Dunphy J.

Hotel Ltd. (Re) (2004), 71 O.R. (3d) 355 (C.A.), [2004] O.J. No. 2744, at para. 23,
courts exercise considerable caution when reviewing a sale by a court-appointed
receiver and will interfere only in special circumstances. Moreover, defence is
owed to the decision Dunphy J. made: 22.
[44]

Finally, I accept the Receiver’s submission that World Finance’s proposed

appeal lacks merit for the simple reason that even if the Birchmount Property
were to sell for the amount World Finance claims it could have achieved, World
Finance would still receive nothing. World Finance’s process-based complaint is
therefore an idle appeal. There is no material wrong it can complain of.
[45]

Even if World Finance’s proposed appeal had prima facie merit, I still

would have denied leave to appeal, as neither of the other two leave to appeal
requirements are satisfied.
[46]

World Finance’s proposed appeal does not raise an issue that is of general

importance to the practice in bankruptcy matters or to the administration of
justice as a whole. It is a fact-specific dispute about the propriety of this particular
sale transaction.
[47]

In my view, granting leave to appeal would also unduly hinder the

bankruptcy proceeding. If the sale was delayed, additional interest and costs
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payable on the first mortgage would have continued to accrue, serving only to

[48]

Moreover, the agreement of purchase and sale provided specific timelines

for the obtaining of court approval and for the closing of the sale. It permitted
postponement of the closing date for only 60 days after the original closing date.
The sale transaction was originally scheduled to close on June 11, 2018 and was
postponed until June 14, 2018. If leave to appeal had been granted, the
additional delay required for the disposition of the appeal could have resulted in
the loss of this transaction.
[49]

Accordingly, I denied leave to appeal pursuant to s. 193(e).

[50]

I granted the Receiver’s request to approve the sale under the agreement

of purchase and sale because Dunphy J. found that the Receiver made efforts to
obtain the best price and achieved the offer to purchase after considering the
interests of all parties in a fair process that had integrity. Moreover,
postponement of the sale would have created the prejudice described above.
DISPOSITION
[51]

For these reasons, I granted the Receiver’s motion. I declare that World

Finance does not have an appeal as of right pursuant to s. 193(b) and hold that
leave to appeal pursuant to s. 193(e) of the BIA should not be granted. The
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Order approving the closing of the sale to the Purchaser on June 14, 2018 is also

[52]

Costs are assessed by a judge of the Superior Court of Justice,

Commercial List in insolvency proceedings. I will not interfere with that judge’s
discretion to do so, and therefore will make no costs order relating to the costs
claimed by the Receiver and B&M.
[53]

Money Gate was not served with the motion but appeared and exercised

its right of standing, as its interests were at stake. World Finance will pay costs,
on a partial indemnity basis, to Money Gate in the amount of $2,000, inclusive of
HST and disbursements.
[54]

The Purchaser also requested nominal costs. It did not play an active role

in the proceedings. In my view, a costs award in favour of the purchaser is not
warranted so I decline to make one.
Released: June 25, 2018 (“D.M.P.”)
“David M. Paciocco J.A.”
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CITATION: L-Jalco Holdings Inc. v. MacPherson, 2018 ONCA 488
DATE: 20180525
DOCKET: C64115
Pepall, van Rensburg and Paciocco JJ.A.

BETWEEN
L-Jalco Holdings Inc.
Plaintiff (Appellant)
and
Beverly Ann MacPherson

Defendant (Respondent)
Bryan Skolnik, for the appellant
Mark Ross, for the respondent
Heard and released orally: May 22, 2018
On appeal from the judgment of Justice Graeme Mew of the Superior Court of
Justice, dated June 29, 2017.
REASONS FOR DECISION
[1]

On September 3, 2008, the appellants, L-Jalco Holdings, lent money to

837047 Ontario Limited (“837”). That loan was secured, in part, by a $1,100,000
mortgage placed on a commercial building at the corner of Queen and Division
Streets in Kingston, Ontario. There were two prior mortgages on the property at
the time. Mr. Dwight Powell held the first mortgage in the amount of $449,070.37.
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The Respondent, Beverly MacPherson, held the second mortgage in the amount

arrears, but not Ms. MacPherson’s mortgage.
[2]

837 subsequently defaulted on its payments on the L-Jalco mortgage, and

on June 13, 2012, the property was sold under power of sale. This was done
without notice to Ms. MacPherson. The building sold for $425,000. L-Jalco now
claims all of the proceeds of sale. It brought an action against Ms. MacPherson
claiming that even though her mortgage was registered in priority to theirs, it is
entitled to priority based on equitable subrogation for having paid off Mr. Powell’s
mortgage and the taxes. Ms. MacPherson counter-claimed for priority payment
of the amount outstanding on her mortgage.
[3]

In claiming equitable subrogation, L-Jalco relied on its claim that Ms.

MacPherson’s lawyer failed to fulfill an undertaking to discharge her mortgage
that L-Jalco claims he provided. L-Jalco also argued that Ms. MacPherson
should not be enriched by assuming first priority as a result of L-Jalco’s act of
paying off the first mortgage. L-Jalco argued that it could simply have taken an
assignment of the Powell mortgage, thereby securing priority over her mortgage,
making it equitable that it receive priority through subrogation.
[4]

On June 29, 2017, Ms. MacPherson was granted summary judgment. The

motion judge rejected L-Jalco’s claim that Ms. McPherson’s lawyer undertook to
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discharge her mortgage. He found as a fact that when L-Jalco advanced the

postpone her mortgage. The motion judge held that, in any event, it would not be
equitable to give L-Jalco a priority for a much larger mortgage carrying a higher
interest rate than the Powell mortgage. In these circumstances, the motion judge
found it to be unfair to leave Ms. MacPherson with nothing. The motion judge
therefore dismissed L-Jalco’s claim to equitable subrogation and ordered L-Jalco
to pay Ms. MacPherson the sum secured by her mortgage of $49,900.
[5]

L-Jalco appeals. It contends that the motion judge erred in:


placing the onus on L-Jalco to establish the availability of the remedy of
equitable subrogation when the summary judgment motion was
brought by Ms. MacPherson;



determining that facts were readily discernible even though there was
disputed evidence relating to central issues;



making a number of factual and credibility determinations; and



in failing to properly apply the doctrine of equitable subrogation.

[6]

We dismiss L-Jalco’s appeal.

[7]

The motion judge was correct to impose the burden on L-Jalco to prove its

entitlement to equitable subrogation, notwithstanding that Ms. MacPherson
initiated the summary judgment motion. The motion judge raised this issue with
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the parties, stating that the onus is on L-Jalco. He invited comments from

MacPherson proved that her mortgage was registered in priority to L-Jalco’s
mortgage, the burden fell squarely on L-Jalco to prove the equitable subrogation
claim it relied upon, in answer.
[8]

The motion judge’s conclusion that the facts required to render summary

judgment were readily ascertainable, despite disputed evidence, is entitled to
deference. At the commencement of the motion, L-Jalco encouraged the trial
judge to proceed by way of summary judgment by commenting that, “there really
isn’t much dispute about the facts”. It does not lie easily in L-Jalco’s mouth to
contend now that this was not a proper case for summary judgment. Moreover,
L-Jalco relied heavily on documentary evidence to establish its claim that Ms.
MacPherson had undertaken to discharge her mortgage. The motion judge was
well situated to assess this evidence. Crucial testimony from Mr. Murano, the
principal of 837, that he advised L-Jalco’s lawyer that Ms. MacPherson would not
agree to postpone her mortgage was not contradicted. We therefore see no
palpable or overriding error in the motion judge’s decision to proceed by
summary judgment despite the evidence in dispute.
[9]

Nor have any palpable or overriding errors been identified in the factual

and credibility findings impugned by L-Jalco. The challenges L-Jalco makes
represent an attempt to re-argue the dispute. The material findings were for the
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motion judge to make, and all of his findings of fact are amply supported on the

[10]

Finally, the motion judge’s decision not to grant the remedy of equitable

subrogation is discretionary. As this court recognized in Mutual Trust Co. v.
Creditview Estate Homes Limited, [1997] O.J. No. 3258 (C.A.), at pp. 6-7, “the
fundamental principle underlying the doctrine of subrogation [is] one of fairness in
the light of all the circumstances”. On the findings the motion judge was entitled
to make, L-Jalco went ahead with the loan to 837 knowing that Ms.
MacPherson’s mortgage stood in priority to their own and that she would not
postpone her interest. Moreover, L-Jalco seeks a subrogated priority over Ms.
MacPherson for a mortgage that is more than double in value to the Powell
mortgage, and that carries a much higher interest rate than the mortgage it
replaced. These are cogent and proper reasons for the motion judge’s decision
to reject L-Jalco’s request for equitable subrogation that, if granted, would leave
Ms. MacPherson with nothing. There is no basis to interfere.
[11]

The appeal is dismissed with costs of $15,000 inclusive of disbursements

and applicable taxes to be paid by the appellant to the respondent.
“S.E. Pepall J.A.”
“K. van Rensburg J.A.”
“David M. Paciocco J.A.”
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Lang J.A. (in chambers)

IN THE MATTER OF an Application under Section 101 of the Courts of
Justice Act, R.S.O. 1990, c.c.43, as amended, and Section 47 of the
Bankruptcy and Insolvency Act, R.S.C.1985, c. B-3, as amended
BETWEEN
BDC Venture Capital Inc.
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(Respondent in Appeal)
and
Natural Convergence Inc.
Respondent
(Respondent in Appeal)
Graham D. Smith and Jason Wadden, for the moving party, Broadview Networks Inc.
Matthew J. Halpin, for the responding party, BluArc Communications Inc.
Sam Babe, for the creditor, MMV Financial Inc.
Ian B. Houle, for the interim receiver, PriceWaterhouseCoopers Inc.
Heard: September 1, 2009
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Lang J.A. (in chambers):
[1]

The moving party, Broadview Networks Inc. (Broadview), seeks relief that will

allow PriceWaterhouseCoopers (PwC), the interim receiver, to sell the assets of Natural
Convergence Inc. (NCI) to Broadview. The respondent, BluArc Communications Inc.
(BluArc) opposes that relief.
[2]

In separate orders on July 31, 2009, the application judge appointed the receiver

(the Receivership Order) and ordered the asset sale to Broadview (the Sale Order).
BluArc appealed from these orders. On appeal, the Orders were stayed automatically
pursuant to s. 195 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (BIA).
Broadview moves to cancel the stay. MMV Financial Inc. (MMV), a secured creditor,
supports Broadview’s motion. PwC also filed materials and made submissions on this
motion.
[3]

All parties agreed during argument that the appeal should be expedited.

Accordingly, the appeal is expedited to be heard by this court on September 10, 2009.
Forty-five minutes are allotted to the appellant BluArc and 40 minutes are allotted to the
respondent Broadview. The parties agree they will be able to perfect the appeal in a
timely manner because their facta for this motion can be readily adapted for the purposes
of the appeal. However, no party to this motion filed the material that was before the

2009 ONCA 637 (CanLII)

On appeal from the orders of Justice Stanley J. Kershman of the Superior Court of Justice
dated July 31, 2009 and on a motion and cross-motion to impose or cancel a stay pending
appeal.

Page: 3

application judge or the application judge’s reasons for granting the Orders. These

the September 10 date may, if appropriate, allow for a panel review of this decision.
[4]

I am advised that BluArc is seeking a variation of the Orders pursuant to s. 187(5)

of the BIA and the parties are scheduled to appear before the application judge tomorrow,
September 3, 2009. BluArc advises that it will deliver its material for that motion today.
[5]

Although BluArc appealed both the Receivership and Sale Orders, it became clear

during argument that it did not object to PwC’s appointment as receiver; it merely
challenged PwC’s right to proceed with the asset sale. Thus, the real issue is not about
the appointment of the receiver but about whether the sale proceeds pending the appeal.
Broadview primarily seeks cancellation of the automatic stay of all appealed proceedings
pursuant to s. 195 of the BIA. This court has a broad discretion to vary or cancel the
automatic stay if “the appeal is not being prosecuted diligently, or for such other reason
as the [court] may deem proper”.
[6]

While the moving party did not abandon its secondary “abuse of process” stay

argument definitively, nor its argument for a stay of the appeal, neither did it pursue these
issues in oral argument. In any event, I see no abuse of process arising from BluArc’s
stated intention to also bring a variation motion before the application judge.
Accordingly, these reasons focus on whether the s. 195 automatic stay should be
cancelled in the circumstances of this case.
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[7]

In light of the need to deliver a decision on this motion expeditiously, these

provide some context.
[8]

NCI developed software that enabled its licensees, including Broadview and

BluArc, to sell voice-over-internet-protocol telephone support services to customers. As
early as March 2008, NCI was in financial straits and began attempting to market its
business or to secure financing. As a way of providing financial assistance to NCI,
Broadview purchased software licences from NCI in March 2009 for approximately
$444,000.
[9]

With financial problems continuing, on July 16, 2009, Broadview offered to

purchase NCI’s assets. NCI agreed with the terms. The offer included a “no shop”
provision that prohibited NCI from seeking other purchasers. The offer was also said to
include a premium on the purchase price.
[10]

On July 22, 2009, BDC Capital Inc. (BDC), a secured creditor, served a Notice of

Intention to Enforce Security on NCI pursuant to s. 244 of the BIA. On July 24, 2009,
Broadview provided NCI with an unsecured loan to pay its remaining employees. The
remaining employees were said to be necessary to maintain the software’s source code.
[11]

Although PwC initially asked for approval of the sale to Broadview, it apparently

delivered an amended notice later on July 31 that simply asked the court for directions
regarding the sale.

In its accompanying report to the application judge about
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Broadview’s offer, PwC stated that it was “uncertain as to the level of interest” that other

interested parties, the receiver “cannot comment on the commercial reasonableness of the
Agreement”. PwC sought “the Court’s direction with respect to the completion of the
Agreement”. The application judge granted both orders.
[12]

While I do not have the benefit of any of the materials filed before the application

judge, or the application judge’s reasons, the material before me indicates that all NCI’s
senior secured creditors, including BDC and MMV and Comerica, agreed to the asset
sale, even though the proceeds of sale would be less than NCI’s total indebtedness to
those creditors. No one opposed the sale. While PwC’s second report, filed in this court,
suggests that BDC is now amenable to a more open sale process, BDC did not appear on
this motion. MMV, the only secured creditor who did appear, continues to support the
Sale Order made by the application judge.
[13]

In any event, Broadview argues that the stay should be cancelled because BluArc

has no standing to challenge the Orders that it has appealed. Broadview describes
BluArc as a “bitter bidder” and argues that the test for cancellation of the stay should be
based on the following discussion in Skyepharma PLC v. Hyal Pharmaceutical
Corporation, [2000] O.J. No. 467 (C.A.):
[14] Although the issues considered in these cases are not
identical to the case at bar, the reasoning applies to the issue
raised on this appeal. If an unsuccessful prospective purchaser
does not acquire an interest sufficient to warrant being added
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[15] There are two main reasons why an unsuccessful
prospective purchaser does not have a right or interest that is
affected by a sale approval order. First, a prospective
purchaser has no legal or proprietary right in the property
being sold. Offers are submitted in a process in which there is
no requirement that a particular offer be accepted. Orders
appointing receivers commonly give the receiver a discretion
as to which offers to accept and to recommend to the court for
approval. The duties of the receiver and the court are to
ensure that the sales are in the best interests of those with an
interest in the proceeds of the sale. There is no right in a party
who submits an offer to have the offer, even if the highest,
accepted by either the receiver or the court: Crown Trust v.
Rosenberg, supra.
[16] Moreover, the fundamental purpose of the sale
approval motion is to consider the best interests of the parties
with a direct interest in the proceeds of the sale, primarily the
creditors. The unsuccessful would be purchaser has no
interest in this issue. Indeed, the involvement of unsuccessful
prospective purchasers could seriously distract from this
fundamental purpose by including in the motion other issues
with the potential for delay and additional expense.
[17] In making these comments, I recognize that a court
conducting a sale approval motion is required to consider the
integrity of the process by which the offers have been
obtained and to consider whether there has been unfairness in
the working out of that process. Crown Trust v. Rosenberg,
supra; Royal Bank of Canada v. Soundair Corp. (1991), 4
O.R. (3d) 1 (C.A.). The examination of the sale process will
in normal circumstances be focussed on the integrity of that
process from the perspective of those for whose benefit it has
been conducted. The inquiry into the integrity of the process
may incidentally address the fairness of the process to
prospective purchasers, but that in itself does not create a
right or interest in a prospective purchaser that is affected by
a sale approval order.
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[19] In limited circumstances, a prospective purchaser may
become entitled to participate in a sale approval motion. For
that to happen, it must be shown that the prospective
purchaser acquired a legal right or interest from the
circumstances of a particular sale process and that the nature
of the right or interest is such that it could be adversely
affected by the approval order. A commercial interest is not
sufficient.
[20] There is a sound policy reason for restricting, to the
extent possible, the involvement of prospective purchasers in
sale approval motions. There is often a measure of urgency to
complete court approved sales. This case is a good example.
When unsuccessful purchasers become involved, there is a
potential for greater delay and additional uncertainty. This
potential may, in some situations, create commercial leverage
in the hands a disappointed would be purchaser which could
be counterproductive to the best interests of those for whose
benefit the sale is intended.
[14]

Similarly, in Consumers Packaging Inc. (Re) (2001), 150 O.A.C. 384 (C.A.) this

court stated at para. 7:
Further, despite its protestations to the contrary, it is evident
that Ardagh is a disappointed bidder that obtained its security
interest in the assets of Consumers in order to participate in
their restructuring and obtain a controlling equity position in
the restructured entity. There is authority from this court that
an unsuccessful bidder has no standing to appeal or to seek
leave to appeal. As a general rule, unsuccessful bidders do not
have standing to challenge a motion to approve a sale to
another bidder (or to appeal from an order approving the sale)
because the unsuccessful bidders "have no legal or
proprietary right as technically they are not affected by the
order": see the statement of Farley J., dealing with a receiver's
motion to approve a sale, that is quoted with approval by
O'Connor J.A. of this court in Skyepharma plc v. Hyal
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[15]

On the basis of these authorities, Broadview asks me to conclude that BluArc is

without standing to bring its appeal and that the appeal should be stayed and the s. 195
stay lifted. Both Skyepharma and Consumers Packaging were heard by a panel of this
court and not by a single judge sitting in chambers. In my view, a single judge does not
have the jurisdiction in the circumstances of this case to decide that an appellant lacks
standing to bring an appeal and to stay the appeal. To do so would be tantamount to
quashing the appeal.

A motion to quash an appeal, which may result in the final

disposition of the appeal, is heard by a panel of the court.
[16]

An analogous situation arose in 1730960 Ontario Ltd. (Re), August 6, 2009,

unreported (Ont. C.A. [In Chambers]). Based on Skyepharma, Juriansz J.A. was not
satisfied in that case that the “prospective purchaser [who moved to stay a sale order] has
any standing to bring this appeal”. Since “the appeal is destined to be quashed”, he
dismissed the motion on the basis there was “no serious issue to be decided on the
appeal”. Juriansz J.A. would also have dismissed the motion on the basis of the merits of
the appeal, irreparable harm and the balance of convenience.
[17]

BluArc argues that the stay should not be lifted based on the relevant criteria

referenced by Juriansz J.A. in 1730960 Ontario Ltd. and discussed in After Eight
Interiors Inc. v. Glenwood Homes Inc. (2006), 391 A.R. 202 (C.A.) at paras. 5-6, which
provides for a variation of the test set out in RJR-MacDonald Inc. v. Canada (A.G.),

2009 ONCA 637 (CanLII)

Pharmaceutical Corp. (2000), 47 O.R. (3d) 234 at 238
(C.A.).
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[1994] 1 S.C.R. 311. The criteria include whether there is a serious issue to be appealed,

whether the moving party would suffer greater harm than the responding party if the stay
is not lifted. At the same time, in view of the broad discretion provided in s. 195 of the
BIA, After Eight adopts a contextual approach.
[18]

A consideration of these criteria necessarily includes consideration of whether the

particular appellant can succeed on the appeal.

Broadview has persuaded me that,

whatever the merits of the underlying issues, it is highly unlikely that BluArc has the
requisite standing. BluArc is neither a creditor nor a contingent creditor. At most,
BluArc is a licensee of software. As such, it is entitled to the remedies set out in its
licence. That licence requires NCI to provide the software’s source code for the software
to an Escrow Agent (the Agent) and for the Agent to provide the source code to BluArc
in certain circumstances, which may well include the circumstances that have occurred in
the past month. BluArc sought the source code from the Escrow Agent. The Agent
declined to provide it on the basis of an e-mail from PwC that its consent was required to
any such release. Apparently, BluArc has not sought PwC’s consent, which may simply
be because the Receivership Order is currently stayed. In any event, both in its material
and in its submissions, Broadview has taken the position that it would not interfere with
the Escrow Agent’s obligation to comply with the licences because the licences are not
part of the assets that Broadview has agreed to purchase.

2009 ONCA 637 (CanLII)

whether the moving party would suffer irreparable harm if the stay is not lifted, and
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[19]

It follows that at its highest, BluArc has a licence agreement with NCI that, if

potential cause of action would not appear to warrant BluArc being added as a party to a
motion to approve a sale of NCI’s assets.
[20]

In addition, on the material before me, BluArc’s main interest in the sale appears

to be that of a belated and disappointed potential purchaser. It does not appear to have a
legal or proprietary right to either participate in the sale process or attack that process. In
coming to this conclusion, I observe that the Sale Order proceeded with the consent of all
secured creditors and without opposition from any entity entitled to notice of the
application.
[21]

In view of BluArc’s agreement to fund the costs of a continuing stay pending

appeal, Broadview has not persuaded me that it will suffer irreparable harm if the stay
remains in force for the next eight days. However, Broadview has persuaded me that it
does not appear that BluArc will suffer any undue harm if the stay is lifted. Indeed, it
appears that BluArc will continue to have its contractual recourse to obtain the source
codes that it claims are its primary interest. In any event, if I am wrong, it may well be
that BluArc will be able to “unscramble the egg” if a panel of the court so decides next
Thursday.
[22]

For these reasons, I dismiss the responding party’s cross-motion and grant the

moving party’s motion to cancel the stay under s. 195 of the BIA. This disposition, of

2009 ONCA 637 (CanLII)

breached, will give BluArc a potential cause of action against NCI. In my view, such a

Page: 11

course, does not preclude the application judge from proceeding with the scheduled

of the matter, it does not dispose of the underlying appeal scheduled to be heard in eight
days.
[23]

For the purposes of the appearance in this court on September 10, 2009, counsel

are directed to file the appeal book and appellant’s factum by 4:30 pm on Friday,
September 4, 2009 and the respondent’s factum by noon on Tuesday, September 8, 2009.
[24]

Costs of this motion are awarded to Broadview fixed in the amount of $12,000,

inclusive of disbursements and GST.
“S.E. Lang J.A.”

2009 ONCA 637 (CanLII)

variation motion tomorrow. As well, since these reasons provide only a preliminary view
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