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Mihaylov et al. v. 1165996 Ontario Inc. et al. 

[Indexed as: Mihaylov v. 1165996 Ontario Inc.] 

Ontario Reports 
 

Court of Appeal for Ontario, 

Gillese, Benotto and L.B. Roberts JJ.A. 

February 13, 2017 
 

134 O.R. (3d) 401   |   2017 ONCA 116 

Case Summary  
 

Real property — Easements — 1968 agreement which gave owners of dominant tenement 

right to leave water pipeline over servient tenement in place not suggesting that that right 

was intended to attach to land — 1968 agreement not identifying or referring to dominant 

tenement — Agreement granting licence rather than easement — 1979 agreement 

referring to parties by their ownership of dominant and servient tenements, containing 

legal descriptions of both parcels of land, describing pipeline as easement to serve 

dominant tenement and containing broadly worded enurement clause that made 

agreement binding on parties' successors — 1979 agreement granting valid easement 

but easement only permitting water pipeline to be left in place and not permitting owner 

of dominant tenement to make repairs to it without permission of owner of servient 

tenement. 

The applicants and the respondents owned adjoining properties. The applicants acquired their 

property in 2012. In the 1960s, a water pipeline was buried beneath that land so that lake water 

could pass to the property owned by the respondents' predecessors in title. In 1966, J, who then 

owned the applicants' land, entered into an agreement with the then owners of the respondents' 

property which stated that the latter had "the right during their ownership" to lay a pipe over J's 

land. That agreement was not registered on title to either parcel of land. In 1968, an agreement 

between J and the new owners of the respondents' land provided that the new owners "shall be 

able to leave the line in its present position". The 1968 agreement was deposited in the registry 

office, where it was referable only to J's land. In 1979, another agreement relating to the pipeline 

was entered into. That agreement was headed "Water Pipe Easement" and provided that the 

then owners of the respondents' property "shall be able to leave the said water line in its present 

position". The 1979 agreement set out the legal description of both parcels of land. It was 

registered as Instrument No. R147470. In 2014, the water supply to the respondents' land was 

disrupted due to a leak in the pipeline, and the personal respondent went onto the applicants' 

land without their permission and installed an above-ground waterline. The applicants brought 

an application for a declaration that the respondents had no interest in their property and that 

the easement registered in 1979 no longer encumbered it. The respondents brought a counter-

application for a declaration that the easement registered as Instrument No. R147470 was valid 

and for related relief. The application judge found that both the 1968 agreement and the 1979 
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agreement granted an easement and that the respondents had the right to enter onto the 

applicants' land to repair the pipeline. The applicants appealed.  

 

Held, the appeal should be allowed in part.  

 

The 1966 agreement gave the then owners of the respondents' property a mere licence to enter 

onto J's land and lay the pipeline, as the right was given to the then owners personally and was 

limited to their lifetime. There was nothing in the 1968 agreement to suggest that the right to 

leave the pipeline in place was intended to attach to land owned by the then owners of the 

respondents' property. The failure to identify, or even refer to, a dominant tenement was fatal to 

the [page402] notion that the 1968 agreement was the grant of an easement. Unlike the earlier 

agreements, the 1979 agreement was capable of amounting to the grant of an easement. It 

referred to the parties by their ownership of the dominant and servient tenements respectively; 

contained the legal descriptions of both parcels of land; described the pipeline as an easement 

to serve the dominant tenement; and contained a broadly worded enurement clause that made 

the agreement binding not only on the parties but also their "successors". Four characteristics 

are essential to the grant of an easement: there must be a dominant and a servient tenement; 

the easement must accommodate the dominant tenement; the owners of the dominant and 

servient tenements must be different persons; and a right over land cannot amount to an 

easement unless it is capable of forming the subject matter of a grant. All four of those 

characteristics were present in the 1979 agreement. However, while the 1979 agreement 

granted an easement, it did not grant a right to enter onto the applicants' land without their 

permission to repair the pipeline.  

 

The application judge did not err in finding that although the grant of an easement in the 1979 

agreement breached s. 29(2) of the Planning Act, R.S.O. 1979, c. 349, s. 50(22) of the Planning 

Act, R.S.O. 1990, c. P.13 applied to validate the otherwise defective easement.  

 

Ellenborough Park (Re), [1956] Ch. 131, [1955] 3 All E.R. 667, [1955] 3 W.L.R. 892, 166 E.G. 

628 (Eng. C.A.); Fallowfield v. Bourgault (2003), 68 O.R. (3d) 417, [2003] O.J. No. 5206, 235 

D.L.R. (4th) 263, 180 O.A.C. 101, 14 R.P.R. (4th) 208, 127 A.C.W.S. (3d) 778 (C.A.), consd  

 

Other cases referred to 

 

Barbour v. Bailey, [2016] O.J. No. 3261, 2016 ONCA 98, 345 O.A.C. 311, 66 R.P.R. (5th) 173, 

267 A.C.W.S. (3d) 463; Depew v. Wilkes (2002), 60 O.R. (3d) 499, [2002] O.J. No. 2987, 216 

D.L.R. (4th) 487, 162 O.A.C. 23, 2 R.P.R. (4th) 45, 116 A.C.W.S. (3d) 289 (C.A.); Golisky v. 

Romanuik, [1951] O.J. No. 564, [1951] 2 D.L.R. 475, [1951] O.W.N. 401 (C.A.); Jacuniak v. 

Tamburro (2002), 59 O.R. (3d) 236, [2002] O.J. No. 1420, [2002] O.T.C. 240, 4 R.P.R. (4th) 1, 

113 A.C.W.S. (3d) 538 (S.C.J.); Reeve-Burns v. Pelkman (1989), 70 O.R. (2d) 113, [1989] O.J. 

No. 1531, 17 A.C.W.S. (3d) 596 (Dist. Ct.); Rodaro v. Royal Bank of Canada (2002), 59 O.R. 

(3d) 74, [2002] O.J. No. 1365, 157 O.A.C. 203, 22 B.L.R. (3d) 274, 49 R.P.R. (3d) 227, 113 

A.C.W.S. (3d) 68 (C.A.); Sattva Capital Corp. v. Creston Moly Corp., [2014] 2 S.C.R. 633, [2014] 

S.C.J. No. 53, 2014 SCC 53, 2014EXP-2369, J.E. 2014-1345, 373 D.L.R. (4th) 393, [2014] 9 

W.W.R. 427, 59 B.C.L.R. (5th) 1, 461 N.R. 335, 25 B.L.R. (5th) 1, 358 B.C.A.C. 1, 614 W.A.C. 1, 
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242 A.C.W.S. (3d) 266; Toscano and Dorion (Re), [1965] 2 O.R. 514, [1965] O.J. No. 1004, 51 

D.L.R. (2d) 298 (C.A.); Wiener v. Elgin (County), [1947] O.J. No. 55, [1947] 2 D.L.R. 346, [1947] 

O.W.N. 360 (H.C.J.) 

 

Statutes referred to 

 

Planning Act, R.S.O. 1970, c. 349 [rep.], s. 29(2) 

 

Planning Act, R.S.O. 1990, c. P.13, s. 50(22) 

 

Authorities referred to 

 

Gaunt, Jonathan, Q.C., and Paul Morgan, Q.C., Gale on Easements, 19th ed. (London: Sweet & 

Maxwell, 2012) 

 

La Forest, Anne Warner, Anger & Honsberger Law of Real Property, loose-leaf, 3rd ed. 

(Toronto: Thomson Reuters, 2016) [page403] 

 

APPEAL from the judgment of Stinson J., [2016] O.J. No. 1020, 2016 ONSC 1379, 69 R.P.R. 

(5th) 161 (S.C.J.).  

 

Stephen R. Jackson, for appellants. 

 

Ryan O'Neill, for respondents. 

 
 

The judgment of the court was delivered by 

GILLESE J.A.: — 

 

Overview 

[1] This appeal arises from a conflict between two neighbours about an underground water 

pipeline. It poses a number of questions, including the following: is the underground pipeline an 

easement despite the fact that the document which purports to grant it neither declares the 

location of the pipeline nor contains a description of it? If an easement was granted, this court 

must also decide difficult questions relating to its scope. 

[2] The court below found that an easement had been granted, first in an agreement made in 

1968 and then again by an agreement made in 1979. As I explain in the reasons that follow, the 

1968 agreement was the grant of a licence, not an easement. And, while I agree that an 

easement was granted in 1979, in my view, the relief ordered below exceeds the scope of that 

easement. Accordingly, I would allow the appeal in part. 

 

Background  
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[3] In June of 2012, Emil Mihaylov and Sofia Mihaylova (together, the "Mihaylovs" or the 

"applicants") bought waterfront property (the "Mihaylov land") that fronts onto Sturgeon Lake 

(the "lake") in Ontario.1 The Mihaylovs use the land for their own recreational purposes and they 

also rent out cottages that are located on it. 

[4] Sometime during the mid to late 1960s, a galvanized steel waterline (the "Pipeline") was 

buried beneath the Mihaylov Land so that water from the lake could pass to an adjoining 

property. 

[5] When the Mihaylovs acquired their property, it was subject to Instrument No. R147470. 

That instrument is discussed below. It is sufficient at this point to note that Instrument No. 

R147470 [page404] refers to a document entitled "Water Pipe Easement" and provides that the 

owner of the adjoining property "shall be able to leave the said water line in its present position, 

and to draw water from Sturgeon Lake". 

[6] 1165996 Ontario Inc. ("116") owns the adjoining property in question (the "Abel land"). The 

Abel land is situated to the west of the Mihaylov land and has no direct access to the lake. 

[7] 116 took title to the Abel land on July 31, 1998. At the time of purchase, the legal 

description of the Abel land included "an easement for a water line over" the Mihaylov land. 

[8] Donald Abel is the president and sole shareholder of 116. I will refer to 116 and Mr. Abel 

together as the respondents. 

[9] Both the Mihaylov land and the Abel land were originally registered under the land registry 

system. In 2010, the Abel land was transferred to the land titles system. When the Mihaylovs 

purchased their land in 2012, it had already been transferred to the land titles system. 

[10] Mr. Abel lives on the Abel land with his family. He and his wife run a small business 

known as the Lakeview Cottages & General Store. Among other things, the Abels run a small 

general store and rent out seven small cabins and cottages located on the Abel land. 

[11] The ownership of both the Mihaylov land and the Abel land has changed a number of 

times over the years. The various predecessors in title entered into three agreements relevant to 

these proceedings. The dates of those agreements are October 8, 1966; May 15, 1968; and 

May 11, 1979. 

 

The 1966 agreement 

[12] In 1966, Muriel S. Johnson owned the Mihaylov land. Apparently, Ms. Johnson entered 

into an agreement dated October 8, 1966 (the "1966 agreement") with Frederick G. Hill and 

Mary Hill, under the terms of which Ms. Johnson agreed that the Hills "had the right during their 

ownership to lay a pipe line over [her] lands". It appears that the Pipeline was installed pursuant 

to this agreement. 

[13] The 1966 agreement was never registered on title to either the Mihaylov land or the Abel 

land. Because the 1966 agreement could not be located, it was not before the court below and 

is not part of the record. On the record, what is known about the 1966 agreement comes from 

the preamble in the 1968 agreement, below. 

 

The 1968 agreement 
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[14] In May of 1968, Ms. Johnson still owned the Mihaylov land. [page405] 

[15] On May 15, 1968, Ms. Johnson entered into an agreement with Paul Plewes, Harvey 

Duxbury and Ruth Duxbury (the "1968 agreement"). 

[16] The 1968 agreement consists of a preamble, three operative provisions and a legal 

description of the land belonging to Ms. Johnson. It reads as follows: 

 

THIS INDENTURE made the 15th day of May, 1968 

BETWEEN: 

<U>MURIEL S. JOHNSON</U> of the Township of Fenelon in the County of Victoria, 

Married Woman, hereinafter called <U>THE PARTY OF THE FIRST PART</U>; 

AND: 

<U>PAUL PLEWES</U>, of the Town of Weston in the County of York, Esquire, and 

<U>HARVEY DUXBURY</U>, of the Municipality of Metropolitan Toronto in the County 

of York, Esquire, and <U>RUTH DUXBURY</U>his wife of the same place, as tenants-

in-common, hereinafter called <U>THE PARTIES OF THE SECOND PART</U>; 

WHEREAS by agreement dated the 8th day of October, 1966, the prior owner of the 

property, Frederick G. Hill and Mary Hill, had the right during their ownership to lay a pipe 

line over the lands of the Party of the First Part; 

NOW THIS AGREEMENT WITNESSETH that in consideration of the sum of One Dollar, the 

Party of the First Part hereby covenants and agrees that the Parties of the Second Part shall 

be able to leave the line in its present position and to draw water from Sturgeon Lake. 

The Parties of the Second Part covenant and agree that if they should have to enter on the 

lands of the Party of the First Part to make any repairs which the Party of the First Part 

agrees that they may do, that they will repair any damage done to the lands of the Party of 

the First Part as a result of such repairing. 

The Parties of the Second Part covenant and agree that they will pay for this easement the 

sum of Ten Dollars per year. The first payment to be made on the 1st day of July, 1968 and 

on the 1st day of July in each and every year during the currency of this agreement. 

The Party of the First Part is the owner of the lands described as follows: [the legal 

description of the Mihaylov land followed]. [page406] 

[17] The 1968 agreement was deposited in the registry office where it was referable only to 

Ms. Johnson's land. 

 

The 1979 agreement 

[18] On May 11, 1979, another agreement relating to the Pipeline was entered into (the "1979 

agreement"). The 1979 agreement reads as follows: 

 

WATER PIPE EASEMENT 

 

THIS INDENTURE made this 11th day of May, A.D. 1979 

BETWEEN: 
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<U>ROBERT JAMES ARCHIBALD MARSHALL</U>, of the Township of Fenelon, in the 

County of Victoria, Gentleman, and <U>PATRICIA ENA MARSHALL</U>, his spouse, of 

the same place, as joint tenants and not as tenants in common, 

hereinafter called the <U>PARTIES OF THE FIRST PART</U>; 

-and- 

<U>DOUGLAS ALLAN</U> and <U>EILEEN ALLAN</U>, as to an undivided one-fifth 

interest, <U>DONALD DENYER</U> and <U>JOYCE DENYER</U> as to an undivided 

one-fifth interest, <U>GORDON DENYER</U> and <U>DIANE PIPER</U> as to an 

undivided one-fifth interest, <U>LINDSAY MCCOY</U> and <U>MARGARET 

MCCOY</U> as to an undivided one-fifth interest, and <U>BRIAN SMALL</U> and 

<U>VALERIE SMALL</U> as to the remaining one-fifth interest, 

hereinafter called <U>THE PARTIES OF THE SECOND PART</U> 

WHEREAS by agreement dated May 15, 1968, and deposited on June 7, 1968, as number 

93844, PAUL PLEWES, HARVEY DUXBURY and RUTH DUXBURY were granted a water 

pipe easement over the lands described in Schedule "A" attached hereto to serve the lands 

described in Schedule "B" attached hereto, 

AND WHEREAS the Parties of the First Part are the owners of the lands described in 

Schedule "A" attached hereto; 

AND WHEREAS the Parties of the Second Part are the owners of the lands described in 

Schedule "B" attached hereto; 

NOW THIS AGREEMENT WITNESSETH that in consideration of the sum of ONE DOLLAR 

($1.00), the parties of the first part hereby covenant and agree with the parties of the second 

shall be able to leave the said water line in its present position, and to draw water from 

Sturgeon Lake. 

THE PARTIES of the Second Part covenant and agree that if they should have to enter on 

the lands of the Parties of the First Part to make any repairs which the Parties of the First 

Part agrees that they may do, that they will repair any damage done to the lands of the 

Parties of the First Part as a result of such repairing. 

THE PARTIES of the Second Part covenant and agree that they will continue to pay for this 

easement the sum of TEN DOLLARS ($10.00) per year. [page407] 

THIS AGREEMENT shall enure to the benefit of and be binding upon the Parties hereto, 

their heirs, executors, administrators, successors and assigns. 

[19] Schedule "A" to the 1979 agreement sets out the legal description of the Mihaylov land 

and Schedule "B" sets out the legal description of the Abel land. 

 

The precipitating events  

[20] In June 2014, the water supply to the Abel land from the lake was disrupted, due to a leak 

in the Pipeline. Without the Mihaylovs' permission or notice, Mr. Abel went onto the Mihaylov 

land and installed an above ground polyvinyl chloride waterline (the "PVC line"). The PVC line 

ran across the Mihaylov land. 
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[21] Mr. Abel said that he installed the PVC line because he was "not able to locate, fix or 

replace the existing water line" due to the location of the Mihaylovs' mobile trailer on the 

Mihaylov land. Mr. Abel also said that he was not able to contact the Mihaylovs before he 

installed the PVC line because the Mihaylovs reside in Toronto and normally occupy the 

Mihaylov land only on weekends, and he did not have the Mihaylovs' phone number or e-mail 

address. 

[22] When Mr. Mihaylov discovered the PVC line in early July 2014, he asked Mr. Abel to 

remove it. The record indicates that, to date, the PVC line has not been removed. 

[23] Mr. Mihaylov says that Mr. Abel continues to enter onto the Mihaylov land, without the 

Mihaylovs' permission or notice, to service and maintain the PVC line. 

[24] In early May 2015, again without the Mihaylovs' permission, Mr. Abel excavated part of 

the Mihaylov land in an apparent attempt to upgrade or repair the underground Pipeline. 

[25] Apparently in order to protect the Pipeline's foot valve, Mr. Abel also installed a PVC 

structure in the shallow waters of the lake in front of the Mihaylov land. The applicants allege 

that this structure interferes with free navigation near the shoreline and their riparian rights of 

egress and ingress along their shoreline. Mr. Abel disputes the location of the foot valve and 

says that it does not interfere with free navigation near the shoreline nor with the applicants' 

riparian rights. 

[26] The applicants contend that the Pipeline is no longer a necessity for the respondents 

because there is an active well on the Abel land. The respondents say that the shallow well on 

the Abel land is not capable of supplying sufficient water to the cabins and cottages and the 

ability to draw water is integral to the running of their business. They also say that they have 

[page408] spent over $10,000 on a filtration system to purify the water drawn from the lake. 

 

The proceedings below 

[27] In June of 2015, the applicants brought an application in which they asked the court to 

declare, among other things, that the respondents had no interest in their property and that the 

easement registered in 1979 no longer encumbers it (the "application"). 116 and Mr. Abel are 

the named respondents to the application. 

[28] The respondents brought a counter-application seeking, among other things, a 

declaration that the easement registered against the title to the parties' respective properties as 

Instrument No. R147470 is valid and that they have an interest in the lands upon which the 

Pipeline is situate; an order requiring the Mihaylovs to "remove any and all obstructions from the 

Water Pipe Easement"; and an order permitting the respondents to enter onto the Mihaylov land 

for the purpose of burying a new waterline "within the boundaries of the existing Water Pipe 

Easement" (the "counter-application"). 

 

The Decision Below 

[29] The judge hearing the application and counter-application identified two issues for 

resolution: (1) did the 1968 agreement and the 1979 agreement create an easement; and (2) if 

so, does the easement remain valid? 
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[30] The application judge rejected the applicants' contention that the 1968 agreement and the 

1979 agreement were licences. In his view, both of those documents possess all four 

characteristics of an easement: the Abel land is the dominant tenement and the Mihaylov land is 

the servient tenement; the easement accommodates the Abel land by providing it with water 

from the lake; the owners of the two parcels of land are different persons; and "permitting the 

installation and use of a water pipe across or under the servient tenement is a right that can 

form the subject-matter of a grant". 

[31] The application judge then considered the applicants' alternative submission that a 

violation of the Planning Act, R.S.O. 1970, c. 349 (the "1970 Act") invalidated the 1979 

agreement. He noted that the parties agreed that (1) the subdivision control provisions of the 

1970 Act applied to both properties by 1979; and (2) in relation to R147470, there was no 

registered plan of subdivision that provided for an easement and no consent from the local land 

division committee. He also noted that s. 29(2) of the 1970 Act prohibited any conveyance that 

did not [page409] meet these (or other inapplicable) requirements, where the grantor retained 

an interest in abutting land. 

[32] The applicants submitted that since the grantors under Instrument No. R147470 (i.e., the 

then owners of the Mihaylov land) retained title to the land through which the easement passed, 

they retained an interest in land that abutted the easement. Thus, the conveyance of the 

easement was caught by s. 29(2) and, as the 1979 agreement/Instrument No. R147470 were in 

breach of its requirements, those documents were ineffective to create an easement, or any 

other interest in land, in favour of the grantees. 

[33] Before the application judge, the respondents conceded that the 1979 agreement by itself 

would require approval under the 1970 Act and that a breach of s. 29(2) of the 1970 Act meant 

that the purported conveyance of the easement was void. 

[34] However, the application judge found that s. 50(22) of the Planning Act, R.S.O. 1990, c. 

P.13 (the "1990 Act") "is applicable to validate the otherwise defective creation of the easement 

over the Mihaylovs' lands" (at para. 51). He reasoned as follows. 

[35] Section 50(22) (the "curative provision") can remedy historical breaches of the 

subdivision control sections of the Planning Act where subsequent deeds or transfers contain 

certain prescribed statements by the grantor, the grantor's solicitor and the grantee's solicitor. 

After the enactment of what is now s. 50(22), the various pre-printed forms of transfers, deeds, 

etc. that are used to convey real property in Ontario have included passages that contain the 

statements contemplated in the statute, so that they may be signed or completed by the parties. 

It is intended that when the statements are completed, they will trigger the application of s. 

50(22). 

 

[36] Section 50(22) of the 1990 Act reads as follows: 

50(22) Where a deed or transfer, 

(a) contains a statement by the grantor, verifying that to the best of the grantor's 

knowledge and belief the deed or transfer does not contravene this section; 

(b) contains a statement by the grantor's solicitor, verifying that, 
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(i) he or she has explained the effect of this section to the grantor, 

(ii) he or she has made inquiries of the grantor to determine that the deed or 

transfer does not contravene this section, 

(iii) based on the information supplied by the grantor, to the best of the solicitor's 

knowledge and belief, the deed or transfer does not contravene this section, 

and 

(iv) he or she is an Ontario solicitor in good standing; and [page410] 

(c) contains a statement by the grantee's solicitor, verifying that, 

(i) he or she has investigated the title to the land and, where relevant, to abutting 

land, 

(ii) he or she is satisfied that the record of title to the land and, where relevant, to 

abutting land, reveals no existing contravention of this section or a 

predecessor thereof or of a by-law passed under a predecessor of this section 

or of an order made under clause 27(1)(b), as it existed on the 25th day of 

June, 1970, of The Planning Act, being chapter 296 of the Revised Statutes of 

Ontario, 1960, or a predecessor thereof, that has the effect of preventing the 

conveyance of any interest in the land, 

(iii) to the best of his or her knowledge and belief, the deed or transfer does not 

contravene this section, and 

(iv) he or she acts independently of the grantor's solicitor and is an Ontario solicitor 

in good standing; and 

(d) is registered under the Land Titles Act or the Registry Act, 

any contravention of this section or a predecessor thereof or of a by-law passed under a 

predecessor of this section or of an order made under clause 27(1)(b), as it existed on the 

25th day of June, 1970, of The Planning Act, being chapter 296 of the Revised Statutes of 

Ontario, 1960, or a predecessor thereof, does not and shall be deemed never to have had 

the effect of preventing the conveyance of any interest in the land, but this subsection does 

not affect the rights acquired by any person from a judgment or order of any court given or 

made on or before the day the deed or transfer is registered. 

 

(Emphasis added) 

[37] The application judge then considered the predecessor provision to s. 50(22) discussed 

by Killeen D.C.J. in Reeve-Burns v. Pelkman (1989), 70 O.R. (2d) 113, [1989] O.J. No. 1531 

(Dist. Ct.), at pp. 117 O.R. and following. The quotations that the application judge set out from 

that decision stress, among other things, the remedial nature of (now) s. 50(22). 

[38] Thereafter, the application judge found that the transfer/deed by which 116 came to be 

the owner of the Abel land contained the appropriate blank statements to be signed. However, 

while the statements by the transferor and the transferor's solicitor were completed, the 

statement of the solicitor for the transferee was not. As a result, the application judge found that 

116 could not take the benefit of s. 50(22) by reason of its own deed. 
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[39] The application judge then reviewed the transfer of the Mihaylov land to a previous owner 

in 2004. He found that the prescribed statements had been completed. Similarly, when the 

Mihaylovs bought their property in 2012, the transfer contained the completed statutory 

statements. [page411] 

[40] In the circumstances, the applicants submitted that s. 50(22) could only cure any potential 

defect in the title to their land -- it could not cure a defect in the title to the Abel land. 

[41] The application judge disagreed. He set out the analysis of Quinn J. in Jacuniak v. 

Tamburro (2002), 59 O.R. (3d) 236, [2002] O.J. No. 1420, 4 R.P.R. (4th) 1 (S.C.J.), at paras. 63 

and 66. He applied the logic in those paragraphs and found that when the 2004 conveyance of 

the Mihaylov land took place and the relevant boxes in the form of transfer were completed, "it 

gave life to an easement that had been aestillborn' in 1979". Thus, the application judge 

concluded, the easement conveyed by the 1979 agreement became legally valid by reason of 

the conveyance of the Mihaylov land in 2004 (at para. 48). 

[42] The application judge went on to explain that there was no unfairness to the applicants 

arising from the application of s. 50(22) because they were on notice of the existence of the 

Pipeline easement when they completed the purchase of their land. 

 

The Judgment Under Appeal 

[43] Accordingly, by judgment dated February 25, 2016 (the "judgment"), the application judge 

dismissed the application and granted the counter-application. The judgment 

 

(1) declares that the easement registered against the title to the parties' respective 

properties as Instrument No. 147470 is valid2 and the respondents have an easement 

over the Mihaylov land "in the location of the galvanized water pipe that was the 

subject of the 1979 [agreement]" (at para. 2); 

(2) orders the applicants to "remove any and all obstructions from the Water Pipe 

Easement" (at para. 3); and 

(3) orders that the respondents are permitted to enter upon the Mihaylov land "for the 

purpose of repairing the existing water line or burying a new water line within the 

boundaries of the Water Pipe Easement provided they shall repair any damage done 

to the [Mihaylov land] as a result" (at para. 4). 

 

The Issues 

[44] The applicants submit that the application judge erred in finding that [page412] 

 

(1) the 1968 agreement and the 1979 agreement are grants of an easement; and 

(2) although the grant of easement in the 1979 agreement breached s. 29(2) of the 1970 

Act, s. 50(22) of the 1990 Act applied to validate the otherwise defective easement. 

 

In the event that this court should find that an easement was granted and the historical breach of 

the 1970 Act was cured by s. 50(22) of the 1990 Act, the applicants ask the court to answer the 
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following questions: 

 

(3) Did the application judge err in failing to find that (a) the easement only permits the 

previously installed Pipeline to be left in its present position; and (b) the respondents 

can make repairs to the Pipeline only with the applicants' agreement? 

(4) Does the respondents' failure to have paid the sum of $10 per year for the easement, 

as required by the 1979 agreement, render that agreement null and void? 

 

Analysis 

Issue #1 : Did the application judge err in finding that the 1968 agreement and the 1979 

agreement are grants of an easement? 

[45] In my view, the 1968 agreement is a licence and, therefore, the application judge did err 

in finding that it was the grant of an easement. However, I agree with the application judge that 

the 1979 agreement was the grant of an easement. 

[46] To explain how I reach these conclusions, I will begin by distinguishing a licence from an 

easement. With those distinctions in mind, I will then examine each of the 1966, 1968 and 1979 

agreements to see whether the right given by each agreement was a licence or an easement. 

 

Licences and easements distinguished 

[47] The following are well-established propositions of law which can be found in real property 

texts such as Anne Warner La Forest, Anger & Honsberger Law of Real Property, loose-leaf, 

3rd ed. (Toronto: Thomson Reuters, 2016), vol. 2, at paras. 16:40.10 to 16:40.20, 17:20.10 to 

17:20.20; and Gale on Easements, 19th ed. (London: Sweet & Maxwell, 2012), at pp. 4-42, 79-

82. 

[48] The right to do something on land belonging to another can be a licence or an easement. 

A right to walk over a path on [page413] another's land is a good example of this. If I give you 

the right to walk along a path on my land so that you can reach the lake in front of it, that right 

may be a licence or an easement. In its simplest terms, it depends upon whether I gave you 

alone the right to walk along the path or whether I agreed that the right to walk along the path 

was to bind my land and benefit yours. The former is a personal right known as a licence. The 

latter is a proprietary right, known as an easement. 

[49] Because a licence is a personal right, a licence would give only you the right to walk 

along the path on my property to reach the lake -- that right would not extend to anyone else. 

Further, that right is neither connected to the use of any lands which you might own nor does it 

amount to an estate or interest in my land. The licence simply makes lawful that which would 

otherwise be trespass. Without the licence, the act of your entering on my land and walking 

along it to reach the lake would amount to trespass. Importantly, unless we agree otherwise, I 

may revoke, at will, the permission I gave you (i.e., the licence). 

[50] But if the right that I granted was an easement -- and not a mere licence -- the situation is 

quite different. Because an easement is a proprietary right -- not a personal one -- the right to 

walk along the path on my land is not limited to you alone; it would attach to your land so that all 

those who lawfully occupy your land (present and future) would have the right to walk along the 
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path on my land to the lake. It would also bind my land so that the owners of my land (present 

and future) would have to permit the lawful occupants of your land to walk along the path. 

Moreover, because an easement is a proprietary interest in or right over my land, while I retain 

absolute dominion over my property, my use of the land is subject to the limitations imposed by 

the easement. 

[51] Toscano and Dorion (Re), [1965] 2 O.R. 514, [1965] O.J. No. 1004, 51 D.L.R. (2d) 298 

(C.A.) and Wiener v. Elgin (County), [1947] O.J. No. 55, [1947] 2 D.L.R. 346 (H.C.J.) are two 

examples of situations in which the court used these principles to determine whether the right in 

question was a licence or an easement. 

[52] Four characteristics are essential to the grant of an easement: 

 

(1) there must be a dominant and a servient tenement; 

(2) the easement must accommodate the dominant tenement; 

(3) the owners of the dominant and servient tenements must be different persons; and 

[page414] 

(4) a right over land cannot amount to an easement unless it is capable of forming the 

subject matter of a grant. 

 

See Barbour v. Bailey, [2016] O.J. No. 3261, 2016 ONCA 98, 66 R.P.R. (5th) 173, at para. 56; 

and Depew v. Wilkes (2002), 60 O.R. (3d) 499, [2002] O.J. No. 2987 (C.A.), at para. 18. 

[53] If there is an easement in this case, the Abel land is the dominant tenement and the 

Mihaylov land is the servient tenement. The Pipeline accommodates the dominant tenement in 

that it serves the Abel land and is reasonably necessary for the better enjoyment of that land. 

And, clearly, the two parcels of land are separately owned and have been throughout. I will 

consider the fourth characteristic of easements, below, when discussing the 1979 agreement. 

[54] With these broad principles in mind, let us now consider the three agreements in play in 

this matter. 

 

The 1966 agreement 

[55] In 1966, Muriel S. Johnson owned the Mihaylov land. As the 1966 agreement could not 

be located and is not in the record, our knowledge of its terms comes from the preamble to the 

1968 agreement. That preamble reads as follows: 

 

WHEREAS by agreement dated the 8th day of October, 1966, the prior owner of the 

property, Frederick G. Hill and Mary Hill, had the right during their ownership to lay a pipe 

line over the lands of the Party of the First Part[.] 

[56] Based on a plain reading of the preamble, it is clear that the 1966 agreement was the 

grant of a licence and not an easement. 

[57] The only right given by the 1966 agreement was "to lay the Pipeline" over Ms. Johnson's 

land. That right was limited: Frederick G. Hill and Mary Hill had the right "during their 
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ownership". There is nothing in the preamble to indicate to what the word "ownership" was 

referring. 

[58] As the right to lay the Pipeline on the Mihaylov land could only be exercised by the Hills 

during the period of their "ownership", it is clear that the right was given to them personally. The 

right could not have attached to any land which the Hills might have owned because it expired 

when their ownership ended. 

[59] That the right was given to the Hills personally is reinforced by the fact that there is no 

mention in the 1966 agreement of what lands, if any, the Hills owned. Even if the Hills did own 

the Abel land when they entered into the 1966 agreement, the fact that the 1966 agreement 

does not mention those lands [page415] shows that there was no intention that the right to lay 

the Pipeline was to attach to the Abel land. 

[60] Therefore, the 1966 agreement gave the Hills a mere licence to enter onto Ms. Johnson's 

land and lay the Pipeline. 

 

The 1968 agreement 

[61] The 1968 agreement consists of five paragraphs: the one-paragraph preamble which 

refers to the 1966 agreement, set out and discussed immediately above; followed by three 

operative provisions; and a final paragraph which describes the party of the first part (i.e., Ms. 

Johnson) as the owner of the lands bearing the legal description of the Mihaylov land. 

[62] The one-paragraph preamble, as we have seen, shows that the Pipeline was laid 

pursuant to a licence granted by Ms. Johnson to the Hills. 

[63] Let us now consider each of the three operative provisions. 

[64] In the first provision, the party of the first part (Ms. Johnson) "covenants and agrees" that, 

in consideration of the sum of $1, the parties of the second part (Paul Plewes, Harvey Duxbury 

and Ruth Duxbury) "shall be able to leave the line in its present position and to draw water from 

Sturgeon Lake". 

[65] On a plain reading of the first provision, the right to leave the Pipeline in place and draw 

water from Sturgeon Lake was given by Ms. Johnson to Mr. Plewes, Mr. Duxbury and Ms. 

Duxbury personally. This can be seen because the parties of the second part are described only 

by their names and places of residence and not by reference to ownership of any piece of land. 

Indeed, there is nothing in the 1968 agreement to indicate that any of Paul Plewes, Harvey 

Duxbury or Ruth Duxbury owned any land. 

[66] In the second provision, the parties of the second part covenant and agree that "if they 

should have to enter" on the lands of the party of the first part "to make any repairs which the 

Party of the First Part agrees that they may do", they will repair any damage done to those lands 

as a result of the repairing. 

[67] The second provision is a personal promise by Paul Plewes, Harvey Duxbury and Ruth 

Duxbury that they would make only those repairs to the Pipeline that Ms. Johnson agreed they 

could make and that they would repair any damage to Ms. Johnson's land that resulted from the 

repairs. 
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[68] In the third provision, the parties of the second part agree to pay "for this easement" the 

sum of $10 per year. [page416] 

[69] Again, the promise to pay in the third provision is a personal one given by the three 

named individuals who are the parties of the second part. 

[70] As I previously explained, an easement is a proprietary right that gives the owner of the 

dominant tenement an interest in or right over the servient tenement. There is nothing in the 

1968 agreement to suggest that the right to leave the Pipeline in position was intended to attach 

to land owned by the parties of the second part. Indeed, such a construction is not possible 

given that the 1968 agreement makes no reference whatsoever to lands owned by the parties of 

the second part. The only reference to land is in the fifth paragraph of the 1968 agreement and 

that reference is to Ms. Johnson's land alone. 

[71] As we have seen, an easement requires both a dominant and a servient tenement and 

the easement must accommodate the dominant tenement. While there is a legal description of 

the Mihaylov land in the 1968 agreement and the word "easement" is used in the third provision, 

those two things cannot change the fundamentally personal nature of the 1968 agreement. The 

failure to identify (or even refer to) a dominant tenement is fatal to the notion that the 1968 

agreement is the grant of an easement. 

 

The 1979 agreement  

[72] The 1979 agreement contains three operative provisions that are virtually identical to the 

three operative provisions in the 1968 agreement. That said, the 1979 agreement is materially 

different from the 1968 agreement in five ways. 

[73] First, the title to the 1979 agreement is "WATER PIPE EASEMENT". That title does not 

appear on the 1968 agreement, which is styled as an "indenture". 

[74] Second, the parties to the 1979 agreement are no longer identified only as individuals. In 

addition, they are identified in relation to their ownership of land. The parties of the first part are 

identified as the owners of the lands described in Schedule "A" to the 1979 agreement, which is 

the Mihaylov land. And the parties of the second part are identified as the owners of the lands 

described in Schedule "B" to the 1979 agreement, which is the Abel land. 

[75] Third, the preamble refers to the 1968 agreement and describes the Pipeline as an 

easement over the Mihaylov land "to serve" the Abel land. 

[76] Fourth, both the Mihaylov land and the Abel land are clearly identified by means of their 

legal descriptions in Schedules "A" and "B" respectively. [page417] 

[77] Fifth, the 1979 agreement concludes with a broadly worded enurement clause which 

states that it "shall enure to the benefit of and is binding upon the Parties hereto, their heirs, 

executors, administrators, successors and assigns". 

[78] It is also worthy of note that, for the first time, the 1979 agreement was registered on title 

to both parcels of land as Instrument No. R147470. 

[79] In short, unlike the earlier agreements, the 1979 agreement is capable of amounting to 

the grant of an easement. It refers to the parties by their ownership of the dominant and servient 

tenements respectively; contains the legal descriptions of both parcels of land; describes the 

20
17

 O
N

C
A

 1
16

 (
C

an
LI

I)

015



 

Mihaylov et al. v. 1165996 Ontario Inc. et al.[Indexed as: Mihaylov v. 1165996 Ontario Inc.] 

   

Pipeline as an easement to serve the Abel land; and contains a broadly worded enurement 

clause that makes the 1979 agreement binding not only on the parties but also, among other 

things, their "successors" -- i.e., their successors in title. 

[80] To determine whether the 1979 agreement was the grant of an easement, we must 

consider the characteristics of an easement. 

[81] As I have already mentioned, the first three characteristics of an easement are present in 

the 1979 agreement. The Abel land is the dominant tenement and the Mihaylov land is the 

servient tenement. The Pipeline accommodates the dominant tenement in that it serves the Abel 

land and is reasonably necessary for the better enjoyment of that land. And the dominant and 

servient tenements are owned by different persons. 

[82] But what of the fourth characteristic of an easement? Is that characteristic satisfied by the 

1979 agreement? 

[83] The application judge found that it was. At para. 26 of his reasons, the application judge 

said that "permitting the installation and use of a water pipe across or under the servient 

tenement is a right that can form the subject matter of a grant". 

[84] I agree that permitting the installation and use of a pipeline is a right that can form the 

subject matter of a grant. However, the grant of the easement in the 1979 agreement says 

nothing about the installation and use of a water pipe across or under the servient tenement. 

The 1979 agreement provides that the owners of the Abel land "shall be able to leave the 

[Pipeline] in its present position". 

[85] Further, the fact that a pipeline is capable of forming the subject matter of a grant is not 

the full extent of the inquiry required by the fourth characteristic. In my view, the fourth 

characteristic also requires the court to consider the express terms of the grant to determine, 

among other things, whether the rights purported to be given by the grant are too wide or 

[page418] vague. I reach this view based primarily on Ellenborough Park (Re), [1956] Ch. 131, 

[1955] 3 All E.R. 667 (Eng. C.A.), in which the English Court of Appeal grappled directly with the 

meaning of the fourth characteristic. 

[86] In Ellenborough Park, the question for the court was whether the owners of certain 

houses surrounding Ellenborough Park had an easement over the park. The park was owned by 

persons other than the homeowners. The court concluded that the right to use the park was an 

easement. 

[87] After referring to the four characteristics of an easement set out above, the court 

remarked that the "exact significance" of the fourth characteristic was "at first sight perhaps, not 

entirely clear" (at p. 164 Ch.). It said that, among other things, the court had to consider the 

actual terms of the grant to determine whether "the rights purported to be given are expressed in 

terms of too wide and vague a character" and whether such rights "would amount to rights of 

joint occupation" or would substantially deprive the servient tenement owner of proprietorship or 

legal possession. 

[88] In effect, the applicants submit that the grant in the 1979 agreement is too wide and 

vague because it neither contains the actual location of the Pipeline nor gives a description of 

the easement. They contend that the grant must include a "local", "registrable" or "metes and 

bounds" description of the easement. They say that the absence of a specified location and 
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description of the Pipeline has led to the current situation in which the respondents contend (at 

least at some points during the proceedings) that the 1979 agreement gives them the right to 

enter onto the Mihaylov land and dig wherever is necessary to repair the Pipeline. 

[89] I agree, in general terms, that the absence of a description of the easement and its 

location is concerning. However, as Ellenborough Park indicates, the court must consider the 

actual terms of the grant to determine whether it is "too wide" or "vague". Having done that, I 

conclude that the grant is neither too wide nor too vague. 

[90] In the 1979 agreement, the grant of the easement is contained in the first operative 

paragraph. That paragraph states that, in consideration of $1, the owners of the servient 

tenement agree with the owners of the dominant tenement that the latter "shall be able to leave 

the said water line in its present position, and to draw water from Sturgeon Lake". 

[91] While the location of the underground Pipeline is not specified or otherwise described in 

the 1979 agreement, on the record, the parties know where it is located. Mr. Mihaylov [page419] 

describes the Pipeline's location as follows: "[t] he waterline is buried and runs roughly six 

inches south of and parallel to the north boundary of the Lands". 

[92] Furthermore, the parties were aware of the 1979 agreement at the time each bought their 

parcels of land because Instrument No. R147470 was registered on title to both parcels. If they 

wished to be certain of the Pipeline's location, they could have taken the steps necessary to 

determine that. 

[93] The absence of a description of the easement is more troublesome. One simple example 

will demonstrate why. On the record, we know nothing about the Pipeline other than its 

approximate location and the fact that it is apparently made of galvanized steel. If the Pipeline 

were six inches in diameter when it was installed, could the owners of the dominant tenement 

replace it with a pipeline that was two feet in diameter? Or with one that was six feet in 

diameter? The uncertainty engendered by the absence of a description of the easement has 

obvious implications for the owners of both the dominant and servient tenements. Indeed, this 

uncertainty is evident by a consideration of para. 4 of the judgment, which provides that the 

respondents can bury a new waterline "within the boundaries of the Water Pipe Easement". 

Because the boundaries of the easement are not specified, known or readily ascertainable, how 

could the parties know whether a new waterline was within the boundaries or not? Put another 

way, if the existing Pipeline is found to be six inches in diameter and the respondents seek to 

install a new pipeline that is two feet in diameter in its place, is the new pipeline within the 

boundaries of the existing Pipeline or not? Without a description of the boundaries of the 

Pipeline, how can that question to be answered? 

[94] This court was not pointed to any case law directly on point. However, counsel for the 

applicants urged the court to turn to Fallowfield v. Bourgault  (2003), 68 O.R. (3d) 417, [2003] 

O.J. No. 5206 (C.A.) for guidance. 

[95] In Fallowfield, Feldman J.A., writing for the majority, stated that the issue before the court 

was whether certain ancillary rights were reasonably necessary to the exercise or enjoyment of 

an easement. At para. 15 of Fallowfield, Feldman J.A. said that it was necessary to first 

"interpret the extent of the easement based on the wording of the grant, the circumstances at 

the time the grant was made, and the potential application of the ancillary rights doctrine". This 

statement suggests that it must be possible to interpret the extent of the easement based on the 
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wording of the grant. Generally, one would have thought [page420] that some type of description 

of the easement would be required to interpret the extent of the easement. 

[96] Fallowfield also assists because it demonstrates that the courts are loath to imply an 

ancillary right that would have the effect of enlarging the dimensions of an easement outside its 

described boundaries (at para. 24). Absent some type of description of the boundaries or 

dimensions of the easement, how could the court know whether it was enlarging the dimensions 

of the easement? 

[97] Despite these concerns, in the present case, because of the wording of the grant in the 

1979 agreement, the absence of a description of the easement is not fatal. Recall that the grant 

is contained in the first operative provision of the 1979 agreement. In that provision, the servient 

tenement owners agree with the dominant tenement owners that the latter "shall be able to 

leave the said water line in its present position, and to draw water from Sturgeon Lake". Nothing 

in the words of grant (or otherwise in the 1979 agreement) gives the respondents the right to 

install a new pipeline or replace the existing one. Accordingly, it does not matter that the 

Pipeline is not described more particularly. The respondents have the right only to have the 

Pipeline left in position on the Mihaylov land, no matter what its dimensions. 

[98] Accordingly, in my view, the applicants have succeeded in part on this issue. I agree that 

the application judge erred in finding that the 1968 agreement was the grant of an easement. 

And, while I agree with the application judge that the 1979 agreement was the grant of an 

easement, I do not agree with his view of the scope of that easement. I will return to a 

consideration of the scope of the grant in the 1979 agreement, below, when discussing the third 

issue raised on this appeal. 

Issue #2: Did the application judge err in finding that although the grant of easement in the 

1979 agreement breached s. 29(2) of the 1970 Act, s. 50(22) of the 1990 Act applied to validate 

the otherwise defective easement? 

[99] It will be recalled that the application judge decided that s. 50(22) of the 1990 Act applied 

to validate the easement based on the parties' agreement on certain propositions. Those 

propositions included that the subdivision control provisions of the 1970 Act applied to both 

properties by 1979; in relation to Instrument No. R147470, there was no registered plan of 

subdivision that provided for an easement and no consent from the local land division 

committee; and, at the relevant time, s. 29(2) of the 1970 Act prohibited any conveyance that did 

not meet these (or other inapplicable) requirements, where the grantor retained [page421] an 

interest in the abutting land, and the grantor did retain such an interest. 

[100] Nothing in these reasons is to be taken as approval of those propositions. No challenge 

was taken to their correctness in this court. 

[101] The sole question raised on this issue is whether the application judge correctly found 

that s. 50(22) of the 1990 Act applied and validated the (allegedly) defective easement. The 

applicants renew the argument that they made below: when 116 acquired title to the Abel land, 

the solicitor for the transferee did not complete the solicitor's statement; therefore, the easement 

was not conveyed to 116 (the purported dominant tenement); and s. 50(22) cannot be read to 

remedy the defect in title to the Abel land. At most, they say, s. 50(22) could cure any potential 

defect in title to the Mihaylov land. 
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[102] I agree with the application judge, for the reasons that he gave, that s. 50(22) of the 

1990 Act applied to validate the easement. 

[103] Accordingly, I would not give effect to this ground of appeal. 

Issue #3 : Did the application judge err in failing to find that (a) the easement permitted only 

the previously installed water Pipeline to be left in its present position; and (b) the respondents 

can make repairs to the Pipeline only with the applicants' agreement? 

[104] Paragraph 4 of the judgment permits the respondents to enter upon the Mihaylov land 

"for the purpose of repairing the existing water line or burying a new water line within the 

boundaries of the Water Pipe Easement". However, on a plain reading of the 1979 agreement, 

the respondents have no right to install or bury a new waterline on the Mihaylov land and they 

can make repairs to the existing Pipeline only with the applicants' prior agreement. 

[105] Therefore, in my view, the answer to the question posed by Issue #3 is yes, he did so 

err. 

 

The standard of review 

[106] The parties did not address the standard of review that this court is to apply to the 

application judge's interpretation of the 1979 agreement. It was that interpretation which led to 

para. 4 of the judgment. Assuming that the standard is the deferential one enunciated in Sattva 

Capital Corp. v. Creston Moly Corp., [2014] 2 S.C.R. 633, [2014] S.C.J. No. 53, 2014 SCC 53, in 

[page422] my view, no deference is owed to the application judge's interpretation because it is 

based on an erroneous legal premise. 

[107] The application judge's determination that the 1979 agreement was the grant of an 

easement consists of a single paragraph (at para. 31 of his reasons). Its brevity is 

understandable, as the application judge finds that it "continu[ed] rights that already existed" as 

a result of the 1968 agreement. However, as I explain above, the application judge erred in law 

in finding that the 1968 agreement was the grant of an easement. Therefore, the 1979 

agreement did not continue the rights of an easement. Rather, for the first time, the 1979 

agreement was the grant of an easement. Because the application judge's interpretation of the 

1979 agreement is based on an erroneous legal premise (that it continued pre-existing 

easement rights), deference is not owed to his interpretation of its terms. 

 

No right to bury a new waterline 

[108] The application judge's interpretation -- which would permit the respondents to bury a 

new waterline on the Mihaylov land -- runs contrary to the express language of the grant. As 

Rothstein J. wrote in Sattva, "[w]hile the surrounding circumstances will be considered in 

interpreting the terms of a contract, they must never be allowed to overwhelm the words of that 

agreement" (at para. 57). 

[109] The grant of the easement in the 1979 agreement is contained in the first operative 

provision. For ease of reference, I set it out again now. 

 

NOW THIS AGREEMENT WITNESSETH that in consideration of the sum of ONE DOLLAR 

($1.00), the parties of the first part hereby covenant and agree with the parties of the second 
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shall be able to leave the said water line in its present position, and to draw water from 

Sturgeon Lake. 

[110] On a plain reading of this provision, the owners of the servient tenement grant the 

owners of the dominant tenement a single right: to leave the Pipeline in place and to draw water 

from the lake. Had the parties intended that the owners of the dominant tenement could replace 

the Pipeline, it would have been a simple matter to have included words to that effect. They did 

not. 

[111] The application judge interpreted the words of grant as if they gave the dominant 

tenement a free-standing right to draw water from the lake by means of a pipeline. With respect, 

that interpretation ignores the initial words of the grant which limits the right to having the 

Pipeline left in place. The limits of the right are determined by reference to the language of the 

express grant creating the right: [page423] Golisky v. Romanuik, [1951] O.J. No. 564, [1951] 2 

D.L.R. 475 (C.A.), at para. 6. The interpretation of a written agreement must be grounded in the 

text and read in light of the entire document (Sattva, at para. 57). 

[112] And, I see nothing in the words of the 1979 agreement that would permit an expansion 

of the express words of grant to include a right on the part of the dominant tenement owners to 

install a new pipeline. In saying this, I am mindful of the repair provision in the 1979 agreement, 

a matter to which I will return shortly. Before doing so, however, I would like to discuss the 

surrounding circumstances at the time the 1979 agreement was executed because, in my view, 

such a consideration deepens our appreciation of the intention of the parties, as expressed in 

the words of grant. 

[113] The surrounding circumstances include the fact that the 1979 agreement was the third 

of three agreements made in respect of the Pipeline, the other two being the 1966 agreement 

and the 1968 agreement. As I have already explained, under the 1966 agreement, Ms. Johnson 

gave a licence to Frederick G. Hill and Mary Hill to lay the Pipeline on her land. From what we 

know of the 1966 agreement, Ms. Johnson received nothing in exchange for granting the Hills 

that licence. It was the act of a kind and generous neighbour. As the right given was a licence, 

Ms. Johnson could have revoked it at will. If that had occurred, not only did the right to lay the 

Pipeline disappear, so too did the right to draw water from the lake by means of it. 

[114] Under the 1968 agreement, Ms. Johnson gave a licence to Mr. Plewes, Mr. Duxbury and 

Mrs. Duxbury which permitted the Pipeline to remain in place on her land. Without that licence, 

Ms. Johnson had the right to remove the Pipeline at will. She received nominal consideration for 

the licence -- $1 on execution of the 1968 agreement and $10 per year for the "currency of" the 

1968 agreement. Again, the 1968 agreement appears to be a neighbourly act of kindness. In the 

circumstances, it is understandable that she gave Mr. Plewes and the Duxburys a very limited 

right -- the right to have the Pipeline left in place on her property. Again, however, as the 1968 

agreement was a licence, Ms. Johnson could have revoked it at will and removed the Pipeline. 

[115] The 1979 agreement is significantly different from the 1968 agreement in that it was the 

grant of an easement and not a mere licence. That said, it is important to note that the words of 

grant in the 1979 agreement are the same as those which were used in the 1968 agreement: 

the servient tenement owners agreed that the dominant tenement owners had the right to leave 

the Pipeline in its "present position" and draw water from [page424] Sturgeon Lake. Just as in 
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the case of the 1968 agreement, the owners of the servient tenement received virtually nothing 

in exchange for the grant -- $1 on execution and the promise of $10 per year thereafter. 

[116] Neither the language of the grant nor the circumstances existing at the time of its 

creation support the scope of the easement as found by the application judge. Rather, both lead 

to the conclusion that the right is confined to that which was expressly given: only the right to 

have the Pipeline left in place. Of course, by virtue of the fact that the 1979 agreement created 

an easement, rather than a licence, this right could no longer be revoked at will. 

 

The repair provision 

[117] The repair provision is contained in the second operative provision in the 1979 

agreement. For ease of reference, the wording of the repair provision is set out again now: 

 

The Parties of the Second Part [owners of the dominant tenement] covenant and agree that 

if they should have to enter on the lands of the Party of the First Part [owners of the servient 

tenement] to make any repairs which the Party of the First Part agrees that they may do, that 

they will repair any damage done to the lands of the Party of the First Part as a result of such 

repairing. 

[118] It is critical to appreciate that the repair provision is a promise flowing from the dominant 

tenement owners to the servient tenement owners and not vice versa. The servient tenement 

owners could have included a right of repair in the grant but they did not. In the repair provision 

in the 1979 agreement, the "right" of repair is a promise given by the dominant tenement owners 

to the servient tenement owners. And what do they promise? That they would not make repairs 

to the Pipeline without the prior agreement of the servient tenement owners. The dominant 

tenement owners could not promise ("covenant and agree") that they would have a right to 

repair the Pipeline because that right was not theirs to give. That right belonged to the servient 

tenement owners because it involved acts upon their land. 

[119] The servient tenement owners chose not to give a right of repair to the dominant 

tenement owners. Instead, they accepted the promise of the dominant tenement owners that the 

latter would not repair the Pipeline without their permission and that they would repair any 

damage to the servient tenement resulting from the repairing. 

[120] A right of repair such as that which the application judge found cannot be implied 

because it runs afoul of the express [page425] terms of the repair provision in the 1979 

agreement. Moreover, the application judge's interpretation of the repair provision is based on 

an incorrect premise -- namely, that the grant of the easement included the right to repair the 

Pipeline. Put another way, his interpretation assumed that the servient tenement owner gave the 

right of repair to the dominant tenement owner. As I have shown, that is not the case. The repair 

provision is a promise flowing from the dominant tenement owner to the servient tenement 

owner. 

 

[121] Accordingly, I would allow this ground of appeal. 

Issue #4 : Does the respondents' failure to have paid the sum of $10 per year for the 

easement, as required by the 1979 agreement, render that agreement null and void? 
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[122] The applicants ask this court to determine whether the 1979 agreement is null and void 

because the owners of the dominant tenement have not made the requisite payments of $10 per 

year. I would decline to decide this issue because it is, in effect, being raised for the first time on 

appeal. 

[123] I begin by noting that this issue was not raised in the pleadings. It is fundamental to the 

litigation process that lawsuits be decided within the boundaries of the pleadings -- the parties 

are entitled to have a resolution of their differences on the basis of the issues joined in the 

pleadings: Rodaro v. Royal Bank of Canada (2002), 59 O.R. (3d) 74, [2002] O.J. No. 1365 

(C.A.), at para. 60. 

[124] I next consider the application judge's reasons on the issue. The full extent of those 

reasons are contained in para. 60, which reads as follows: 

 

The final point concerns the obligation of 116 to pay $10 per year for the easement. 

Apparently neither side was aware of this requirement until it was raised in 2014 by the 

Mihaylovs. In view of the current controversy, no payments have since been made or 

accepted. Now that the controversy is resolved, I direct 116 to pay the annual sum due to the 

Mihaylovs, retroactive to the date when they became the owners of [the Mihaylov land]. 

[125] The brevity of the application judge's reasons on this issue -- coupled with the fact that 

the issue was not joined in the pleadings -- indicates that this issue was not squarely before the 

court below, nor was it fully argued. 

[126] Because the issue was not squarely raised in the pleadings and the relevant legal 

principles for its resolution have not been articulated nor tested through the adversarial process, 

it is, in effect, being raised for the first time on appeal. 

[127] In the circumstances, the court is not in a position to fairly decide this ground of appeal 

and I would decline to do so. [page426] 

 

Disposition  

[128] For these reasons, I would allow the appeal in part and set aside all but para. 5 of the 

judgment. I would declare that 

 

(1) the easement granted in the 1979 agreement and registered against the parties' 

respective properties as Instrument No. R147470 is valid; 

(2) the scope of the easement is limited to leaving the existing Pipeline in its present 

position on the Mihaylov land; 

(3) the respondents may make only those repairs to the Pipeline which the applicants 

agree to, in advance; and 

(4) if the applicants permit the respondents to enter onto the Mihaylov land to make 

repairs to the Pipeline, the respondents shall repair any damage done to the Mihaylov 

land as a result of those repairs. 

[129] I would also make an order restraining and enjoining the respondents from entering onto 

the Mihaylov land for any purpose other than with the applicants' express agreement. 
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[130] The parties agreed that the successful party should receive $4,000 in costs. As the 

applicants have been largely successful on appeal, I would order costs of the appeal in their 

favour in the sum of $3,000, all inclusive. 

[131] If the parties are not able to agree on the matter of costs below, they may make written 

submissions on it, to a maximum of three pages, such submissions to be filed with the court 

within ten days of the date of release of these reasons. 

[132] I wish to conclude these reasons by commending counsel for both parties for the 

courteous and reasonable way in which they discharged their obligations to their clients and to 

the court. As it appears that the Pipeline is in need of repair and the PVC line on the Mihaylov 

land needs to be removed, I hope that counsel can use those same qualities to enable the 

parties to put their differences behind them and find an amicable resolution to both matters. 

 

Appeal allowed in part. 

 

  
 

 
[page427] 

 
 

 

Notes 

 
 

 

1 The Mihaylov land consists of two parcels: one to the west of Long Beach Road and the other to the east of Long 

Beach Road. The latter parcel is bounded on the east by the lake. 

2 In certain places in the documentation, including the judgment, Instrument No. R147470 is inaccurately referred to as 

Instrument No. 14470. 

 
 
End of Document 
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as a whole — Whether contractual interpretation is ques-
tion of law or of mixed fact and law.

S and C entered into an agreement that re quired C  
to pay S a finder’s fee in relation to the acquisition of a  
mo lyb de num mining property by C. The parties agreed 
that under this agreement, S was entitled to a finder’s fee  
of US$1.5 million and was entitled to be paid this fee in  
shares of C. However, they disagreed on which date should  
be used to price the shares and therefore the num ber of 
shares to which S was entitled. S argued that the share 
price was dictated by the date set out in the Market Price  
definition in the agreement and therefore that it should 
receive approximately 11,460,000 shares priced at $0.15.  
C claimed that the agreement’s “maximum amount” pro
viso prevented S from receiving shares val ued at more  
than US$1.5 million on the date the fee was payable, and  
therefore that S should receive ap prox i mately 2,454,000  
shares priced at $0.70. The parties entered into ar bi tra  tion 
pursuant to the B.C. Arbitration Act and the ar bi tra tor  
found in favour of S. C sought leave to appeal the ar bi tra
tor’s decision pursuant to s. 31(2) of the Arbitration Act,  
but leave was denied on the basis that the question on 
ap peal was not a question of law. The Court of Appeal re
versed the decision and granted C’s application for leave  
to appeal, finding that the arbitrator’s failure to address 
the meaning of the agreement’s “max i mum amount” pro
viso raised a question of law. The su perior court judge  
on appeal dismissed C’s appeal, hold ing that the ar bi
tra tor’s interpretation of the agreement was correct. The  
Court of Appeal allowed C’s appeal, find ing that the ar bi
tra tor reached an absurd result. S appeals the de ci sions  
of the Court of Appeal that granted leave and that al lowed  
the appeal.

Held: The appeal should be allowed and the ar bi tra tor’s  
award reinstated.

Appeals from commercial arbitration decisions are  
nar  rowly circumscribed under the Arbitration Act. Under 
s. 31(1), they are limited to questions of law, and leave to 
appeal is required if the parties do not consent to the ap
peal. Section 31(2)(a) sets out the requirements for leave 
at issue in the present case: the court may grant leave if it 
determines that the result is important to the par ties and 

et recours à l’arbitrage — L’arbitre a-t-il donné une  
inter prétation raisonnable de l’entente dans son  
ensemble? — L’interprétation contractuelle constitue -
t-elle une ques tion de droit ou une question mixte de fait 
et de droit?

S et C ont conclu une entente selon laquelle C devait  
payer à S des honoraires d’intermédiation rela ti ve
ment à l’acquisition d’une propriété minière de molyb
dène par C. Les parties reconnaissaient qu’en vertu de  
l’entente, S a droit à des honoraires d’intermédiation de  
1,5 million $US, versés en actions de C. Cependant, elles ne  
s’entendaient pas sur la date qui devrait être rete nue pour  
évaluer le cours de l’action et, par con sé quent, sur le nom bre 
d’actions que S doit recevoir. S pré tendait que la valeur  
de l’action était dictée par la date éta blie dans la défini
tion du cours prévue dans l’entente et, par consé quent,  
qu’elle devait recevoir environ 11  460  000 actions, à  
raison de 0,15 $ l’unité. C prétendait que la stipulation  
relative au « plafond », qui figure dans l’entente, empê
chait S de recevoir des actions d’une valeur supé rieure à 
1,5 million $US à la date du versement des hono raires 
et donc que S devait obtenir environ 2 454 000 actions,  
à raison de 0,70 $ l’unité. Les parties ont soumis le diffé
rend à l’arbitrage conformément à l’Arbitration Act de la  
ColombieBritannique et l’arbitre a statué en faveur de  
S. C a demandé l’autorisation d’interjeter appel de la 
sentence arbitrale en vertu du par. 31(2) de l’Arbitration 
Act. La demande a été rejetée au motif que la question 
soulevée n’était pas une question de droit. La Cour 
d’appel a infirmé la décision et accueilli la demande, pré
sentée par C, en autorisation d’interjeter appel, jugeant 
que l’omission par l’arbitre d’examiner la signification  
de la stipulation de l’entente relative au « plafond » sou
le vait une question de droit. Le juge de la cour supérieure 
saisi de l’appel a rejeté l’appel de C et conclu que l’inter
prétation de l’entente par l’arbitre était correcte. La Cour  
d’appel a accueilli l’appel de C, concluant que l’inter pré
tation de l’arbitre menait à un résultat absurde. S inter jette  
appel des décisions de la Cour d’appel ayant accordé l’auto
ri sation d’appel et ayant accueilli l’appel.

Arrêt : Le pourvoi est accueilli et la sentence arbitrale 
est rétablie.

L’appel d’une sentence arbitrale commerciale est étroi
te ment circonscrit par l’Arbitration Act. Aux termes du  
par. 31(1), il ne peut être interjeté appel que sur une ques
tion de droit, et l’autorisation d’appel est requise lorsque 
les parties ne consentent pas à l’appel. L’alinéa  31(2)
(a) énonce les critères d’autorisation sur lesquels porte 
le présent litige, à savoir que le tribunal peut accorder  
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the determination of the point of law may pre vent a mis
car riage of justice.

In the case at bar, the Court of Appeal erred in finding 
that the construction of the finder’s fee agreement con sti
tuted a question of law. Such an exercise raises a question 
of mixed fact and law, and therefore, the Court of Appeal 
erred in granting leave to appeal.

The historical approach according to which de ter min
ing the legal rights and obligations of the parties under a 
writ ten contract was considered a question of law should  
be abandoned. Contractual interpretation involves is sues  
of mixed fact and law as it is an exercise in which the prin
ci ples of contractual interpretation are applied to the words  
of the written contract, considered in light of the fac tual 
matrix of the contract.

It may be possible to identify an extricable ques tion of 
law from within what was initially char ac ter ized as a ques  
tion of mixed fact and law; however, the close re  la tion ship 
between the selection and application of prin ci ples of 
con trac tual in ter pre ta tion and the con struc tion ul ti mately 
given to the instrument means that the cir cum stances in  
which a question of law can be ex tri cated from the in ter pre
ta tion process will be rare. The goal of con  trac tual in ter pre
ta tion, to ascertain the ob jec tive intentions of the par ties, 
is inherently fact specific. Accordingly, courts should be  
cautious in identifying ex tri ca ble questions of law in dis
putes over contractual in ter pretation. Legal er rors made  
in the course of contractual in ter pretation in clude the 
application of an incorrect principle, the failure to con
sider a required element of a legal test, or the fail ure to con
sider a relevant factor. Concluding that C’s ap pli cation  
for leave to appeal raised no question of law is suf fi cient 
to dispose of this appeal; however, the Court found it salu
tary to continue with its analysis.

In order to rise to the level of a miscarriage of jus tice for  
the purposes of s. 31(2)(a), an alleged legal error must  
pertain to a material issue in the dispute which, if de cided 
differently, would affect the result of the case. Ac cord ing 
to this standard, a determination of a point of law “may 
prevent a miscarriage of justice” only where the ap  peal it
self has some possibility of succeeding. An ap peal with  
no chance of success will not meet the threshold of “may 
prevent a miscarriage of justice” because there would be 
no chance that the outcome of the appeal would cause a 
change in the final result of the case.

l’auto risation s’il estime que, selon le cas, l’issue est 
importante pour les parties et que le règlement de la 
question de droit peut permettre d’éviter une erreur 
judiciaire. 

En l’espèce, la Cour d’appel a assimilé à tort l’inter
pré ta tion de l’entente relative aux honoraires d’inter mé
dia tion à une question de droit. Un tel exercice soulève 
une question mixte de fait et de droit, et la Cour d’appel 
a donc commis une erreur en accueillant la demande 
d’autorisation d’appel.

Il faut rompre avec l’approche historique selon la 
quelle la détermination des droits et obligations juri di
ques des parties à un contrat écrit ressortit à une ques tion 
de droit. L’interprétation contractuelle soulève des ques
tions mixtes de fait et de droit, car il s’agit d’en appliquer 
les principes aux termes figurant dans le contrat écrit, à la 
lumière du fondement factuel de ce dernier. 

Il peut se révéler possible de dégager une pure ques
tion de droit de ce qui paraît au départ constituer une 
ques tion mixte de fait et de droit, mais le rapport étroit 
qui existe entre, d’une part, le choix et l’application des  
principes d’interprétation contractuelle et, d’autre part, 
l’interprétation que recevra l’instrument juridique en  
der ni ère analyse fait en sorte que rares seront les cir cons
tan ces dans lesquelles il sera possible d’isoler une ques
tion de droit au cours de l’exercice d’interprétation. Le but  
de l’interprétation contractuelle — déterminer l’intention 
objec tive des parties — est, de par sa nature même, axé  
sur les faits. Par conséquent, le tribunal doit faire preuve  
de prudence avant d’isoler une question de droit dans un  
litige portant sur l’interprétation contractuelle. L’inter pré
tation contractuelle peut occasionner des erreurs de droit,  
notamment appliquer le mauvais principe ou négliger un  
élément essentiel d’un critère juridique ou un facteur  
per tinent. Conclure que la demande d’autorisation d’appel 
présentée par C ne soulevait aucune question de droit  
suffit à trancher le présent pourvoi; toutefois, la Cour juge  
salutaire de poursuivre l’analyse. 

Pour que l’erreur de droit reprochée soit une erreur 
judi ci aire pour l’application de l’al. 31(2)(a), elle doit se  
rapporter à une question importante en litige qui, si elle 
était tranchée différemment, aurait une incidence sur le 
résultat. Suivant cette norme, le règlement d’un point 
de droit « peut permettre d’éviter une erreur judiciaire » 
seulement lorsqu’il existe une certaine possibilité que 
l’appel soit accueilli. Un appel qui est voué à l’échec ne 
saurait « permettre d’éviter une erreur judiciaire » puis
que les possibilités que l’issue d’un tel appel joue sur le 
résultat final du litige sont nulles. 
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At the leave stage, it is not appropriate to con sider the  
full merits of a case and make a final de ter mi na tion re gar
ding whether an error of law was made. However, some  
preliminary consideration of the question of law by the 
leave court is necessary to determine whether the appeal 
has the potential to succeed and thus to change the result 
in the case. The appropriate threshold for assessing the 
legal question at issue under s. 31(2) is whether it has argu 
able merit, meaning that the issue raised by the ap pli cant 
cannot be dismissed through a preliminary ex am ina tion 
of the question of law.

Assessing whether the issue raised by an application 
for leave to appeal has arguable merit must be done in 
light of the standard of review on which the merits of the  
ap peal will be judged. This requires a preliminary as sess
ment of the standard of review. The leave court’s as sess  ment  
of the standard of review is only preliminary and does not  
bind the court which considers the merits of the ap peal.

The words “may grant leave” in s. 31(2) of the Ar bi tra-
tion Act confer on the court residual discretion to deny 
leave even where the requirements of s. 31(2) are met. Dis
cre tion ary factors to consider in a leave application under 
s. 31(2)(a) include: conduct of the parties, ex is tence of al
terna tive remedies, undue delay and the urgent need for a  
final answer. These considerations could be a sound basis  
for declining leave to appeal an arbitral award even where  
the statutory criteria have been met. How ever, courts 
should exercise such discretion with cau tion.

Appellate review of commercial arbitration awards is 
different from judicial review of a decision of a stat u  tory 
tri bu nal, thus the standard of review framework de vel oped 
for judicial review in Dunsmuir v. New Bruns wick, 2008 
SCC 9, [2008] 1 S.C.R. 190, and the cases that fol lowed it,  
is not entirely applicable to the commercial arbitration 
context. Nevertheless, judicial review of ad min is tra tive  
tribunal decisions and appeals of arbitration awards are  
analogous in some respects. As a result, aspects of the  
Dun smuir framework are helpful in determining the ap pro
priate standard of review to apply in the case of com mer
cial arbitration awards.

Ce n’est pas à l’étape de l’autorisation qu’il convient 
d’examiner exhaustivement le fond du litige et de se 
pronon cer définitivement sur l’absence ou l’existence 
d’une erreur de droit. Cependant, le tribunal saisi de la  
demande d’autorisation doit procéder à un examen pré
li mi naire de la question de droit pour déterminer si 
l’appel a une chance d’être accueilli et, par conséquent, 
de modifier l’issue du litige. Ce qu’il faut démontrer, 
pour l’application du par. 31(2), c’est que la question de 
droit invoquée a un fondement défendable, à savoir que 
l’argument soulevé par le demandeur ne peut être rejeté à 
l’issue d’un examen préliminaire de la question de droit. 

L’examen visant à décider si la question soulevée  
dans la demande d’autorisation d’appel a un fondement 
défen dable doit se faire à la lumière de la norme de 
contrôle applicable à l’analyse du bienfondé de l’appel. 
Il faut donc procéder à un examen préliminaire ayant 
pour objet cette norme. Le tribunal saisi de la demande 
d’autorisation ne procède qu’à un examen préliminaire à 
l’égard de la norme de contrôle, qui ne lie pas celui qui se 
penchera sur le bienfondé de l’appel. 

Les termes « peut accorder l’autorisation » figurant au  
par. 31(2) de l’Arbitration Act confèrent au tribunal un  
pouvoir discrétionnaire résiduel qui lui permet de refuser 
l’autorisation même quand les critères prévus par la dis
po si tion sont respectés. Les facteurs à prendre en con
si dé ra tion dans l’exercice du pouvoir discrétionnaire à 
l’égard d’une demande d’autorisation présentée en vertu 
de l’al. 31(2)(a) comprennent  : la conduite des parties, 
l’existence d’autres recours, un retard indu et le besoin 
urgent d’obtenir un règlement définitif. Ces facteurs 
pourraient justifier le rejet de la demande sollicitant l’auto
risation d’interjeter appel d’une sentence arbitrale même  
dans le cas où il est satisfait aux critères légaux. Cepen
dant, les tribunaux devraient faire preuve de prudence 
dans l’exercice de ce pouvoir discrétionnaire.

L’examen en appel des sentences arbitrales com
merciales diffère du contrôle judiciaire d’une déci sion 
rendue par un tribunal administratif, de sorte que le 
cadre relatif à la norme de contrôle judiciaire établi dans 
l’arrêt Dunsmuir c. Nouveau-Brunswick, 2008 CSC 9, 
[2008] 1 R.C.S. 190, et les arrêts rendus depuis, ne peut 
être tout à fait transposé dans le contexte de l’arbitrage 
commercial. Il demeure que le contrôle judiciaire d’une 
décision rendue par un tribunal administratif et l’appel 
d’une sentence arbitrale se ressemblent dans une certaine 
mesure. Par conséquent, certains éléments du cadre 
établi dans l’arrêt Dunsmuir aident à déterminer le degré 
de déférence qu’il convient d’accorder aux sentences 
arbitrales commerciales.
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In the context of commercial arbitration, where ap
peals are restricted to questions of law, the standard of 
re view will be reasonableness unless the question is one  
that would attract the correctness standard, such as con sti
tu tional questions or questions of law of central im por tance  
to the legal system as a whole and outside the ad ju di
cator’s expertise. The question at issue here does not fall 
into one of those categories and thus the standard of re
view in this case is reasonableness.

In the present case, the arbitrator reasonably con strued 
the contract as a whole in determining that S is entitled 
to be paid its finder’s fee in shares priced at $0.15. The 
ar bi trator’s decision that the shares should be priced ac
cord ing to the Market Price definition gives effect to 
both that definition and the “maximum amount” proviso  
and reconciles them in a manner that cannot be said to be 
un rea son able. The arbitrator’s reasoning meets the rea
son able ness threshold of justifiability, transparency and 
in tel li gi bil ity.

A court considering whether leave should be granted 
is not adjudicating the merits of the case. It decides only  
whether the matter warrants granting leave, not whether  
the appeal will be successful, even where the de ter mi na
tion of whether to grant leave involves a preliminary con
sid eration of the question of law at issue. For this reason, 
comments by a leave court regarding the merits cannot 
bind or limit the powers of the court hearing the actual 
appeal.
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APPENDIX III

Commercial Arbitration Act, R.S.B.C. 1996, 
c. 55 (as it read on January 12, 2007) (now the 
Arbitration Act)

The judgment of the Court was delivered by

[1] Rothstein J. — When is contractual in ter pret
a tion to be treated as a question of mixed fact and 
law and when should it be treated as a question of 
law? How is the balance between reviewability and 
fi nal ity of com mer cial arbitration awards under the 
Com   mer cial Arbitration Act, R.S.B.C. 1996, c. 55 
(now the Arbitration Act, hereinafter the “AA”), to 
be determined? Can findings made by a court grant
ing leave to appeal with respect to the merits of an 
appeal bind the court that ultimately decides the 
appeal? These are three of the issues that arise in 
this appeal.

I. Facts

[2] The issues in this case arise out of the obli ga
tion of Creston Moly Corporation (formerly Geor gia 
Ventures Inc.) to pay a finder’s fee to Sattva Capital 

E. La formation saisie de l’appel  
n’est pas liée par les observations  
formulées par la formation saisie  
de la demande d’autorisation sur le  
bien-fondé de l’appel ...................................120

VI. Conclusion ...................................................125

ANNEXE I

Dispositions pertinentes de l’entente relative aux 
honoraires d’intermédiation conclue entre Sattva et 
Creston

ANNEXE II

Point 3.3 de la politique 5.1 de la Bourse de 
croissance TSX : Emprunts, primes, honoraires 
d’intermédiation et commissions

ANNEXE III

Commercial Arbitration Act, R.S.B.C. 1996, ch. 55 
(dans sa version du 12 janvier 2007) (maintenant 
l’Arbitration Act)

Version française du jugement de la Cour rendu 
par

[1] Le juge Rothstein — Dans quelles cir cons
tan ces l’interprétation con trac tu elle estelle une 
ques  tion mixte de fait et de droit et dans quelles cir
cons tan ces estelle une ques tion de droit? Comment 
établir l’équilibre entre le carac tère ré vi sa ble et l’ir ré
vo ca bi lité des sen ten ces arbi tra les com mer cia les pro
non cées sous le régime de la Com mer cial Ar bi tra tion 
Act, R.S.B.C. 1996, ch. 55 (main tenant l’Arbitration 
Act, ciaprès l’« AA »)? Les con clusions relatives au 
bien  fondé de l’appel tirées par le tribunal qui au to
rise l’appel peuvent elles lier celui qui est ap pelé à 
trancher l’appel? Voilà trois ques tions qui sont sou
levées dans le présent pour voi. 

I. Faits

[2] Les questions soulevées dans le présent pour
voi découlent de l’obligation de Creston Moly Cor
po ration (anciennement Georgia Ventures Inc.) de  
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payer des honoraires d’intermédiation à Sattva Capi
tal Corporation (anciennement Sattva Capital Inc.).  
Les parties reconnaissent que Sattva a droit à des 
honoraires d’intermédiation de 1,5 million $US, qui  
peuvent lui être versés en argent, en actions de Cres
ton, ou en argent et en actions. Elles ne s’entendent 
pas sur la date qui devrait être retenue pour évaluer 
le cours de l’action et, par conséquent, sur le nom
bre d’actions que Sattva recevra.

[3] M. Hai Van Le, un directeur de Sattva, a fait  
part à Creston de la possibilité d’acquérir une pro  
priété minière de molybdène au Mexique. Le  
12 janvier 2007, les parties ont conclu une entente 
(l’« entente »), selon laquelle Creston devait payer  
à Sattva des hono rai res d’intermédiation rela ti ve ment 
à l’acqui si tion de cette propriété. Les dispo si tions 
per ti nen tes de l’entente sont énoncées à l’annexe I. 

[4] Le 30  janvier  2007, Creston a conclu une  
con ven tion d’achat de la propriété, le prix étant fixé  
à 30 millions $US. Le 31  janvier  2007, Creston a  
demandé que la négociation de ses actions à la Bourse 
de croissance TSX (la « Bourse ») soit suspendue 
afin d’empêcher la spéculation le temps d’achever le 
contrôle diligent préalable à l’achat. Le 26 mars 2007, 
Creston a annoncé qu’elle avait l’intention de con
clure l’achat, et la négociation à la bourse a repris le 
lendemain. 

[5] Aux termes de l’entente, Sattva doit recevoir 
des honoraires d’intermédiation correspondant au 
pla  fond autorisé par le point 3.3 de la politique 5.1  
qui se trouve dans le Guide du financement des  
soci étés de la Bourse. Le point 3.3 est incorporé  
par ren voi à l’entente, à l’art. 3.1, et il est reproduit  
à l’annexe II des présents motifs. Dans le cas qui  
nous occupe, le plafond autorisé au point 3.3 de la 
poli ti que 5.1 est de 1,5 million $US. 

[6] Aux termes de l’entente, à moins d’indication 
con traire, les honoraires sont payés sous forme d’ac
ti ons de Creston. Ils ne seraient versés en argent ou en  
argent et en actions que si Sattva avait indiqué avoir 
fait tel choix, ce qu’elle n’a pas fait. Ses honoraires 
devaient donc lui être versés sous forme d’actions 
au plus tard cinq jours ouvrables après la conclusion 
de l’achat de la propriété minière de molybdène.

Corporation (formerly Sattva Capital Inc.). The  
parties agree that Sattva is entitled to a finder’s fee 
of US$1.5 million and is entitled to be paid this fee 
in shares of Creston, cash or a combination thereof. 
They disagree on which date should be used to price  
the Creston shares and therefore the number of 
shares to which Sattva is entitled.

[3] Mr. Hai Van Le, a principal of Sattva, intro
duced Creston to the opportunity to acquire a mo lyb
de num mining property in Mexico. On January 12,  
2007, the parties entered into an agreement (the 
“Agreement”) that required Creston to pay Sattva a  
finder’s fee in relation to the acquisition of this prop
erty. The relevant provisions of the Agreement are  
set out in Appendix I.

[4] On January 30, 2007, Creston entered into an  
agreement to purchase the property for US$30 mil 
lion. On January 31, 2007, at the request of Cres
ton, trading of Creston’s shares on the TSX Venture 
Exchange (“TSXV”) was halted to prevent specu
la tion while Creston completed due diligence in  
relation to the purchase. On March 26, 2007, Cres
ton announced it intended to complete the pur chase 
and trading resumed the following day.

[5] The Agreement provides that Sattva was to be  
paid a finder’s fee equal to the maximum amount 
that could be paid pursuant to s. 3.3 of Policy 5.1 in 
the TSXV Policy Manual. Section 3.3 of Policy 5.1 
is incorporated by reference into the Agreement at  
s. 3.1 and is set out in Appendix II of these reasons. 
The maximum amount pursuant to s. 3.3 of Policy 5.1  
in this case is US$1.5 million.

[6] According to the Agreement, by default, the 
fee would be paid in Creston shares. The fee would 
only be paid in cash or a combination of shares and 
cash if Sattva made such an election. Sattva made no 
such election and was therefore entitled to be paid 
the fee in shares. The finder’s fee was to be paid 
no later than five working days after the closing of 
the transaction purchasing the molybdenum mining 
property.
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[7] The dispute between the parties concerns 
which date should be used to determine the price 
of Creston shares and thus the number of shares to 
which Sattva is entitled. Sattva argues that the share 
price is dictated by the Market Price definition  
at s. 2 of the Agreement, i.e. the price of the shares 
“as calculated on close of business day before  
the issu ance of the press release announcing the 
Ac qui si tion”. The press release announcing the ac
qui si tion was released on March 26, 2007. Prior to  
the halt in trading on January 31, 2007, the last  
closing price of Creston shares was $0.15. On this 
in ter pre ta tion, Sattva would receive approximately 
11,460,000 shares (based on the finder’s fee of 
US$1.5 million).

[8] Creston claims that the Agreement’s “max
imum amount” proviso means that Sattva can
not re ceive cash or shares valued at more than  
US$1.5 mil lion on the date the fee is payable. The 
shares were payable no later than five days after 
May 17, 2007, the closing date of the transaction. At 
that time, the shares were priced at $0.70 per share. 
This valuation is based on the price an investment 
banking firm valued Creston at as part of under
writing a private placement of shares on April 17, 
2007. On this interpretation, Sattva would receive 
approximately 2,454,000 shares, some 9 million 
fewer shares than if the shares were priced at $0.15 
per share.

[9] The parties entered into arbitration pursuant 
to the AA. The arbitrator found in favour of Sattva. 
Creston sought leave to appeal the arbitrator’s de
cision pursuant to s. 31(2) of the AA. Leave was de
nied by the British Columbia Supreme Court (2009 
BCSC 1079 (CanLII) (“SC Leave Court”)). Creston 
successfully appealed this decision and was granted 
leave to appeal the arbitrator’s decision by the Brit
ish Columbia Court of Appeal (2010 BCCA 239, 7 
B.C.L.R. (5th) 227 (“CA Leave Court”)).

[10]  The British Columbia Supreme Court judge 
who heard the merits of the appeal (2011 BCSC 

[7] Le différend qui oppose les parties porte sur 
la date à retenir pour fixer le cours de l’action de 
Cres ton et, par conséquent, le nombre d’actions 
auquel Sattva a droit. Cette dernière prétend que 
la valeur de l’action est dictée par la définition du 
« cours », à l’art. 2 de l’entente, c.àd. la valeur de  
l’action [TRADUCTION] «  le dernier jour ouvrable  
avant la publication du communiqué de presse annon
çant l’acquisition ». Le communiqué de presse a été 
publié le 26 mars 2007. Avant la suspension de la  
négo ci a tion des actions le 31 janvier 2007, le der
nier cours de clôture de l’action de Creston s’éta
blis sait à 0,15 $. Suivant cette interprétation, Sattva 
recevrait environ 11 460 000 actions (selon le calcul 
effectué en fonction des honoraires d’intermédiation 
de 1,5 million $US). 

[8] Creston prétend que la stipulation relative au 
« plafond », qui figure dans l’entente, a pour effet de 
limiter à 1,5 million $US la somme d’argent ou la  
valeur des actions que peut recevoir Sattva à la date  
de versement des honoraires. Les actions devaient  
être cédées au plus tard cinq jours après le 17 mai  
2007, date de conclusion de l’achat. À ce momentlà, 
l’action de Creston valait 0,70 $, selon les calculs 
effectués par une société bancaire d’investissement 
en vue d’un placement privé par voie de prise ferme 
le 17 avril 2007. Suivant cette interprétation, Sattva  
recevrait environ 2 454 000 actions, soit environ 9 mil
lions d’actions de moins que si chacune valait 0,15 $. 

[9] Les parties ont soumis le différend à l’arbi
trage conformément à l’AA. L’arbitre a statué en 
faveur de Sattva. Creston a demandé l’autorisation 
d’interjeter appel de la sentence arbitrale en vertu 
du par.  31(2) de l’AA. La Cour suprême de la 
ColombieBritannique a refusé l’autorisation (2009 
BCSC 1079 (CanLII) (« formation de la CS saisie 
de la demande d’autorisation »)). Creston a appelé 
de cette décision et obtenu l’autorisation de la Cour 
d’appel de la ColombieBritannique d’interjeter 
appel de la sentence arbitrale (2010 BCCA 239, 7 
B.C.L.R. (5th) 227 (« formation de la CA saisie de 
la demande d’autorisation »)). 

[10]  Le juge de la Cour suprême de la Colombie 
Britannique chargé de statuer sur le bienfondé de  
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597, 84 B.L.R. (4th) 102 (“SC Appeal Court”)) up
held the arbitrator’s award. Creston appealed that  
decision to the British Columbia Court of Appeal 
(2012 BCCA 329, 36 B.C.L.R. (5th) 71 (“CA Ap
peal Court”)). That court overturned the SC Appeal 
Court and found in favour of Creston. Sattva ap peals  
the decisions of the CA Leave Court and CA Appeal 
Court to this Court.

II. Arbitral Award

[11]  The arbitrator, Leon Getz, Q.C., found in 
favour of Sattva, holding that it was entitled to re
ceive its US$1.5 million finder’s fee in shares priced 
at $0.15 per share.

[12]  The arbitrator based his decision on the Mar
ket Price definition in the Agreement:

 What, then, was the “Market Price” within the mean
ing of the Agreement? The relevant press release is that 
issued on March 26 . . . . Although there was no clos
ing price on March 25 (the shares being on that date 
halted), the “last closing price” within the meaning of  
the definition was the $0.15 at which the [Creston] shares  
closed on January 30, the day before trading was halted 
“pending news” . . . . This conclusion requires no stretch
ing of the words of the contractual definition; on the con
trary, it falls literally within those words. [para. 22]

[13]  Both the Agreement and the finder’s fee had  
to be approved by the TSXV. Creston was re spon
sible for securing this approval. The arbitrator 
found that it was either an implied or an express 
term of the Agreement that Creston would use its 
best efforts to secure the TSXV’s approval and that 
Creston did not apply its best efforts to this end.

[14]  As previously noted, by default, the finder’s 
fee would be paid in shares unless Sattva made  
an election otherwise. The arbitrator found that 

l’appel (2011 BCSC 597, 84 B.L.R. (4th) 102 (« for
mation de la CS saisie de l’appel »)) a confirmé la  
sentence arbitrale. Creston a interjeté appel de cette  
décision devant la Cour d’appel de la Colombie 
Britannique (2012 BCCA 329, 36 B.C.L.R. (5th)  
71 («  formation de la CA saisie de l’appel  »)), 
laquelle a infirmé la décision de la formation de la  
CS saisie de l’appel et a donné gain de cause à Cres
ton. Sattva interjette appel des décisions des deux 
formations de la CA, soit celle saisie de la demande 
d’autorisation et celle saisie de l’appel, devant la 
Cour.

II. Sentence arbitrale

[11]  L’arbitre, Leon Getz, c.r., a donné gain 
de cause à Sattva, concluant qu’elle était en droit 
de recevoir des honoraires d’intermédiation de 
1,5  million  $US en actions, à raison de 0,15  $ 
l’action. 

[12]  L’arbitre a fondé sa décision sur la définition 
du « cours » figurant dans l’entente :

 [TRADUCTION] Qu’était donc le « cours » au sens de 
l’entente? Le communiqué de presse pertinent est celui 
qui a été publié le 26 mars [. . .] Il n’y avait pas de cours 
de clôture le 25 mars (la négociation des actions était 
suspendue à cette date). Par conséquent, le « dernier cours 
de clôture », au sens où cette expression est employée 
dans la définition, était de 0,15 $, soit le cours de clôture 
des actions de [Creston] le 30 janvier, le jour précédant 
la suspension des opérations «  jusqu’à nouvel ordre » 
[. . .] Cette conclusion ne nécessite aucune extension de 
sens des mots employés dans la définition qui figure au 
contrat. Au contraire, elle concorde littéralement avec la 
définition. [par. 22]

[13]  L’entente et les honoraires d’intermédiation 
devaient être approuvés par la Bourse. Creston 
était chargée d’obtenir cette approbation. L’arbitre 
a conclu qu’il était implicitement ou expressément 
prévu dans l’entente que Creston ferait de son mieux 
pour obtenir l’approbation de la Bourse. Selon lui, 
Creston n’avait pas fait de son mieux pour y arriver. 

[14]  Comme nous l’avons expliqué, les hono rai
res d’intermédiation se payaient en actions à moins  
d’avis contraire de la part de Sattva. L’arbitre a  
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Sattva never made such an election. Despite this, 
Cres ton represented to the TSXV that the finder’s 
fee was to be paid in cash. The TSXV conditionally 
approved a finder’s fee of US$1.5 million to be paid  
in cash. Sattva first learned that the fee had been 
approved as a cash payment in early June 2007. 
When Sattva raised this matter with Creston, Creston  
responded by saying that Sattva had the choice of 
taking the finder’s fee in cash or in shares priced at 
$0.70.

[15]  Sattva maintained that it was entitled to have  
the finder’s fee paid in shares priced at $0.15. 
Creston asked its lawyer to contact the TSXV to 
clarify the minimum share price it would approve  
for payment of the finder’s fee. The TSXV con
firmed on June 7, 2007 over the phone and August 9,  
2007 via email that the minimum share price that  
could be used to pay the finder’s fee was $0.70 per  
share. The arbitrator found that Creston “con sistently  
misrepresented or at the very least failed to disclose 
fully the nature of the obligation it had undertaken 
to Sattva” (para. 56(k)) and “that in the absence of 
an election otherwise, Sattva is entitled under that 
Agreement to have that fee paid in shares at $0.15” 
(para. 56(g)). The arbitrator found that the first time 
Sattva’s position was squarely put before the TSXV 
was in a letter from Sattva’s solicitor on October 9, 
2007.

[16]  The arbitrator found that had Creston used 
its best efforts, the TSXV could have approved the 
payment of the finder’s fee in shares priced at $0.15 
and such a decision would have been consistent 
with its policies. He determined that there was “a  
substantial probability that [TSXV] approval would 
have been given” (para. 81). He assessed that prob
ability at 85 percent.

[17]  The arbitrator found that Sattva could have  
sold its Creston shares after a fourmonth hold ing  
per iod at between $0.40 and $0.44 per share, net ting 
pro ceeds of between $4,583,914 and $5,156,934.  

conclu que Sattva n’avait pas manifesté de choix.  
Malgré cela, Creston a déclaré à la Bourse que  
les honoraires d’intermédiation seraient versés  
en argent. La Bourse a donc approuvé con di tion
nelle ment le versement d’une somme de 1,5 million  
$US en argent. Sattva a appris qu’un versement 
en argent de ses honoraires avait été approuvé au 
début du mois de juin 2007. Quand Sattva a abordé 
ce point avec Creston, cette dernière a répondu que 
Sattva avait le choix de percevoir ses honoraires en 
argent ou en actions, à raison de 0,70 $ l’action. 

[15]  Sattva a soutenu qu’elle avait droit au ver
sement des honoraires d’intermédiation en actions,  
à raison de 0,15 $ l’action. Creston a demandé à  
ses avocats de communiquer avec la Bourse afin  
qu’elle indique la valeur minimale de l’action  
qu’elle approu verait pour le versement des hono
raires d’inter mé di ation. La Bourse a confirmé, par 
télé phone le 7 juin 2007 et par courriel le 9 août de  
la même année, qu’un cours minimal de 0,70  $  
l’action s’appliquait aux fins du calcul des hono
rai res d’inter médiation. Selon l’arbitre, Creston  
[TRADUCTION] «  a constamment fait des décla ra
tions inexactes quant à l’obligation qu’elle avait 
contractée envers Sattva ou, à tout le moins, omis 
d’en divulguer com plè te ment la nature » (par. 56(k)) 
et qu’« à moins que Sattva n’en décide autrement, 
elle a le droit aux ter mes de l’entente de percevoir 
ces honoraires sous forme d’actions, à raison de 
0,15  $ l’action  » (par.  56(g)). Selon l’arbitre, la 
position de Sattva a été véritablement présentée 
à la Bourse pour la pre mi ère fois dans la lettre de 
l’avocat de celleci datée du 9 octobre 2007. 

[16]  L’arbitre était d’avis que si Creston avait fait  
de son mieux, la Bourse aurait pu approuver le ver
se ment des honoraires d’intermédiation sous forme 
d’actions, à 0,15 $ l’action, et qu’une telle décision 
aurait été conforme à ses politiques. Il a affirmé que 
[TRADUCTION] « [la Bourse] aurait fort probablement 
donné son approbation » (par. 81) et il a évalué cette 
probabilité à 85 p. 100. 

[17]  Selon l’arbitre, Sattva aurait pu vendre ses 
actions de Creston après quatre  mois à un prix 
variant entre 0,40  et 0,44 $ l’unité, ce qui aurait 
repré  senté un produit net situé dans une fourchette de  
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The arbitrator took the average of those two amounts,  
which came to $4,870,424, and then as sessed dam
ages at 85 percent of that number, which came to 
$4,139,860, and rounded it to $4,140,000 plus costs.

[18]  After this award was made, Creston made a 
cash payment of US$1.5 million (or the equivalent 
in Canadian dollars) to Sattva. The balance of the 
damages awarded by the arbitrator was placed in 
the trust account of Sattva’s solicitors.

III. Judicial History

A. British Columbia Supreme Court — Leave to  
Ap peal Decision, 2009 BCSC 1079

[19]  The SC Leave Court denied leave to appeal  
be cause it found the question on appeal was not a 
ques tion of law as required under s. 31 of the AA. In  
the judge’s view, the issue was one of mixed fact 
and law because the arbitrator relied on the “factual 
ma trix” in coming to his conclusion. Specifically, 
de ter min ing how the finder’s fee was to be paid in
volved examining “the TSX’s policies concerning 
the maximum amount of the finder’s fee payable, 
as well as the discretionary powers granted to the 
Exchange in determining that amount” (para. 35).

[20]  The judge found that even had he found a  
question of law was at issue he would have exer
cised his discretion against granting leave because 
of Creston’s conduct in misrepresenting the status 
of the finder’s fee to the TSXV and Sattva, and “on 
the principle that one of the objectives of the [AA] is 
to foster and preserve the integrity of the arbitration 
system” (para. 41).

4 583 914 $ à 5 156 934 $. Établissant la moyenne 
de ces deux sommes d’argent à 4 870 424 $, l’arbitre 
a ensuite évalué les dommagesintérêts à 85 p. 100 
de ce nombre, soit 4 139 860 $, qu’il a ensuite arron
dis à la hausse, pour obtenir 4 140 000 $, plus les 
dépens. 

[18]  Après le prononcé de cette sentence arbi trale,  
Creston a versé 1,5 million $US (ou l’équivalent en  
dol lars canadiens) à Sattva. Le solde des dommages 
intérêts accordés par l’arbitre a été placé dans le 
compte en fiducie des avocats de Sattva. 

III. Historique judiciaire

A. Cour suprême de la Colombie-Britannique — 
déci sion sur la demande d’autorisation d’appel, 
2009 BCSC 1079

[19]  La Cour suprême de la ColombieBritannique 
a rejeté la demande d’autorisation d’appel parce 
qu’elle était d’avis que la question soulevée n’était 
pas une question de droit, un critère prévu à l’art. 31  
de l’AA. Selon le juge, il s’agissait d’une ques
tion mixte de fait et de droit puisque l’arbitre avait  
appuyé sa conclusion sur le [TRADUCTION] « fon de
ment factuel ». Plus précisément, pour déterminer 
sous quelle forme les honoraires d’intermédiation 
devaient être versés, il fallait examiner « les poli
tiques de la TSX se rapportant au plafond appli
cable aux honoraires d’intermédiation, ainsi que les  
pou voirs discrétionnaires dont dispose la Bourse pour  
déterminer le montant des honoraires » (par. 35). 

[20]  Le juge a conclu que, même s’il avait été d’avis  
que le litige soulevait une question de droit, il aurait 
exercé son pouvoir discrétionnaire pour refuser 
l’autorisation d’appel en raison des déclarations 
inexactes faites par Creston à propos des honoraires 
d’intermédiation à la Bourse et à Sattva, et par 
égard pour le [TRADUCTION] « principe selon lequel 
l’[AA] a notamment pour objectif de favoriser et 
de préserver l’intégrité du système d’arbitrage  » 
(par. 41). 
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B. British Columbia Court of Appeal — Leave to 
Appeal Decision, 2010 BCCA 239

[21]  The CA Leave Court reversed the SC Leave  
Court and granted Creston’s application for leave 
to appeal the arbitral award. It found the SC Leave  
Court “err[ed] in failing to find that the arbitrator’s 
failure to address the meaning of s. 3.1 of the Agree
ment (and in particular the ‘maximum amount’ 
provision) raised a question of law” (para. 23). The  
CA Leave Court decided that the construction of  
s. 3.1 of the Agreement, and in particular the “max
imum amount” proviso, was a question of law be
cause it did not involve reference to the facts of what  
the TSXV was told or what it decided.

[22]  The CA Leave Court acknowledged that 
Cres ton was “less than forthcoming in its dealings 
with Mr. Le and the [TSXV]” but said that “these 
facts are not directly relevant to the question of law it  
advances on the appeal” (para. 27). With respect to 
the SC leave judge’s reference to the preservation of 
the integrity of the arbitration system, the CA Leave 
Court said that the parties would have known when 
they chose to enter arbitration under the AA that an 
appeal on a question of law was possible. Addi tion
ally, while the finality of arbitration is an im port ant  
factor in exercising discretion, when “a ques tion of  
law arises on a matter of importance and a mis car
riage of justice might be perpetrated if an appeal 
were not available, the integrity of the pro cess re
quires, at least in the circumstances of this case, that 
the right of appeal granted by the legis lation also be 
respected” (para. 29).

C. British Columbia Supreme Court — Appeal De-
ci sion, 2011 BCSC 597

[23]  Armstrong J. reviewed the arbitrator’s de
ci sion on a correctness standard. He dismissed the 

B. Cour d’appel de la Colombie-Britannique —  
décision sur la demande d’autorisation d’appel, 
2010 BCCA 239

[21]  La Cour d’appel a infirmé la décision de la 
Cour suprême et a accueilli la demande, présentée 
par Creston, en autorisation d’interjeter appel de 
la sentence arbitrale. Selon elle, la Cour suprême 
avait [TRADUCTION] «  commis une erreur en ne 
reconnaissant pas que l’omission par l’arbitre d’exa
miner la signification de l’art. 3.1 de l’entente (et 
plus particulièrement de la stipulation relative au  
“pla  fond”) soulevait une question de droit » (par. 23). 
La Cour d’appel a conclu que l’interprétation de 
l’art. 3.1 de l’entente, et plus particulièrement de la 
stipulation relative au « plafond », constituait une 
question de droit parce qu’elle ne reposait pas sur 
les faits de l’affaire, à savoir les renseignements 
communiqués à la Bourse et la décision de cette 
dernière. 

[22]  La Cour d’appel a reconnu que Creston s’était  
montrée [TRADUCTION] « moins que franche dans ses 
démarches auprès de M. Le et de [la Bourse] », mais 
a déclaré que « ces faits n’intéressent pas direc te
ment la question de droit qu’elle soulève en appel »  
(par. 27). Au sujet de la remarque sur la préserva
tion de l’intégrité du système d’arbitrage formulée 
par la formation de la CS saisie de la demande 
d’au torisation d’appel, la formation de la CA saisie 
de la demande d’autorisation a dit que les parties, 
quand elles ont choisi de soumettre leur différend 
à l’arbitrage en vertu de l’AA, savaient que l’appel 
d’une question de droit était possible. De plus, bien 
que l’irrévocabilité de la sentence arbitrale constitue 
un facteur important dans l’exercice du pouvoir 
discrétionnaire, lorsqu’«  une question de droit 
impor tante est soulevée et qu’il y a risque d’erreur 
judiciaire en cas d’impossibilité d’interjeter appel, 
l’intégrité du processus exige, du moins dans les 
circonstances de l’espèce, que le droit d’appel 
conféré par la loi soit respecté » (par. 29).

C. Cour suprême de la Colombie-Britannique — 
décision sur l’appel, 2011 BCSC 597

[23]  Le juge Armstrong a contrôlé la sentence 
arbi trale selon la norme de la décision correcte. Il 
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ap peal, holding the arbitrator’s interpretation of the 
Agree ment was correct.

[24]  Armstrong J. found that the plain and or din
ary meaning of the Agreement required that the  
US$1.5 million fee be paid in shares priced at $0.15. 
He did not find the meaning to be absurd sim ply 
because the price of the shares at the date the fee 
became payable had increased in relation to the price 
de ter mined according to the Market Price definition. 
He was of the view that changes in the price of shares 
over time are inevitable, and that the parties, as  
so phis ticated business persons, would have rea son
ably understood a fluctuation in share price to be  
a reality when providing for a fee payable in shares.  
According to Armstrong J., it is indeed because of 
market fluctuations that it is necessary to choose a  
specific date to price the shares in advance of 
pay ment. He found that this was done by defining 
“Mar  ket Price” in the Agreement, and that the fee  
remained US$1.5 million in $0.15 shares as de ter
mined by the Market Price definition regardless of  
the price of the shares at the date that the fee was pay
able.

[25]  According to Armstrong J., that the price of the  
shares may be more than the Market Price defi n ition 
price when they became payable was fore see able 
as a “natural consequence of the fee agree ment”  
(para. 62). He was of the view that the risk was 
borne by Sattva, since the price of the shares could 
in crease, but it could also decrease such that Sattva 
would have received shares valued at less than the 
agreed upon fee of US$1.5 million.

[26]  Armstrong J. held that the arbitrator’s in ter
pret ation which gave effect to both the Market Price 
definition and the “maximum amount” proviso 
should be preferred to Creston’s interpretation of  
the agreement which ignored the Market Price def
in ition.

[27]  In response to Creston’s argument that the 
arbi tra tor did not consider s. 3.1 of the Agreement 

a rejeté l’appel et conclu que l’interprétation de 
l’entente proposée par l’arbitre était correcte. 

[24]  Le juge Armstrong estimait que, selon le sens  
ordinaire de l’entente, les honoraires de 1,5 mil
lion $US devaient être versés en actions, à raison de  
0,15 $ l’unité. Il n’estimait pas une telle inter pré ta
tion absurde du simple fait que le cours de l’action  
à la date du versement des honoraires était supé rieur 
à celui déterminé suivant la définition du cours.  
Selon lui, avec le temps, la fluctuation des cours est  
inévitable, et dès lors qu’elles ont prévu la pos si
bi lité du versement des honoraires en actions, les  
parties, des entreprises averties, devaient raison na
ble ment s’attendre à la fluctuation du marché. De 
l’avis du juge Armstrong, c’est d’ailleurs à cause de 
cette fluctuation qu’il faut indiquer une date précise 
qui servira à déterminer la valeur de l’action avant le 
versement. Il est arrivé à la conclusion que pour ce 
faire, le « cours » était défini dans l’entente et que le 
montant des honoraires demeurait 1,5 million $US, 
à payer sous forme d’actions à raison de 0,15  $ 
l’unité, cette valeur étant établie suivant la définition 
du cours, sans égard à la valeur de l’action à la date 
du versement des honoraires. 

[25]  Selon le juge Armstrong, il était prévisible 
que le cours de l’action à la date du versement soit 
supérieur à celui établi conformément à la définition 
du cours et il s’agissait là d’une [TRADUCTION] 
«  con sé quence naturelle de l’entente relative aux 
honoraires d’intermédiation » (par. 62). Il était d’avis  
que le risque était assumé par Sattva, puisque le prix 
de l’action pouvait certes augmenter, mais il pouvait 
aussi diminuer, de sorte que Sattva aurait alors reçu 
un portefeuille d’actions d’une valeur inférieure au 
montant des honoraires (1,5 million $US) qui avait 
été convenu. 

[26]  Le juge Armstrong était d’avis que l’inter pré
ta tion de l’arbitre, laquelle donnait effet à la défi ni tion 
du cours et à la stipulation relative au « pla fond »,  
était préférable à celle de Creston, qui faisait fi de la 
définition du cours. 

[27]  En réponse à l’argument de Creston selon 
lequel l’arbitre n’avait pas examiné l’art.  3.1 de 
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which contains the “maximum amount” proviso, 
Armstrong J. noted that the arbitrator explicitly ad
dressed the “maximum amount” proviso at para. 23 
of his decision.

D. British Columbia Court of Appeal — Appeal De-
cision, 2012 BCCA 329

[28]  The CA Appeal Court allowed Creston’s ap
peal, ordering that the payment of US$1.5 million 
that had been made by Creston to Sattva on account 
of the arbitrator’s award constituted payment in 
full of the finder’s fee. The court reviewed the arbi
trator’s decision on a standard of correctness.

[29]  The CA Appeal Court found that both it and  
the SC Appeal Court were bound by the findings made 
by the CA Leave Court. There were two find ings  
that were binding: (1) it would be anomalous if the 
Agreement allowed Sattva to receive US$1.5 mil
lion if it received its fee in cash, but shares valued 
at approximately $8 million if Sattva took its fee in 
shares; and (2) the arbitrator ignored this anomaly 
and did not address s. 3.1 of the Agreement.

[30]  The Court of Appeal found that it was an 
ab surd result to find that Sattva is entitled to an  
$8 mil lion finder’s fee in light of the fact that the 
“max  imum amount” proviso in the Agreement lim
its the finder’s fee to US$1.5 million. The court  
was of the view that the proviso limiting the fee to 
US$1.5 million “when paid” should be given par a
mount effect (para. 47). In its opinion, giving effect 
to the Market Price definition could not have been 
the intention of the parties, nor could it have been in 
accordance with good business sense.

IV. Issues

[31]  The following issues arise in this appeal:

l’entente, qui contient la stipulation relative au « pla
fond », le juge Armstrong a souligné que l’arbi tre 
avait fait expressément référence à cette sti pu la tion  
au par. 23 de la sentence arbitrale. 

D. Cour d’appel de la Colombie-Britannique — 
déci sion sur l’appel, 2012 BCCA 329

[28]  La Cour d’appel a accueilli l’appel de Creston 
et a statué que la somme de 1,5 million $US versée 
par Creston en faveur de Sattva en exécution de la 
sentence arbitrale constituait le paiement intégral des  
honoraires d’intermédiation. La cour a contrôlé la 
sentence arbitrale suivant la norme de la décision cor
recte. 

[29]  La formation de la CA saisie de l’appel s’esti
mait liée, de même que la Cour suprême, par deux  
conclusions tirées par la formation de la CA saisie 
de la demande d’autorisation, à savoir : 1º il serait 
incongru que l’entente permette à Sattva, si elle opte  
pour le versement de ses honoraires en argent, de 
tou cher 1,5 million $US alors que, si elle opte pour 
le versement sous forme d’actions, elle recevra un  
portefeuille valant environ 8 millions $ et 2º l’arbitre 
n’a pas tenu compte de cette anomalie et a fait fi de 
l’art. 3.1 de l’entente. 

[30]  Selon la Cour d’appel, conclure que Sattva 
avait droit à des honoraires d’intermédiation de 
8  mil lions  $ menait à un résultat absurde, étant 
donné la stipulation de l’entente relative au « pla
fond », qui limite le montant de tels honoraires à 
1,5 million $US. La cour était d’avis qu’il faudrait 
donner l’effet prépondérant à cette stipulation qui 
limite à 1,5 million $US les honoraires [TRADUCTION]  
« à la date de leur versement » (par. 47). Elle était 
d’avis que donner effet à la définition du cours 
ne saurait avoir été l’intention des parties, et ce 
n’était pas non plus une décision sensée sur le plan 
commercial. 

IV. Questions en litige

[31]  Les questions suivantes sont soulevées dans 
le présent pourvoi : 
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(a) Is the issue of whether the CA Leave Court 
erred in granting leave under s. 31(2) of the AA  
properly before this Court?

(b) Did the CA Leave Court err in granting leave 
under s. 31(2) of the AA?

(c) If leave was properly granted, what is the ap pro
priate standard of review to be applied to com
mer cial arbitral decisions made under the AA?

(d) Did the arbitrator reasonably construe the Agree
ment as a whole?

(e) Did the CA Appeal Court err in holding that it 
was bound by comments regarding the merits 
of the appeal made by the CA Leave Court?

V. Analysis

A. The Leave Issue Is Properly Before This Court

[32]  Sattva argues, in part, that the CA Leave 
Court erred in granting leave to appeal from the 
arbi tra tor’s decision. In Sattva’s view, the CA Leave 
Court did not identify a question of law, a re quire
ment to obtain leave pursuant to s. 31(2) of the AA. 
Creston argues that this issue is not properly before 
this Court. Creston makes two arguments in support 
of this point.

[33]  First, Creston argues that this issue was not 
ad vanced in Sattva’s application for leave to appeal 
to this Court. This argument must fail. Unless this 
Court places restrictions in the order granting leave, 
the order granting leave is “at large”. Accordingly, 
appellants may raise issues on appeal that were not 
set out in the leave application. However, the Court 
may exercise its discretion to refuse to deal with 
issues that were not addressed in the courts below, 
if there is prejudice to the respondent, or if for any 
other reason the Court considers it appropriate not 
to deal with a question.

a)  La Cour atelle été saisie à bon droit de la 
question de savoir si la Cour d’appel a commis 
une erreur en autorisant l’appel en vertu du  
par. 31(2) de l’AA?

b)  La Cour d’appel atelle commis une erreur en 
autorisant l’appel en vertu du par. 31(2) de l’AA?

c)  Si l’autorisation a été accordée à bon droit,  
quelle norme de contrôle convientil d’appli
quer aux sentences arbitrales commerciales ren
dues sous le régime de l’AA?

d)  L’arbitre atil donné une interprétation rai son
nable de l’entente dans son ensemble?

e)  La Cour d’appel atelle commis une erreur en  
s’estimant liée par les remarques formulées 
par la formation de la CA saisie de la demande 
d’autorisation au sujet du bienfondé de l’appel?

V. Analyse

A. Notre Cour est saisie à bon droit de la question 
de l’autorisation 

[32]  Sattva prétend notamment que la Cour  
d’appel a commis une erreur en accordant l’auto
risation d’interjeter appel de la sentence arbitrale. 
Selon elle, la Cour d’appel n’a cerné aucune ques
tion de droit, alors que l’autorisation est subor
donnée à l’existence d’une telle question, aux termes  
du par. 31(2) de l’AA. Creston soutient que la Cour 
n’est pas saisie à bon droit de cette question et 
avance deux arguments à l’appui de sa position.

[33]  Premièrement, Creston fait valoir que cette 
ques tion n’était pas soulevée dans la demande d’auto
ri sation d’appel que Sattva a présentée à la Cour. 
Cet argument ne saurait tenir. À moins que la Cour  
n’impose des restrictions dans l’ordon nance accor
dant l’autorisation, cette ordonnance est de « por tée 
générale ». Par conséquent, l’appelant peut sou  lever 
en appel une question qui n’était pas énon cée dans 
la demande d’autorisation. La Cour peut toutefois  
exercer son pouvoir discrétionnaire et refu ser de  
trancher une question qui n’a pas été abor dée par  
les tribunaux d’instance inférieure, s’il en résulte  
un préjudice pour l’intimé, ou si, pour toute autre 
raison, elle juge opportun de ne pas la trancher. 

20
14

 S
C

C
 5

3 
(C

an
LI

I)

043



652 [2014] 2 S.C.R.SATTVA CAPITAL  v.  CRESTON MOLY    Rothstein J.

[34]  Here, this Court’s order granting leave to 
appeal from both the CA Leave Court decision and  
the CA Appeal Court decision contained no re stric
tions (2013 CanLII 11315). The issue — whether 
the proposed appeal was on a question of law — 
was expressly argued before, and was dealt with in 
the judgments of, the SC Leave Court and the CA 
Leave Court. There is no reason Sattva should be 
precluded from raising this issue on appeal despite 
the fact it was not mentioned in its application for 
leave to appeal to this Court.

[35]  Second, Creston argues that the issue of 
whether the CA Leave Court identified a question of 
law is not properly before this Court because Sattva  
did not contest this decision before all of the lower 
courts. Specifically, Creston states that Sattva did 
not argue that the question on appeal was one of 
mixed fact and law before the SC Appeal Court and 
that it conceded the issue on appeal was a question 
of law before the CA Appeal Court. This argument 
must also fail. At the SC Appeal Court, it was not 
open to Sattva to reargue the question of whether 
leave should have been granted. The SC Appeal 
Court was bound by the CA Leave Court’s finding 
that leave should have been granted, including the  
determination that a question of law had been iden
ti fied. Accordingly, Sattva could hardly be expected 
to reargue before the SC Appeal Court a question 
that had been determined by the CA Leave Court. 
There is nothing in the AA to indicate that Sattva 
could have appealed the leave decision made by a 
panel of the Court of Appeal to another panel of 
the same court. The fact that Sattva did not reargue 
the issue before the SC Appeal Court or CA Appeal 
Court does not prevent it from raising the issue 
before this Court, particularly since Sattva was also 
granted leave to appeal the CA Leave Court de ci
sion by this Court.

[34]  En l’espèce, l’ordonnance accordant l’auto
ri sa tion d’interjeter appel des deux décisions de la 
Cour d’appel, sur la demande d’autorisation d’appel 
et sur l’appel, ne comportait aucune restriction 
(2013 CanLII 11315). La question — à savoir si 
l’appel proposé soulevait une question de droit — 
a été expressément débattue devant les formations 
de la CS et de la CA saisies de la demande d’auto
risation, qui l’ont tranchée. Rien n’empêche Sattva 
de soulever cette question en appel, même si elle ne 
l’a pas mentionnée dans la demande d’autorisation 
d’appel qu’elle a présentée à la Cour. 

[35]  Deuxièmement, Creston soutient que la Cour  
n’a pas été saisie à bon droit de la question de savoir  
si la formation de la CA saisie de la demande d’auto
ri sa tion a cerné une question de droit parce que  
Sattva n’a pas contesté la décision rendue à ce sujet 
devant tous les tribunaux d’instance inférieure. Plus 
précisément, aux dires de Creston, Sattva n’aurait 
pas fait valoir devant la formation de la CS saisie 
de l’appel que l’appel soulevait une question mixte 
de fait et de droit et aurait reconnu devant la Cour 
d’appel que l’appel soulevait une question de droit. 
Un tel argument ne tient pas. Devant la formation de  
la CS saisie de l’appel, il n’était pas possible pour 
Sattva de débattre à nouveau de la question de 
savoir si l’autorisation aurait dû être accordée. La 
formation de la CS saisie de l’appel était liée par 
les conclusions tirées par la formation de la CA 
saisie de la demande d’autorisation, à savoir que 
l’autorisation était opportune et qu’une question 
de droit avait été cernée. Ainsi, Sattva ne pouvait 
guère plaider devant la formation de la CS saisie 
de l’appel un point sur lequel la formation de la 
CA saisie de la demande d’autorisation s’était  
déjà prononcée. Rien dans l’AA n’habilite Sattva  
à inter jeter appel de la décision sur la demande 
d’auto ri sa tion d’appel rendue par une formation de  
la Cour d’appel à une autre formation de la même  
cour. Ce n’est pas parce que Sattva n’a pas plaidé à 
nou veau le point devant la formation de la CS saisie  
de l’appel ou devant la formation de la CA saisie de 
l’appel qu’elle ne peut le soulever devant notre Cour,  
tout particulièrement étant donné que Sattva a 
obtenu de notre Cour l’autorisation d’appeler de la 
décision rendue par la formation de la CA saisie de 
la demande d’autorisation. 
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[36]   While this Court may decline to grant leave 
where an issue sought to be argued before it was 
not argued in the courts appealed from, that is not 
this case. Here, whether leave from the arbitrator’s 
decision had been sought by Creston on a question 
of law or a question of mixed fact and law had been 
argued in the lower leave courts.

[37]  Accordingly, the issue of whether the CA 
Leave Court erred in finding a question of law for 
the purposes of granting leave to appeal is properly 
before this Court.

B. The CA Leave Court Erred in Granting Leave 
Under Section 31(2) of the AA

(1) Considerations Relevant to Granting or Deny 
ing Leave to Appeal Under the AA

[38]  Appeals from commercial arbitration de ci
sions are narrowly circumscribed under the AA.  
Under s. 31(1), appeals are limited to either ques
tions of law where the parties consent to the ap
peal or to questions of law where the parties do not 
consent but where leave to appeal is granted. Sec
tion 31(2) of the AA, reproduced in its entirety in 
Appendix III, sets out the requirements for leave:

(2) In an application for leave under subsection (1)(b), 
the court may grant leave if it determines that

(a) the importance of the result of the arbitration to 
the parties justifies the intervention of the court 
and the determination of the point of law may 
prevent a miscarriage of justice,

(b) the point of law is of importance to some class or  
body of persons of which the applicant is a mem
ber, or

(c) the point of law is of general or public im port
ance.

[36]  Ainsi, la Cour peut certes refuser l’auto ri sa
tion si la question que l’on cherche à soulever devant  
elle n’a pas été plaidée devant les tribunaux d’ins
tance inférieure, mais ce n’est pas le cas en l’espèce. 
En l’occurrence, les arguments sur le fondement de 
la demande d’autorisation d’appel de la sentence 
arbi trale présentée par Creston — à savoir si elle sou
le vait une question de droit ou une question mixte  
de fait et de droit — avaient été plaidés devant les 
formations saisies des demandes d’autorisation. 

[37]  Par conséquent, la Cour est saisie à bon droit de  
la question de savoir si la formation de la CA qui a 
accueilli la demande d’autorisation a conclu à tort 
que l’appel soulevait une question de droit. 

B. La Cour d’appel a commis une erreur en auto-
risant l’appel en vertu du par. 31(2) de l’AA 

(1) Facteurs qui entrent en ligne de compte 
dans l’analyse de la demande d’auto ri sa tion 
d’appel présentée au titre de l’AA

[38]  L’appel d’une sentence arbitrale com mer
ciale est étroitement circonscrit par l’AA. Aux  
ter mes du par. 31(1), il ne peut être interjeté appel 
que sur une question de droit dans le cas où les 
par ties consentent à l’appel ou, en l’absence de  
consentement, dans les cas où l’autorisation d’appel  
est accordée. Le paragraphe 31(2) de l’AA, repro
duit intégralement à l’annexe III, énonce les critères 
d’autorisation : 

[TRADUCTION]

(2) Relativement à une demande d’autorisation pré sen
tée en vertu de l’alinéa (1)(b), le tribunal peut accor
der l’autorisation s’il estime que, selon le cas : 

(a) l’importance de l’issue de l’arbitrage pour les  
parties justifie son intervention et que le règle
ment de la question de droit peut per mettre 
d’éviter une erreur judiciaire, 

(b) la question de droit revêt de l’impor tance pour 
une catégorie ou un groupe de per sonnes dont 
le demandeur fait partie, 

(c) la question de droit est d’importance publi que. 
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[39]  The B.C. courts have found that the words 
“may grant leave” in s.  31(2) of the AA give the 
courts judicial discretion to deny leave even where 
the statutory requirements have been met (British 
Col um bia Institute of Technology (Student Assn.) 
v. British Columbia Institute of Technology, 2000 
BCCA 496, 192 D.L.R. (4th) 122 (“BCIT”), at 
paras. 2526). Appellate review of an arbitrator’s 
award will only occur where the requirements of 
s. 31(2) are met and where the leave court does not 
exercise its residual discretion to nonetheless deny 
leave.

[40]   Although Creston’s application to the SC 
Leave Court sought leave pursuant to s. 31(2)(a),  
(b) and (c), it appears the arguments before that 
court and throughout focused on s. 31(2)(a). The  
SC Leave Court’s decision quotes a lengthy pas
sage from BCIT that focuses on the requirements 
of s.  31(2)(a). The SC Leave Court judge noted  
that both parties conceded the first re quire ment  
of s.  31(2)(a): that the issue be of importance to 
the parties. The CA Leave Court decision ex
pressed concern that deny ing leave might give 
rise to a mis car riage of jus  tice — a criterion 
only found in s.  31(2)(a). Finally, neither the 
lower courts’ leave decisions nor the arguments 
before this Court reflected arguments about the 
question of law being important to some class 
or body of persons of which the applicant is a  
member (s. 31(2)(b)) or being a point of law of  
gen eral or public importance (s. 31(2)(c)). Ac 
cord  ingly, the following analysis will focus on  
s. 31(2)(a).

(2) The Result Is Important to the Parties

[41]  In order for leave to be granted from a com
mer cial arbitral award, a threshold requirement must  
be met: leave must be sought on a question of law. 
However, before dealing with that issue, it will be 
con ven ient to quickly address another re quire ment 
of s. 31(2)(a) on which the parties agree: whether 

[39]  De l’avis des tribunaux de la C.B., l’expres
sion [TRADUCTION] « peut accorder l’autorisation » 
qui figure au par. 31(2) de l’AA confère au tribunal 
un pouvoir discrétionnaire qui l’habilite à refuser 
l’autorisation même lorsque les critères légaux sont 
respectés (British Columbia Institute of Technology 
(Student Assn.) c. British Columbia Institute of Tech-
nology, 2000 BCCA 496, 192 D.L.R. (4th) 122 
(«  BCIT  »), par.  2526). L’appel d’une sen tence 
arbitrale n’est donc entendu que si les cri tè res du 
par. 31(2) sont remplis et que le tribunal saisi de 
la demande d’autorisation ne refuse pas néan moins 
l’autorisation en vertu de son pouvoir dis cré tion
naire résiduel.

[40]  Bien que Creston ait présenté une demande 
d’auto ri sa tion à la Cour suprême sur le fon de ment 
des al. 31(2)(a), (b) et (c), il semble que les argu
ments in vo qués devant elle et au cours des autres 
instan ces portaient sur l’al. 31(2)(a). La dé ci sion 
de la Cour suprême sur la demande d’auto ri sa tion 
reprend un long pas sage tiré de l’affaire BCIT axé 
sur les élé ments de l’al. 31(2)(a). La Cour suprême 
y sou li gne que les deux parties recon nais sent qu’il 
est satis fait au pre mier élé ment de l’al.  31(2)(a), 
c’estàdire que la ques tion est impor tante pour les 
par ties. Dans sa dé ci sion sur la de mande d’auto 
risation d’appel, la Cour d’appel a dit crain dre que 
refu ser l’auto ri sa tion ne donne lieu à une erreur judi 
ci aire — un critère prévu seule ment à l’al. 31(2)(a). 
Enfin, ni les dé ci si ons sur les deman des d’auto ri sa
tion des tri bu naux d’instance in fé rieure ni les argu
ments sou levés devant notre Cour ne traitent des 
autres critères, à savoir que la question de droit revêt 
de l’importance pour une catégorie ou un groupe de 
per son nes dont le demandeur fait partie (al. 31(2)(b))  
ou est d’importance publique (al.  31(2)(c)). Par 
con séquent, l’analyse qui suit porte principalement 
sur l’al. 31(2)(a). 

(2) L’issue est importante pour les parties 

[41]  L’autorisation d’interjeter appel d’une sen
tence arbitrale commerciale est subordonnée au res
pect d’un critère minimal : l’appel doit porter sur 
une question de droit. Toutefois, avant d’aborder ce  
sujet, il convient d’examiner sommairement un 
autre élément requis par l’al. 31(2)(a) et sur lequel 
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the importance of the result of the arbitration to the  
parties justifies the intervention of the court. Jus tice 
Saunders explained this criterion in BCIT as re quir
ing that the result of the arbitration be “sufficiently 
important”, in terms of principle or money, to the 
parties to justify the expense and time of court pro
ceed ings (para. 27). The parties in this case have  
agreed that the result of the arbitration is of im port
ance to each of them. In view of the relatively large 
monetary amount in dispute and in light of the fact  
that the parties have agreed that the result is im
port ant to them, I accept that the importance of  
the result of the arbitration to the parties justifies 
the inter vention of the court. This requirement of  
s. 31(2)(a) is satisfied.

(3) The Question Under Appeal Is Not a Ques
tion of Law

(a) When Is Contractual Interpretation a Ques-
tion of Law?

[42]  Under s. 31 of the AA, the issue upon which 
leave is sought must be a question of law. For the 
purpose of identifying the appropriate standard of  
review or, as is the case here, determining whether 
the requirements for leave to appeal are met, re
viewing courts are regularly required to determine 
whether an issue decided at first instance is a ques
tion of law, fact, or mixed fact and law.

[43]  Historically, determining the legal rights and  
obligations of the parties under a written con tract  
was considered a question of law (King v. Oper at-
ing Engineers Training Institute of Manitoba Inc., 
2011 MBCA 80, 270 Man. R. (2d) 63, at para. 20, 
per Steel J.A.; K. Lewison, The Interpretation of  
Contracts (5th ed. 2011 & Supp. 2013), at pp. 17376;  
and G. R. Hall, Canadian Contractual In ter pre-
ta tion Law (2nd ed. 2012), at pp.  12526). This 
rule originated in England at a time when there 
were frequent civil jury trials and widespread il
literacy. Under those circumstances, the in ter pret
ation of written documents had to be considered 
ques tions of law because only the judge could be 

s’entendent les parties, à savoir que l’importance de 
l’issue de l’arbitrage pour les parties doit justifier 
l’intervention du tribunal.  Selon l’explication 
donnée par la juge Saunders de ce critère dans BCIT,  
il faut que l’issue de l’arbitrage soit [TRADUCTION] 
« suffisamment importante » aux yeux des parties,  
pour le principe ou les sommes d’argent en jeu, pour  
justifier le coût et la longueur d’une instance (par. 27).  
Les parties en l’espèce ont convenu que l’issue de  
l’arbitrage revêt de l’importance pour cha cune. Étant  
donné la somme relativement con si dé ra ble en litige 
et compte tenu du fait que les parties s’entendent pour  
dire que l’issue est importante pour elles, je con
viens que l’importance de l’issue de l’arbi trage pour 
les parties justifie l’intervention du tribunal. Cette 
condition prévue à l’al. 31(2)(a) est remplie. 

(3) La question soulevée n’est pas une question 
de droit 

a) Dans quelles circonstances l’interprétation 
contractuelle est-elle une question de droit?

[42]  Aux termes de l’art. 31 de l’AA, la demande 
d’auto risation d’appel doit porter sur une question 
de droit. Pour déterminer la norme de contrôle appli 
cable ou, comme c’est le cas en l’espèce, pour déter
miner si les critères d’autorisation sont res pec tés, 
le tribunal siégeant en révision est régulièrement 
appelé à décider si une question tranchée en pre
mière instance est une question de droit, une ques
tion de fait ou une question mixte de fait et de droit. 

[43]  Autrefois, la détermination des droits et obli
ga tions juridiques des parties à un contrat écrit res
sortissait à une question de droit (King c. Operating 
Engineers Training Institute of Manitoba Inc., 2011 
MBCA 80, 270 Man. R. (2d) 63, par. 20, la juge 
Steel; K. Lewison, The Interpretation of Contracts 
(5e éd. 2011 et suppl. 2013), p. 173176; G. R. Hall, 
Canadian Contractual Interpretation Law (2e  éd. 
2012), p. 125126). Cette règle a pris naissance en 
Angleterre, à une époque où les procès civils devant 
jury étaient fréquents et l’analphabétisme courant. 
Dans de telles circonstances, l’interprétation des  
documents écrits devait être assimilée à une ques
tion de droit parce que le juge était le seul dont on  
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as sured to be literate and therefore capable of read
ing the contract (Hall, at p. 126; and Lewison, at  
pp. 17374).

[44]  This historical rationale no longer applies. 
Never the less, courts in the United Kingdom con
tinue to treat the interpretation of a written contract 
as always being a question of law (Thorner v. Major,  
[2009] UKHL 18, [2009] 3 All E.R. 945, at paras. 58 
and 8283; and Lewison, at pp. 17377). They do this 
despite the fact that U.K. courts consider the sur
round ing circumstances, a concept addressed fur ther 
below, when interpreting a written contract (Prenn  
v. Simmonds, [1971] 3 All E.R. 237 (H.L.); and Rear-
don Smith Line Ltd. v. Hansen-Tangen, [1976] 3 All 
E.R. 570 (H.L.)).

[45]  In Canada, there remains some support for  
the historical approach. See for example Jiro En ter-
prises Ltd. v. Spencer, 2008 ABCA 87 (CanLII), at 
para. 10; QK Investments Inc. v. Crocus Investment 
Fund, 2008 MBCA 21, 290 D.L.R. (4th) 84, at 
para. 26; Dow Chemical Canada Inc. v. Shell Chem-
icals Canada Ltd., 2010 ABCA 126, 25 Alta. L.R. 
(5th) 221, at paras. 1112; and Minister of National 
Revenue v. Costco Wholesale Canada Ltd., 2012 
FCA 160, 431 N.R. 78, at para. 34. However, some 
Canadian courts have abandoned the historical ap
proach and now treat the interpretation of written 
contracts as an exercise involving either a question 
of law or a question of mixed fact and law. See for 
example WCI Waste Conversion Inc. v. ADI In ter-
na tional Inc., 2011 PECA 14, 309 Nfld. & P.E.I.R.  
1, at para. 11; 269893 Alberta Ltd. v. Otter Bay De-
vel opments Ltd., 2009 BCCA 37, 266 B.C.A.C. 98,  
at para.  13; Hayes Forest Services Ltd. v. Wey er-
haeuser Co., 2008 BCCA 31, 289 D.L.R. (4th) 
230, at para. 44; Bell Canada v. The Plan Group, 
2009 ONCA 548, 96 O.R. (3d) 81, at paras. 2223 
(majority reasons, per Blair J.A.) and paras. 13335 
(per Gillese J.A., in dissent, but not on this point); 
and King, at paras. 2023.

[46]  The shift away from the historical ap proach in  
Canada appears to be based on two de vel op ments.  
The first is the adoption of an approach to con trac
tual interpretation which directs courts to have re
gard for the surrounding circumstances of the con tract 

pouvait être certain qu’il savait lire et écrire et, par  
conséquent, qu’il était en mesure de prendre con
nai ssance du contrat (Hall, p. 126; Lewison, p. 173
174). 

[44]  Cette justification historique ne s’applique 
plus. Néanmoins, pour les tribunaux du Royaume 
Uni, l’interprétation d’un contrat écrit ressortit tou
jours à une question de droit (Thorner c. Major, 
[2009] UKHL 18, [2009] 3 All E.R. 945, par. 58 et  
8283; Lewison, p. 173177), et ce, même s’ils tien
nent compte des circonstances — un concept que 
nous aborderons — dans l’interprétation du contrat 
écrit (Prenn c. Simmonds, [1971] 3 All E.R. 237 
(H.L.); Reardon Smith Line Ltd. c. Hansen-Tangen, 
[1976] 3 All E.R. 570 (H.L.)). 

[45]  Au Canada, l’approche historique n’a pas 
perdu tous ses adeptes. Voir par exemple Jiro Enter-
prises Ltd. c. Spencer, 2008 ABCA 87 (CanLII), 
par. 10; QK Investments Inc. c. Crocus Investment 
Fund, 2008 MBCA 21, 290 D.L.R. (4th) 84, par. 26;  
Dow Chemical Canada Inc. c. Shell Chemicals 
Canada Ltd., 2010 ABCA 126, 25 Alta. L.R. (5th) 
221, par. 1112; Canada c. Costco Wholesale Canada  
Ltd., 2012 CAF 160 (CanLII), par.  34. Or, des 
tribunaux canadiens ont délaissé l’approche his to
ri que au profit d’une nouvelle démarche qui conçoit 
l’interprétation des contrats écrits soit comme une 
question de droit soit comme une ques tion mixte 
de fait et de droit. Voir par exemple WCI Waste 
Conversion Inc. c. ADI International Inc., 2011 
PECA 14, 309 Nfld. & P.E.I.R. 1, par. 11; 269893 
Alberta Ltd. c. Otter Bay Developments Ltd., 2009 
BCCA 37, 266 B.C.A.C. 98, par. 13; Hayes Forest 
Services Ltd. c. Weyerhaeuser Co., 2008 BCCA 31, 
289 D.L.R. (4th) 230, par. 44; Bell Canada c. The 
Plan Group, 2009 ONCA 548, 96 O.R. (3d) 81, 
par.  2223 (les juges majoritaires, sous la plume 
du juge Blair) et par.  133135 (la juge Gillese, 
dissidente, mais pas sur ce point); King, par. 2023. 

[46]  La tendance à délaisser l’approche his to ri
que au Canada semble s’expliquer par deux chan
ge ments. Le premier est l’adoption d’une méthode 
d’interprétation contractuelle qui oblige le tribunal 
à tenir compte des circonstances — que l’on appelle 
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— often referred to as the factual matrix — when in
ter preting a written contract (Hall, at pp. 13, 2125 
and 127; and J. D. McCamus, The Law of Contracts 
(2nd ed. 2012), at pp. 74951). The second is the ex
pla na tion of the difference between questions of law  
and questions of mixed fact and law provided in 
Canada (Director of Investigation and Research) v.  
Southam Inc., [1997] 1 S.C.R. 748, at para. 35, and  
Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R.  
235, at paras. 26 and 3136.

[47]  Regarding the first development, the in ter pre
ta tion of contracts has evolved towards a practical, 
commonsense approach not dominated by tech ni
cal rules of construction. The overriding concern  
is to determine “the intent of the parties and the  
scope of their understanding” (Jesuit Fathers of Up-
per Canada v. Guardian Insurance Co. of Canada,  
2006 SCC 21, [2006] 1 S.C.R. 744, at para. 27, per 
LeBel J.; see also Tercon Contractors Ltd. v. British 
Columbia (Transportation and Highways), 2010 
SCC 4, [2010] 1 S.C.R. 69, at paras.  6465, per 
Cromwell J.). To do so, a decisionmaker must read  
the contract as a whole, giving the words used their 
ordinary and grammatical meaning, consistent with  
the surrounding circumstances known to the par ties  
at the time of formation of the contract. Con si d  er a
tion of the surrounding circumstances rec og nizes  
that ascertaining contractual intention can be dif fi
cult when looking at words on their own, be cause 
words alone do not have an immutable or ab solute 
meaning:

No contracts are made in a vacuum: there is always a  
set ting in which they have to be placed. . . . In a com
mercial contract it is certainly right that the court should 
know the commercial purpose of the contract and this 
in turn presupposes knowledge of the genesis of the 
transaction, the background, the context, the market in 
which the parties are operating.

(Reardon Smith Line, at p. 574, per Lord Wil ber
force)

[48]  The meaning of words is often derived from a 
number of contextual factors, including the purpose 
of the agreement and the nature of the relationship 
created by the agreement (see Moore Realty Inc. 

souvent le fondement factuel — dans l’inter pré
tation d’un contrat écrit (Hall, p. 13, 2125 et 127;  
J. D. McCamus, The Law of Contracts (2e éd. 2012), 
p. 749751). Le deuxième découle des explications 
formulées dans les arrêts Canada (Directeur des 
enquêtes et recherches) c. Southam Inc., [1997] 1 
R.C.S. 748, par. 35, et Housen c. Nikolaisen, 2002 
CSC 33, [2002] 2 R.C.S. 235, par. 26 et 3136, sur 
ce qui distingue la question de droit de la question 
mixte de fait et de droit.

[47]  Relativement au premier changement, l’inter
pré ta tion des contrats a évolué vers une démar che  
pratique, axée sur le bon sens plutôt que sur des  
règles de forme en matière d’interprétation. La ques
tion prédominante consiste à discerner « l’intention 
des parties et la portée de l’entente » (Jesuit Fathers 
of Upper Canada c. Cie d’assurance Guardian du  
Canada, 2006 CSC 21, [2006] 1 R.C.S. 744, par. 27,  
le juge LeBel; voir aussi Ter con Con trac tors Ltd. c. 
Colombie -  Britannique (Tran sports et Voirie), 2010 CSC  
4, [2010] 1 R.C.S. 69, par.  6465, le juge Cromwell).  
Pour ce faire, le décideur doit inter préter le contrat  
dans son ensemble, en donnant aux mots y figurant  
le sens ordinaire et gram ma ti cal qui s’harmonise  
avec les circonstances dont les parties avaient con
naissance au moment de la conclusion du contrat. 
Par l’examen des cir con stan ces, on reconnaît qu’il  
peut être difficile de déter miner l’intention contrac
tuelle à partir des seuls mots, car les mots en soi 
n’ont pas un sens immuable ou absolu :

[TRADUCTION] Aucun contrat n’est conclu dans l’abs
trait : les contrats s’inscrivent toujours dans un contexte. 
[. . .] Lorsqu’un contrat commercial est en cause, le  
tribunal devrait certes connaître son objet sur le plan  
commercial, ce qui présuppose d’autre part une con
nais sance de l’origine de l’opération, de l’historique, du 
contexte, du marché dans lequel les parties exercent leurs 
activités. 

(Reardon Smith Line, p. 574, le lord Wilberforce)

[48]  Le sens des mots est souvent déterminé par 
un certain nombre de facteurs contextuels, y compris 
l’objet de l’entente et la nature des rapports créés 
par celleci (voir Moore Realty Inc. c. Manitoba 
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v. Manitoba Motor League, 2003 MBCA 71, 173 
Man. R. (2d) 300, at para. 15, per Hamilton J.A.; 
see also Hall, at p. 22; and McCamus, at pp. 749
50). As stated by Lord Hoffmann in Investors Com-
pensation Scheme Ltd. v. West Bromwich Building 
Society, [1998] 1 All E.R. 98 (H.L.):

 The meaning which a document (or any other ut ter
ance) would convey to a reasonable man is not the same 
thing as the meaning of its words. The meaning of words 
is a matter of dictionaries and grammars; the meaning 
of the document is what the parties using those words 
against the relevant background would reasonably have 
been understood to mean. [p. 115]

[49]  As to the second development, the historical 
ap proach to contractual interpretation does not fit 
well with the definition of a pure question of law 
iden ti fied in Housen and Southam. Questions of law  
“are questions about what the correct legal test is”  
(Southam, at para. 35). Yet in contractual in ter pre ta
tion, the goal of the exercise is to ascertain the ob
jec tive intent of the parties — a factspecific goal —  
through the application of legal principles of in ter
pre ta tion. This appears closer to a question of mixed 
fact and law, defined in Housen as “applying a  
le gal standard to a set of facts” (para. 26; see also 
Southam, at para. 35). However, some courts have 
questioned whether this definition, which was de vel 
oped in the context of a negligence action, can be 
readily applied to questions of contractual in ter pre
ta tion, and suggest that contractual in ter pre ta tion  
is primarily a legal affair (see for example Bell 
Canada, at para. 25).

[50]  With respect for the contrary view, I am of  
the opinion that the historical approach should be 
aban doned. Contractual interpretation involves is
sues of mixed fact and law as it is an exercise in which  
the principles of contractual interpretation are ap
plied to the words of the written contract, con sid
ered in light of the factual matrix.

[51]  The purpose of the distinction between ques
tions of law and those of mixed fact and law further 

Motor League, 2003 MBCA 71, 173 Man. R. (2d) 
300, par. 15, la juge Hamilton; voir aussi Hall, p. 22; 
McCamus, p. 749750). Pour reprendre les propos 
du lord Hoffmann dans Investors Compensation 
Scheme Ltd. c. West Bromwich Building Society, 
[1998] 1 All E.R. 98 (H.L.) : 

 [TRADUCTION] Le sens d’un document (ou toute autre 
déclaration) qui est transmis à la personne raisonnable 
n’équivaut pas au sens des mots qui le composent. Le  
sens des mots fait intervenir les dictionnaires et les gram
maires; le sens du document représente ce qu’il est rai
son nable de croire que les parties, en employant ces mots 
compte tenu du contexte pertinent, ont voulu exprimer. 
[p. 115]

[49]  Relativement au deuxième changement, 
l’approche historique de l’interprétation con trac 
tuelle ne cadre pas bien avec la définition de la pure  
question de droit formulée dans les arrêts Hou sen 
et Southam. Les questions de droit «  con cer nent 
la détermination du critère juridique appli ca ble » 
(Southam, par. 35). Or, lorsqu’il s’agit d’interpré
tation contractuelle, le but de l’exercice consiste 
à déterminer l’intention objective des parties — 
un but axé sur les faits — par l’application des 
principes juridiques d’interprétation. Il me semble 
que cela se rapproche plutôt de la question mixte de 
fait et de droit, définie dans l’arrêt Housen comme 
supposant « l’application d’une norme juridique à 
un ensemble de faits » (par. 26; voir aussi Southam, 
par. 35). Toutefois, certains tribunaux ont émis des 
doutes sur l’application directe de cette définition, 
qui avait été établie à l’égard d’une action intentée 
pour négligence, à des questions d’interprétation 
contractuelle et laissent entendre que cette dernière 
est d’abord et avant tout une affaire de droit (voir 
par exemple Bell Canada, par. 25). 

[50]  Avec tout le respect que je dois aux tenants de 
l’opinion contraire, à mon avis, il faut rompre avec 
l’approche historique. L’interprétation con trac tuelle 
soulève des questions mixtes de fait et de droit,  
car il s’agit d’en appliquer les principes aux termes 
figurant dans le contrat écrit, à la lumière du fon de
ment factuel.

[51]  Cette conclusion est étayée par les raisons 
qui soustendent la distinction établie entre la 
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supports this conclusion. One central purpose of 
draw ing a distinction between questions of law and  
those of mixed fact and law is to limit the in ter ven
tion of appellate courts to cases where the results 
can be expected to have an impact beyond the par
ties to the particular dispute. It reflects the role of 
courts of appeal in ensuring the consistency of the  
law, rather than in providing a new forum for par 
ties to continue their private litigation. For this  
reason, Southam identified the degree of generality 
(or “prec e dential value”) as the key difference be
tween a question of law and a question of mixed fact 
and law. The more narrow the rule, the less useful 
will be the intervention of the court of appeal:

If a court were to decide that driving at a certain speed on 
a certain road under certain conditions was negligent, its 
decision would not have any great value as a precedent. 
In short, as the level of generality of the challenged 
prop o si tion approaches utter particularity, the matter ap
proaches pure application, and hence draws nigh to being 
an unqualified question of mixed law and fact. See R. P.  
Kerans, Standards of Review Employed by Appellate 
Courts (1994), at pp. 103108. Of course, it is not easy 
to say precisely where the line should be drawn; though 
in most cases it should be sufficiently clear whether the 
dispute is over a general proposition that might qual
ify as a principle of law or over a very particular set 
of circumstances that is not apt to be of much interest  
to judges and lawyers in the future. [para. 37]

[52]  Similarly, this Court in Housen found that 
deference to factfinders promoted the goals of lim
it ing the number, length, and cost of appeals, and  
of promoting the autonomy and integrity of trial 
proceedings (paras. 1617). These principles also 
weigh in favour of deference to first instance decision
makers on points of contractual in ter pre ta tion. The 
legal obligations arising from a contract are, in most 
cases, limited to the interest of the particular parties. 
Given that our legal system leaves broad scope to 
tribunals of first instance to resolve issues of limited 
application, this supports treating contractual in ter
pre ta tion as a question of mixed fact and law.

question de droit et la question mixte de fait et de 
droit. En distinguant ces deux catégories, on visait 
principalement à restreindre l’intervention de la 
juridiction d’appel aux affaires qui entraîneraient 
probablement des répercussions qui ne seraient pas 
limitées aux parties au litige. Ainsi, le rôle des cours 
d’appel, qui consiste à assurer la cohérence du droit,  
et non à offrir aux parties une nouvelle tribune leur  
permettant de poursuivre leur litige privé, est pré
servé. C’est pourquoi la Cour dans l’arrêt Southam 
reconnaît le degré de généralité (ou «  la valeur  
comme précédents  ») comme la principale diffé
rence entre la question de droit et la question mixte 
de fait et de droit. Plus la règle est stricte, moins 
l’intervention de la cour d’appel sera utile :

Si une cour décidait que le fait d’avoir conduit à une 
certaine vitesse, sur une route donnée et dans des con
di tions particulières constituait de la négligence, sa déci
sion aurait peu de valeur comme précédent. Bref, plus 
le niveau de généralité de la proposition contestée se  
rapproche de la particularité absolue, plus l’affaire prend  
le caractère d’une question d’application pure, et  
s’approche donc d’une question de droit et de fait par
faite. Voir R. P. Kerans, Standards of Review Employed  
by Appellate Courts (1994), aux pp. 103 à 108. Il va de 
soi qu’il n’est pas facile de dire avec précision où doit 
être tracée la ligne de démarcation; quoique, dans la 
plupart des cas, la situation soit suffisamment claire pour 
permettre de déterminer si le litige porte sur une pro
po sition générale qui peut être qualifiée de principe de 
droit ou sur un ensemble très particulier de circonstances 
qui n’est pas susceptible de présenter beaucoup d’intérêt 
pour les juges et les avocats dans l’avenir. [par. 37] 

[52]  De même, la Cour dans l’arrêt Housen con
clut que la retenue à l’égard du juge des faits con
tri bue à réduire le nom bre, la durée et le coût des 
ap pels tout en fa vo ri sant l’auto no mie du pro cès et 
son in té grité (par.  1617). Ces prin cipes mili tent 
éga le ment en fa veur de la dé fé rence à l’endroit des 
dé ci deurs de pre mi ère instance en ma tière d’inter 
pré ta tion con tractu elle. Les obli ga tions ju ri di ques 
issues d’un contrat se limitent, dans la plu part des 
cas, aux inté rêts des parties au li tige. Le vaste pou
voir de trancher les ques tions d’ap pli ca tion li mi tée 
que notre sys tème ju di ci aire con fère aux tri bu naux 
de pre mi ère instance appuie la pro po si tion selon la
quelle l’in ter pré ta tion con trac tu elle est une ques tion 
mixte de fait et de droit. 
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[53]  Nonetheless, it may be possible to identify an  
extricable question of law from within what was 
initially characterized as a question of mixed fact  
and law (Housen, at paras.  31 and 3435). Legal  
errors made in the course of contractual in ter pre ta
tion include “the application of an incorrect prin ci
ple, the failure to consider a required element of a 
le gal test, or the failure to consider a relevant fac tor” 
(King, at para. 21). Moreover, there is no ques  tion 
that many other issues in contract law do en gage 
substantive rules of law: the requirements for the  
formation of the contract, the capacity of the parties, 
the requirement that certain contracts be evidenced 
in writing, and so on.

[54]  However, courts should be cautious in iden
ti fy ing extricable questions of law in disputes over 
con trac tual interpretation. Given the statutory re
quire ment to identify a question of law in a leave 
ap pli ca tion pursuant to s. 31(2) of the AA, the ap pli
cant for leave and its counsel will seek to frame any 
alleged errors as questions of law. The legislature 
has sought to restrict such appeals, however, and 
courts must be careful to ensure that the proposed 
ground of appeal has been properly characterized. 
The warning expressed in Housen to exercise cau
tion in attempting to extricate a question of law is 
rel e vant here:

Appellate courts must be cautious, however, in finding 
that a trial judge erred in law in his or her de ter mi na tion 
of negligence, as it is often difficult to extricate the legal 
questions from the factual. It is for this reason that these 
matters are referred to as questions of “mixed law and 
fact”. Where the legal principle is not readily extricable, 
then the matter is one of “mixed law and fact” . . . . [para. 36]

[55]  Although that caution was expressed in the  
context of a negligence case, it applies, in my opin
ion, to contractual interpretation as well. As men
tioned above, the goal of contractual in ter pre ta tion,  
to ascertain the objective intentions of the parties, is  
inherently fact specific. The close relationship be
tween the selection and application of principles of  

[53]  Néanmoins, il peut se révéler possible de 
déga ger une pure question de droit de ce qui paraît 
au départ constituer une question mixte de fait et 
de droit (Housen, par. 31 et 3435). L’interprétation 
contractuelle peut occasionner des erreurs de droit, 
notamment [TRADUCTION] «  appliquer le mauvais 
principe ou négliger un élément essentiel d’un cri tère 
juridique ou un facteur pertinent » (King, par. 21).  
En outre, il est indubitable que nombre d’autres 
questions se posant en droit des contrats mettent en 
jeu des règles de droit substantiel  : les critères de  
formation du contrat, la capacité des parties, l’obli
ga tion que soient constatés par écrit certains types de  
contrat, etc.

[54]  Le tribunal doit cependant faire preuve de 
pru dence avant d’isoler une question de droit dans 
un litige portant sur l’interprétation contractuelle. 
Compte tenu de l’obligation, prévue au par. 31(2) 
de l’AA, que la demande d’autorisation soulève une 
question de droit, le demandeur et son représentant 
chercheront à qualifier de question de droit toute 
erreur qu’ils invoquent. Toutefois, le législateur a 
pris des mesures visant à limiter ce genre d’appels, 
et les tribunaux doivent examiner soigneusement 
le motif d’appel proposé pour déterminer s’il est 
bien caractérisé. La mise en garde exprimée dans 
Housen qui appelle à la prudence lorsqu’il s’agit 
d’isoler une question de droit s’applique dans le cas 
présent :

Les cours d’appel doivent cependant faire preuve de pru
dence avant de juger que le juge de première instance 
a commis une erreur de droit lorsqu’il a conclu à la 
négligence, puisqu’il est souvent difficile de départager 
les questions de droit et les questions de fait. Voilà pour 
quoi on appelle certaines questions des questions « mix
tes de fait et de droit ». Si le principe juridique n’est pas 
facilement isolable, il s’agit alors d’une « question mixte 
de fait et de droit » . . . [par. 36]

[55]  Certes, cette mise en garde a été formulée dans  
le contexte d’une action pour négligence, mais  
elle s’applique également à mon avis à l’inter pré ta
tion contractuelle. Comme je le mentionne pré cé
dem ment, le but de l’interprétation contractuelle — 
déter mi ner l’intention objective des parties — est,  
de par sa nature même, axé sur les faits. Le rap port  
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contractual interpretation and the construction ul ti
mately given to the instrument means that the cir
cum stances in which a question of law can be ex
tri cated from the interpretation process will be rare.  
In the absence of a legal error of the type described 
above, no appeal lies under the AA from an ar bi tra
tor’s interpretation of a contract.

(b) The Role and Nature of the “Surrounding Cir-
cum stances”

[56]  I now turn to the role of the surrounding cir
cum stances in contractual interpretation and the  
nature of the evidence that can be considered. The  
discussion here is limited to the common law ap
proach to contractual interpretation; it does not 
seek to apply to or alter the law of contractual in
ter pretation governed by the Civil Code of Québec.

[57]  While the surrounding circumstances will be 
considered in interpreting the terms of a contract, 
they must never be allowed to overwhelm the 
words of that agreement (Hayes Forest Services, at  
para. 14; and Hall, at p. 30). The goal of examining 
such evidence is to deepen a decisionmaker’s 
understanding of the mutual and objective in ten
tions of the parties as expressed in the words of the 
contract. The interpretation of a written contractual 
provision must always be grounded in the text and 
read in light of the entire contract (Hall, at pp. 15 
and 3032). While the surrounding circumstances 
are relied upon in the interpretive process, courts 
cannot use them to deviate from the text such that  
the court effectively creates a new agreement (Glas-
we gian Enterprises Inc. v. B.C. Tel Mobility Cellular 
Inc. (1997), 101 B.C.A.C. 62).

[58]  The nature of the evidence that can be re
lied upon under the rubric of “surrounding cir cum
stances” will necessarily vary from case to case. 
It does, however, have its limits. It should consist 
only of objective evidence of the background facts 
at the time of the execution of the contract (King, 

étroit qui existe entre, d’une part, le choix et l’appli
ca tion des principes d’interprétation con trac tu elle 
et, d’autre part, l’interprétation que recevra l’instru
ment juridique en dernière analyse fait en sorte que 
rares seront les circonstances dans lesquelles il sera 
possible d’isoler une question de droit au cours de  
l’exercice d’interprétation. En l’absence d’une erreur  
de droit du genre de celles décrites plus haut, aucun 
droit d’appel de l’interprétation par un arbitre d’un 
con trat n’est prévu à l’AA.

b) Le rôle et la nature des « circonstances » 

[56]  Abordons le rôle des circonstances dans  
l’inter pré ta tion du contrat et la nature des éléments 
admis à l’examen. La présente analyse ne traite 
que de la démarche d’interprétation contractuelle 
fondée sur la common law; elle ne se veut ni une 
application ni une modification du droit relatif à 
l’interprétation contractuelle régi par le Code civil 
du Québec.

[57]  Bien que les circonstances soient prises en  
considération dans l’interprétation des termes d’un  
contrat, elles ne doivent jamais les supplanter (Hayes  
Forest Services, par. 14; Hall, p. 30). Le décideur 
examine cette preuve dans le but de mieux saisir 
les intentions réciproques et objectives des parties 
exprimées dans les mots du contrat. Une disposition 
contractuelle doit toujours être interprétée sur le 
fon de ment de son libellé et de l’ensemble du con trat  
(Hall, p.  15 et 3032). Les circonstances sous 
tendent l’interprétation du contrat, mais le tribunal 
ne saurait fonder sur elles une lecture du texte qui 
s’écarte de ce dernier au point de créer dans les 
faits une nouvelle entente (Glaswegian Enterprises 
Inc. c. B.C. Tel Mobility Cellular Inc. (1997), 101 
B.C.A.C. 62). 

[58]  La nature de la preuve susceptible d’appar
tenir aux « circonstances » variera nécessairement 
d’une affaire à l’autre. Il y a toutefois certaines limi
tes. Il doit s’agir d’une preuve objective du contexte 
factuel au moment de la signature du contrat (King, 
par. 66 et 70), c’estàdire, les renseignements qui  
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at paras. 66 and 70), that is, knowledge that was or 
reasonably ought to have been within the knowledge 
of both parties at or before the date of contracting. 
Subject to these requirements and the parol evidence 
rule discussed below, this includes, in the words of 
Lord Hoffmann, “absolutely anything which would 
have affected the way in which the language of 
the document would have been understood by a 
reasonable man” (Investors Compensation Scheme, 
at p. 114). Whether something was or reasonably 
ought to have been within the common knowledge 
of the parties at the time of execution of the contract 
is a question of fact.

(c) Considering the Surrounding Cir cumstances 
Does Not Offend the Parol Evidence Rule

[59]  It is necessary to say a word about con sid er
ation of the surrounding circumstances and the parol 
evidence rule. The parol evidence rule precludes 
admission of evidence outside the words of the writ
ten contract that would add to, subtract from, vary,  
or contradict a contract that has been wholly re
duced to writing (King, at para.  35; and Hall, at 
p. 53). To this end, the rule precludes, among other 
things, evidence of the subjective intentions of the 
parties (Hall, at pp. 6465; and Eli Lilly & Co. v. No-
vo pharm Ltd., [1998] 2 S.C.R. 129, at paras. 5459, 
per Iacobucci J.). The purpose of the parol evidence 
rule is primarily to achieve finality and certainty in 
contractual obligations, and secondarily to ham
per a party’s ability to use fabricated or unreliable  
ev i dence to attack a written contract (United Broth-
er hood of Carpenters and Joiners of America, 
Local 579 v. Bradco Construction Ltd., [1993] 2 
S.C.R. 316, at pp. 34142, per Sopinka J.).

[60]  The parol evidence rule does not apply to pre
clude evidence of the surrounding cir cum stances. 
Such evidence is consistent with the objec tives of  
finality and certainty because it is used as an in
ter pre tive aid for determining the meaning of the  
written words chosen by the parties, not to change 
or overrule the meaning of those words. The sur
round ing circumstances are facts known or facts 

appartenaient ou auraient raisonnablement dû appar
tenir aux connaissances des deux parties à la date 
de signature ou avant celleci. Compte tenu de ces  
exigences et de la règle d’exclusion de la preuve 
extrinsèque que nous verrons, on entend par « cir
constan ces  », pour reprendre les propos du lord  
Hoffmann [TRADUCTION] « tout ce qui aurait eu une 
incidence sur la manière dont une personne rai
son nable aurait compris les termes du document » 
(Inves tors Compensation Scheme, p. 114). La ques
tion de savoir si quelque chose appartenait ou aurait 
dû raisonnablement appartenir aux connaissances 
com munes des parties au moment de la signature du 
contrat est une question de fait.

c) Tenir compte des circonstances n’est pas 
con traire à la règle d’exclusion de la preuve 
extrinsèque 

[59]  Quelques mots sur l’examen des cir con stan
ces et la règle d’exclusion de la preuve extrinsèque 
s’imposent. Cette règle empêche l’admission d’élé
ments de preuve autres que les termes du contrat écrit  
qui auraient pour effet de modifier ou de con tre dire  
un contrat qui a été entièrement consigné par écrit,  
ou d’y ajouter de nouvelles clauses ou d’en sup pri
mer (King, par. 35; Hall, p. 53). À cette fin, la règle  
interdit notamment les éléments de preuve con cer
nant les intentions subjectives des parties (Hall,  
p. 6465; Eli Lilly & Co. c. Novopharm Ltd., [1998]  
2 R.C.S. 129, par. 5459, le juge Iacobucci). La règle  
vise, premièrement, à donner un caractère définitif  
et certain aux obligations contractuelles et, deuxième 
ment, à empêcher qu’une partie puisse utiliser des  
éléments de preuve fabriqués ou douteux pour atta
quer un contrat écrit (Fraternité unie des char pen-
tiers et menuisiers d’Amérique, section locale 579  
c. Bradco Construction Ltd., [1993] 2 R.C.S. 316, 
p. 341342, le juge Sopinka). 

[60]  La règle d’exclusion de la preuve extrinsèque 
n’interdit pas au tribunal de tenir compte des cir
con stan ces entourant le contrat. Cette preuve est  
compatible avec les objectifs relatifs au caractère 
définitif et certain puisqu’elle sert d’outil d’inter
pré ta tion qui vient éclairer le sens des mots du con
trat choisis par les parties, et non le changer ou s’y 
substituer. Les circonstances sont des faits connus 
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that reasonably ought to have been known to both 
parties at or before the date of contracting; therefore, 
the concern of unreliability does not arise.

[61]  Some authorities and commentators suggest 
that the parol evidence rule is an anachronism, or, 
at the very least, of limited application in view  
of the myriad of exceptions to it (see for example 
Gutierrez v. Tropic International Ltd. (2002), 63 
O.R. (3d) 63 (C.A.), at paras. 1920; and Hall, at 
pp.  5364). For the purposes of this appeal, it is 
sufficient to say that the parol evidence rule does 
not apply to preclude evidence of surrounding cir
cum stances when interpreting the words of a written  
contract.

(d) Application to the Present Case

[62]  In this case, the CA Leave Court granted 
leave on the following issue: “Whether the Ar bi tra
tor erred in law in failing to construe the whole of 
the Finder’s Fee Agreement . . .” (A.R., vol.  I, at 
p. 62).

[63]  As will be explained below, while the re quire
ment to construe a contract as a whole is a ques
tion of law that could — if extricable — satisfy the  
threshold requirement under s. 31 of the AA, I do 
not think this question was properly extricated in 
this case.

[64]  I accept that a fundamental principle of con
trac tual interpretation is that a contract must be 
con strued as a whole (McCamus, at pp.  76162; 
and Hall, at p.  15). If the arbitrator did not take 
the “maximum amount” proviso into account, as 
alleged by Creston, then he did not construe the 
Agreement as a whole because he ignored a spe
cific and relevant provision of the Agreement. This 
is a question of law that would be extricable from a 
finding of mixed fact and law.

[65]  However, it appears that the arbitrator did 
consider the “maximum amount” proviso. Indeed, 

ou qui auraient raisonnablement dû l’être des deux 
parties à la date de signature du contrat ou avant 
celleci; par conséquent, le risque que des éléments 
d’une fiabilité douteuse soient invoqués ne se pose 
pas. 

[61]  Selon une certaine jurisprudence et des 
auteurs, la règle d’exclusion de la preuve extrinsèque 
serait un anachronisme ou, à tout le moins, d’appli
ca tion restreinte vu la myriade d’exceptions dont 
elle est assortie (voir par exemple Gutierrez c. Tro pic 
International Ltd. (2002), 63 O.R. (3d) 63 (C.A.),  
par. 1920; Hall, p. 5364). Dans le cadre du pré
sent pourvoi, il suffit de dire que la règle d’exclu
sion de la preuve extrinsèque ne s’oppose pas à la  
présentation d’une preuve des circonstances entou
rant le contrat pour l’interprétation de ce dernier.

d) Application au présent pourvoi 

[62]  En l’espèce, la Cour d’appel a accordé l’auto ri
sa tion d’appel relativement à la question sui vante :  
[TRADUCTION] « L’arbitre atil com mis une erreur de 
droit en n’interprétant pas l’entente rela tive aux ho
noraires d’inter mé di a tion dans son ensemble . . . ? »  
(d.a., vol. I, p. 62)

[63]  Comme nous le verrons, l’obligation d’inter
pré ter le contrat dans son ensemble est une question 
de droit susceptible, si on pouvait l’isoler, de satis
faire au critère minimal exigé à l’art. 31 de l’AA. À 
mon avis, cette question n’a pas été isolée comme il 
se doit en l’espèce. 

[64]  Je reconnais qu’il est un principe fonda mental 
de l’interprétation contractuelle selon lequel le contrat 
doit être interprété dans son ensemble (McCamus, 
p.  761762; Hall, p.  15). Si l’arbitre n’a pas tenu 
compte de la stipulation relative au «  plafond  »,  
comme le prétend Creston, il n’a alors pas interprété 
l’entente dans son ensemble, car il en a négligé une 
clause précise et pertinente. Voilà une question de 
droit qui pourrait être isolée de la conclusion mixte 
de fait et de droit.

[65]  Or, il semble que l’arbitre a effectivement 
tenu compte de la stipulation relative au « plafond ». 
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the CA Leave Court acknowledges that the ar bi
trator had considered that proviso, since it notes  
that he turned his mind to the US$1.5 million 
maximum amount, an amount that can only be  
calculated by referring to the TSXV policy ref er
enced in the “maximum amount” proviso in s. 3.1 
of the Agreement. As I read its reasons, rather than  
being concerned with whether the arbitrator ig
nored the maximum amount proviso, which is what  
Creston alleges in this Court, the CA Leave Court 
decision focused on how the arbitrator construed 
s. 3.1 of the Agreement, which included the max
i mum amount proviso (paras. 2526). For ex am
ple, the CA Leave Court expressed concern that the 
arbitrator did not address the “incongruity” in the 
fact that the value of the fee would vary “hugely” 
depending on whether it was taken in cash or shares  
(para. 25).

[66]  With respect, the CA Leave Court erred in  
finding that the construction of s. 3.1 of the Agree
ment constituted a question of law. As explained by 
Justice Armstrong in the SC Appeal Court decision, 
construing s. 3.1 and taking account of the proviso 
required relying on the relevant surrounding cir
cum stances, including the sophistication of the 
parties, the fluctuation in share prices, and the na
ture of the risk a party assumes when deciding to 
accept a fee in shares as opposed to cash. Such an 
exercise raises a question of mixed fact and law. 
There being no question of law extricable from the 
mixed fact and law question of how s. 3.1 and the 
proviso should be interpreted, the CA Leave Court 
erred in granting leave to appeal.

[67]  The conclusion that Creston’s application for  
leave to appeal raised no question of law would 
be sufficient to dispose of this appeal. However, 
as this Court rarely has the opportunity to address 
appeals of arbitral awards, it is, in my view, useful 
to explain that, even had the CA Leave Court been 
correct in finding that construction of s. 3.1 of the 
Agreement constituted a question of law, it should 
have nonetheless denied leave to appeal as the 

En effet, selon la formation de la CA saisie de la 
demande d’autorisation, l’arbitre a examiné la sti
pu la tion, puisqu’elle signale qu’il a envisagé le pla
fond de 1,5 million $US, un nombre auquel il ne 
peut être arrivé que s’il a consulté la politique de la 
Bourse à laquelle renvoie la stipulation relative au 
« plafond » à l’art. 3.1 de l’entente. À la lumière de 
ses motifs, j’estime que la formation de la CA saisie 
de la demande d’autorisation, au lieu de se deman
der si l’arbitre a négligé la stipulation relative au 
plafond — ce que Creston prétend devant la Cour  
—, a axé sa décision sur l’interprétation qu’a donnée  
l’arbitre de l’art. 3.1 de l’entente, qui contient cette 
stipulation (par. 2526). Par exemple, la formation 
de la CA saisie de la demande d’autorisation s’est  
dite préoccupée que l’arbitre n’ait pas abordé  
l’[TRADUCTION] « absurdité » de la variation « con  si
dé ra ble » dans la valeur des honoraires selon qu’ils  
étaient versés en argent ou en actions (par. 25). 

[66]  Avec tout le respect que je lui dois, j’estime 
que la formation de la CA saisie de la demande 
d’auto ri sa tion a assimilé à tort l’interprétation de  
l’art. 3.1 de l’entente à une question de droit. Comme  
l’explique le juge Armstrong dans la décision de  
la CS sur l’appel, pour interpréter l’art. 3.1 et tenir 
compte de la stipulation, il fallait examiner les cir
cons tan ces pertinentes, y compris le fait que les 
par ties étaient des parties avisées, la fluctuation du  
cours de l’action et la nature du risque qu’une par
tie assume quand elle opte pour le versement de ses  
honoraires en actions plutôt qu’en argent. Un tel 
exer cice soulève une question mixte de fait et de 
droit. Comme aucune question de droit ne peut être  
isolée de la question mixte de fait et de droit qui porte  
sur l’interprétation de l’art. 3.1 et de la stipula tion, 
la Cour d’appel a commis une erreur en accueillant 
la demande d’autorisation d’appel. 

[67]  Conclure que la demande d’autorisation 
d’appel présentée par Creston ne soulevait aucune 
question de droit suffirait à trancher le présent pour
voi. Toutefois, puisque la Cour a rarement l’occa sion  
de se pencher sur l’appel d’une sentence arbi trale, 
il est à mon avis utile d’expliquer que même si  
la formation de la CA saisie de la demande d’auto
ri sa tion avait conclu à bon droit que l’interprétation 
de l’art. 3.1 de l’entente constituait une question de 
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application also failed the miscarriage of justice and 
residual discretion stages of the leave analysis set 
out in s. 31(2)(a) of the AA.

(4) May Prevent a Miscarriage of Justice

(a) Miscarriage of Justice for the Purposes of 
Section 31(2)(a) of the AA

[68]  Once a question of law has been identified, the 
court must be satisfied that the determination of that 
point of law on appeal “may prevent a mis car  riage of  
justice” in order for it to grant leave to appeal pur
suant to s. 31(2)(a) of the AA. The first step in this 
analysis is defining miscarriage of justice for the 
purposes of s. 31(2)(a).

[69]  In BCIT, Justice Saunders discussed the mis
car riage of justice requirement under s.  31(2)(a). 
She affirmed the definition set out in Domtar Inc. 
v. Belkin Inc. (1989), 39 B.C.L.R. (2d) 257 (C.A.), 
which required the error of law in question to be 
a material issue that, if decided differently, would 
lead to a different result: “. . . if the point of law 
were decided differently, the arbitrator would have 
been led to a different result. In other words, was 
the alleged error of law material to the decision; 
does it go to its heart?” (BCIT, at para. 28). See also 
Quan v. Cusson, 2009 SCC 62, [2009] 3 S.C.R. 712, 
which discusses the test of whether “some sub stan
tial wrong or miscarriage of justice has occurred” in 
the context of a civil jury trial (para. 43).

[70]  Having regard to BCIT and Quan, I am of the  
opinion that in order to rise to the level of a mis car
riage of justice for the purposes of s. 31(2)(a) of the 
AA, an alleged legal error must pertain to a material 
issue in the dispute which, if decided differently, 
would affect the result of the case.

droit, elle devait néanmoins rejeter la demande, car il 
n’était pas satisfait aux autres volets de l’analyse des 
demandes d’autorisation que requiert l’al. 31(2)(a)  
de l’AA, qui concernent l’erreur judiciaire et le pou
voir discrétionnaire résiduel. 

(4) Le règlement de la question de droit peut 
per mettre d’éviter une erreur judiciaire 

a) L’erreur judiciaire pour l’application de 
l’al. 31(2)(a) de l’AA

[68]  Une fois qu’il a cerné une question de droit, le 
tribunal doit être convaincu que le fait de statuer sur 
cette dernière [TRADUCTION] « peut permettre d’éviter 
une erreur judiciaire » avant d’accorder l’auto  ri sa
tion d’appel en vertu de l’al. 31(2)(a) de l’AA. La  
première étape de l’analyse consiste donc à définir 
l’erreur judiciaire pour l’application de cette dis po
si tion. 

[69]  Dans BCIT, la juge Saunders traite du critère 
concernant l’erreur judiciaire prévu à l’al. 31(2)(a). 
Elle confirme la définition énoncée dans l’affaire 
Domtar Inc. c. Belkin Inc. (1989), 39 B.C.L.R. (2d)  
257 (C.A.), selon laquelle l’erreur de droit doit tou
cher une question importante de sorte qu’une con clu 
sion différente aurait abouti à un résultat diffé rent :  
[TRADUCTION] « . . . si le point de droit avait été tran 
ché différemment, l’arbitre aurait rendu une déci sion 
différente. Autrement dit, l’erreur de droit invo quée 
atelle eu un effet déterminant sur la déci sion; 
touchetelle au cœur de la décision?  » (BCIT, 
par.  28). Voir également l’arrêt Quan c. Cusson,  
2009 CSC 62, [2009] 3 R.C.S. 712, où la Cour ana
lyse le critère qui sert à déterminer s’il y a « pré ju
dice grave ou [. . .] erreur judiciaire » dans le con texte  
des procès civils avec jury (par. 43). 

[70]  Compte tenu des arrêts BCIT et Quan, je suis 
d’avis que, pour que l’erreur de droit reprochée soit 
une erreur judiciaire au sens où il faut l’entendre 
pour l’application de l’al. 31(2)(a) de l’AA, elle doit  
se rapporter à une question importante en litige qui,  
si elle était tranchée différemment, aurait une inci
dence sur le résultat. 
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[71]  According to this standard, a determination 
of a point of law “may prevent a miscarriage of 
justice” only where the appeal itself has some 
possibility of succeeding. An appeal with no chance 
of success will not meet the threshold of “may 
prevent a miscarriage of justice” because there 
would be no chance that the outcome of the appeal 
would cause a change in the final result of the case.

[72]  At the leave stage, it is not appropriate to 
con sider the full merits of a case and make a final 
de ter mi na tion regarding whether an error of law was 
made. However, some preliminary consideration 
of the question of law is necessary to determine 
whether the appeal has the potential to succeed and 
thus to change the result in the case.

[73]  BCIT sets the threshold for this preliminary as
sess ment of the appeal as “more than an arguable 
point” (para. 30). With respect, once an arguable  
point has been made out, it is not apparent what 
more is required to meet the “more than an arguable 
point” standard. Presumably, the leave judge would 
have to delve more deeply into the arguments 
around the question of law on appeal than would be 
appropriate at the leave stage to find more than an 
arguable point. Requiring this closer examination of 
the point of law, in my respectful view, blurs the line 
be tween the function of the court considering the 
leave application and the court hearing the appeal.

[74]  In my opinion, the appropriate threshold for 
assessing the legal question at issue under s. 31(2) 
is whether it has arguable merit. The arguable merit 
standard is often used to assess, on a preliminary 
basis, the merits of an appeal at the leave stage (see 
for example Quick Auto Lease Inc. v. Nordin, 2014 
MBCA 32, 303 Man. R. (2d) 262, at para. 5; and R. v. 
Fedossenko, 2013 ABCA 164 (CanLII), at para. 7).  
“Arguable merit” is a wellknown phrase whose  
mean ing has been expressed in a variety of ways: “a 
rea son able prospect of success” (Quick Auto Lease,  
at para.  5; and Enns v. Hansey, 2013 MBCA 23 
(CanLII), at para. 2); “some hope of success” and  
“suf fi cient merit” (R. v. Hubley, 2009 PECA 21,  
289 Nfld. & P.E.I.R. 174, at para. 11); and “credible 

[71]  Suivant cette norme, le règlement d’un point  
de droit « peut permettre d’éviter une erreur judi 
ciaire » seulement lorsqu’il existe une certaine pos
si bilité que l’appel soit accueilli. Un appel qui est 
voué à l’échec ne saurait « permettre d’éviter une  
erreur judiciaire » puisque les possibilités que l’issue  
d’un tel appel joue sur le résultat final du litige sont 
nulles. 

[72]  Ce n’est pas à l’étape de l’autorisation qu’il 
con vient d’examiner exhaustivement le fond du litige  
et de se prononcer définitivement sur l’absence ou 
l’existence d’une erreur de droit. Cependant, il faut 
procéder à un examen préliminaire de la question de  
droit pour déterminer si l’appel a une chance d’être 
accueilli et, par conséquent, de modifier le résultat 
du litige.

[73]  Selon l’arrêt BCIT, le demandeur doit établir 
[TRADUCTION] « plus qu’un argument défendable » 
(par. 30) lors de cet examen préliminaire de l’appel. 
Pourtant, une fois un argument défendable soulevé, 
que faudraitil démontrer de plus pour qu’il soit 
satisfait à cette norme? Vraisemblablement, le juge 
saisi de la demande d’autorisation devrait alors 
examiner les arguments se rapportant à la question 
de droit soulevée en appel de plus près que ce qui  
serait indiqué à cette étape pour trouver plus qu’un 
argument défendable. À mon humble avis, exiger un 
examen plus approfondi du point de droit brouille 
les rôles respectifs de la formation saisie de la 
demande d’autorisation et de celle saisie de l’appel. 

[74]  Selon moi, ce qu’il faut démontrer, pour 
l’appli ca tion du par. 31(2), c’est que la question de  
droit invoquée a un fondement défendable. Ce cri
tère s’applique souvent à l’étape de l’autorisation, 
pour établir sommairement le bienfondé de l’appel 
(voir par exemple Quick Auto Lease Inc. c. Nordin, 
2014 MBCA 32, 303 Man. R. (2d) 262, par. 5; R. c. 
Fedossenko, 2013 ABCA 164 (CanLII), par. 7). Il  
est bien connu et a été exprimé de diverses façons :  
[TRADUCTION] «  une possibilité raisonnable d’être  
accu eilli » (a reasonable prospect of success) (Quick  
Auto Lease, par. 5; Enns c. Hansey, 2013 MBCA 23  
(CanLII), par. 2); une « certaine chance de suc cès » 
(some hope of success) et un «  fondement suf fi
sant » (sufficient merit) (R. c. Hubley, 2009 PECA  
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argument” (R. v. Will, 2013 SKCA 4, 405 Sask. R. 
270, at para. 8). In my view, the common thread  
among the various expressions used to describe 
arguable merit is that the issue raised by the ap pli
cant cannot be dismissed through a preliminary ex
am ination of the question of law. In order to decide  
whether the award should be set aside, a more thor
ough examination is necessary and that ex am i na
tion is appropriately conducted by the court hear ing  
the appeal once leave is granted.

[75]  Assessing whether the issue raised by an  
application for leave to appeal has arguable merit 
must be done in light of the standard of review 
on which the merits of the appeal will be judged. 
This requires a preliminary assessment of the ap
pli ca ble standard of review. As I will later explain, 
reasonableness will almost always apply to com
mer cial arbitrations conducted pursuant to the AA, 
except in the rare circumstances where the question 
is one that would attract a correctness standard, such 
as a constitutional question or a question of law of  
central importance to the legal system as a whole 
and outside the adjudicator’s expertise. Therefore, 
the leave inquiry will ordinarily ask whether there 
is any arguable merit to the position that the ar bi tra
tor’s decision on the question at issue is un rea son
able, keeping in mind that the decisionmaker is not 
required to refer to all the arguments, provisions or 
jurisprudence or to make specific findings on each 
constituent element, for the decision to be rea son
able (Newfoundland and Labrador Nurses’ Union 
v. Newfoundland and Labrador (Treasury Board),  
2011 SCC 62, [2011] 3 S.C.R. 708, at para. 16). Of 
course, the leave court’s assessment of the standard 
of review is only preliminary and does not bind the 
court which considers the merits of the appeal. As 
such, this should not be taken as an invitation to 
engage in extensive arguments or analysis about the 
standard of review at the leave stage.

21, 289 Nfld. & P.E.I.R. 174, par. 11); un « argu
ment plausible » (credible argument) (R. c. Will, 
2013 SKCA 4, 405 Sask. R. 270, par. 8). À mon 
avis, les diverses appellations qui désignent le 
fondement défendable présentent un élément com
mun : l’argument soulevé par le demandeur ne peut 
être rejeté à l’issue d’un examen préliminaire de la 
question de droit. Pour déterminer s’il faut annuler 
la sentence arbitrale, un examen approfondi est 
néces saire, et c’est au tribunal saisi de l’appel qu’il 
incombe, une fois l’autorisation accordée.

[75]  L’examen visant à décider si la question sou
le vée dans la demande d’autorisation d’appel a un 
fondement défendable doit se faire à la lumière de  
la norme de contrôle applicable à l’analyse du bien 
fondé de l’appel. Il faut donc procéder à un examen 
préliminaire ayant pour objet la norme applicable. 
Comme nous le verrons, la norme de la décision 
rai  son nable s’appliquera presque toujours aux arbi
trages commerciaux régis par l’AA, sauf dans les  
rares circonstances où l’application de la norme de 
la déci sion correcte s’imposera, notamment lorsqu’il 
s’agit d’une question constitutionnelle ou d’une 
ques tion de droit qui revêt une importance capitale 
pour le système juridique dans son ensemble et qui 
est étrangère au domaine d’expertise du décideur 
administratif. Par conséquent, dans le cadre de l’exa 
men préalable à l’autorisation le tribunal s’inter ro
gera ordinairement quant à savoir si la pré ten tion —  
selon laquelle la sentence arbitrale sur la question en 
litige était déraisonnable — a un fon de ment défen 
dable, compte tenu du fait que le déci deur n’est pas 
tenu de faire référence à tous les argu ments, dis po
sitions ou précédents ni de tirer une conclusion pré
cise sur chaque élément constitutif du rai son ne ment 
pour que sa décision soit raisonnable (New found land 
and Labrador Nurses’ Union c. Terre - Neuve-  et-
Labrador (Conseil du Trésor), 2011 CSC 62, [2011] 
3 R.C.S. 708, par.  16). Certes, le tribunal saisi  
de la demande d’autorisation ne procède qu’à un 
exa men préliminaire ayant pour objet la norme de 
con trôle, qui ne lie pas celui qui se penchera sur le  
bienfondé de l’appel. Ainsi, il ne faudrait pas con
si dé rer qu’il s’agit d’une invitation à se perdre en  
analyses ou en arguments poussés à propos de la  
norme de contrôle à l’étape de la demande d’auto
risation. 
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[76]  In BCIT, Saunders J.A. considered the stage 
of s. 31(2)(a) of the AA at which an examination  
of the merits of the appeal should occur. At the be
hest of one of the parties, she considered ex am
in ing the merits under the miscarriage of justice  
criterion. However, she decided that a con sid er ation 
of the mer its was best done at the residual discretion 
stage. Her reasons indicate that this decision was mo
ti vated by the desire to take a consistent ap proach  
across s. 31(2)(a), (b) and (c):

 Where, then, if anywhere, does consideration of the 
merits of the appeal belong? Mr. Roberts for the Student 
Association contends that any consideration of the merits 
of the appeal belongs in the determination of whether 
a miscarriage of justice may occur; that is, under the 
second criterion. I do not agree. In my view, the apparent 
merit or lack of merit of an appeal is part of the exercise 
of the residual discretion, and applies equally to all three 
subsections, (a) through (c). Just as an appeal woefully 
lacking in merit should not attract leave under (b) (of 
importance to a class of people including the applicant) 
or (c) (of general or public importance), so too it should 
not attract leave under (a). Consideration of the merits, 
for consistency in the section as a whole, should be made 
as part of the exercise of residual discretion. [para. 29]

[77]  I acknowledge the consistency rationale. How
ever, in my respectful opinion, the desire for a con
sis tent approach to s. 31(2)(a), (b) and (c) cannot 
over ride the text of the legislation. Unlike s. 31(2)(b)  
and (c), s. 31(2)(a) requires an assessment to de ter
mine whether allowing leave to appeal “may pre vent  
a miscarriage of justice”. It is my opinion that a 
preliminary assessment of the question of law is an 
implicit component in a determination of whether 
allowing leave “may prevent a miscarriage of jus
tice”.

[78]  However, in an application for leave to appeal 
pursuant to s. 31(2)(b) or (c), neither of which con
tain a miscarriage of justice requirement, I agree 
with Justice Saunders in BCIT that a preliminary 

[76]  Dans BCIT, la juge Saunders s’interroge sur  
l’étape à laquelle il convient d’examiner le bien 
fondé de l’appel dans le cadre de l’analyse requise  
par l’al. 31(2)(a) de l’AA. Contrairement à ce que  
prétendait une partie, soit que l’évaluation du bien 
fondé se rapporte au critère de l’erreur judiciaire, 
la juge détermine que cet examen se rattache plutôt 
à l’exercice du pouvoir discrétionnaire. Ses motifs 
révèlent que sa décision découle de sa volonté  
d’ado pter une approche uniforme à l’égard des  
al. 31(2)(a), (b) et (c) : 

 [TRADUCTION] À quel moment, le cas éché ant,  
fautil alors examiner le bienfondé de l’appel? 
M. Roberts, qui représente l’Association étudiante, pré
tend qu’il convient de procéder à cet examen lorsqu’on 
se demande si une erreur judiciaire risque d’être com
mise, c’estàdire, à la deuxième étape. Je ne suis pas 
d’accord. À mon avis, l’appréciation du bienfondé ou 
de l’absence de fondement apparent de l’appel s’inscrit 
dans l’exercice du pouvoir discrétionnaire résiduel et 
s’applique également aux trois alinéas, de (a) à (c). Tout 
comme un appel manifestement dénué de fondement 
ne devrait pas être autorisé en vertu de l’al.  (b) (revêt 
de l’importance pour une catégorie ou un groupe de 
personnes dont le demandeur fait partie) ou de l’al. (c) 
(est d’importance publique), un tel appel ne devrait pas 
non plus être autorisé en vertu de l’al. (a). Dans un but 
d’uniformité à l’égard de l’article entier, l’appréciation 
du bienfondé devrait être intégrée à l’exercice du pou
voir discrétionnaire résiduel. [par. 29]

[77]  Je reconnais la validité du raisonnement axé  
sur l’uniformité. Cependant, à mon humble avis,  
cette volonté d’adopter une démarche semblable au 
regard des al. 31(2)(a), (b) et (c) ne saurait l’empor
ter sur le libellé de la disposition. Contrairement 
aux al. 31(2)(b) et (c), l’al. 31(2)(a) exige que le tri
bu nal détermine si le fait d’autoriser l’appel « peut  
permettre d’éviter une erreur judiciaire ». J’estime 
qu’un examen préliminaire de la question de droit 
s’ins crit implicitement dans l’examen qui vise à déter
mi ner si l’autorisation « peut permettre d’évi ter une 
erreur judiciaire ». 

[78]  Cependant, lorsqu’il s’agit d’une demande 
d’auto ri sa tion d’appel présentée en vertu des  
al. 31(2)(b) ou (c) — puisque ces dispositions ne  
pré voient pas le risque d’erreur judiciaire comme  
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examination of the merits of the question of law 
should be assessed at the residual discretion stage 
of the analysis as considering the merits of the 
proposed appeal will always be relevant when de
cid ing whether to grant leave to appeal under s. 31. 

[79]  In sum, in order to establish that “the in ter
ven tion of the court and the determination of the  
point of law may prevent a miscarriage of justice” 
for the purposes of s. 31(2)(a) of the AA, an ap pli
cant must demonstrate that the point of law on ap
peal is material to the final result and has arguable 
merit.

(b) Application to the Present Case

[80]  The CA Leave Court found that the arbi tra
tor may have erred in law by not interpreting the 
Agree ment as a whole, specifically in ignoring the  
“maximum amount” proviso. Accepting that this is  
a question of law for these purposes only, a de ter
mi na tion of the question would be material because 
it could change the ultimate result arrived at by the 
arbitrator. The arbitrator awarded $4.14 million in 
damages on the basis that there was an 85 percent 
chance the TSXV would approve a finder’s fee paid 
in $0.15 shares. If Creston’s argument is correct and 
the $0.15 share price is foreclosed by the “max i
mum amount” proviso, damages would be reduced 
to US$1.5 million, a significant reduction from the 
arbitrator’s award of damages.

[81]  As s. 31(2)(a) of the AA is the relevant pro
vi sion in this case, a preliminary assessment of the 
ques tion of law will be conducted in order to de
ter mine if a miscarriage of justice could have oc
curred had Creston been denied leave to appeal. 
Creston argues that the fact that the arbitrator’s 
conclusion results in Sattva receiving shares valued 
at considerably more than the US$1.5 million max i
mum dictated by the “maximum amount” pro viso is 

cri tère —, je souscris aux commentaires formulés 
par la juge Saunders dans BCIT selon lesquels l’exa
men préliminaire du bienfondé de la question de 
droit devrait intervenir à l’étape de l’exercice du pou
voir discrétionnaire résiduel dans l’analyse, puisque  
l’examen du bienfondé de l’appel proposé demeure 
pertinent dans la décision d’accorder ou non l’auto
ri sa tion d’appel en vertu de l’art. 31. 

[79]  Bref, afin d’établir que l’intervention du tri
bunal est justifiée [TRADUCTION] « et que le règle
ment de la question de droit peut permettre d’éviter 
une erreur judiciaire  » pour l’application de 
l’al. 31(2)(a) de l’AA, le demandeur doit prouver 
que le point de droit en appel aura une incidence sur 
le résultat final et qu’il est défendable. 

b) Application au présent pourvoi

[80]  La formation de la CA saisie de la demande 
d’auto ri sa tion a conclu à la possibilité d’une erreur  
de droit par l’arbitre qui n’aurait pas inter prété 
l’entente dans son ensemble et, plus par ti cu li ère
ment, aurait fait fi de la stipulation relative au « pla
fond ». Admettons cette prétention comme question 
de droit uniquement pour les besoins de la cause.  
Le règlement de la question est déterminant parce 
qu’il pourrait avoir pour effet de modifier la sen
tence de l’arbitre, lequel a accordé 4,14 millions $ 
en dommagesintérêts au motif qu’il évaluait à  
85  p.  100 la probabilité que la Bourse approuve  
des honoraires d’intermédiation payés en actions, à  
rai son de 0,15 $ l’unité. Si l’argument invoqué par 
Creston est correct et que le cours de l’action ne 
peut s’établir à 0,15 $ en raison de la stipulation rela
tive au « plafond », les dommagesintérêts seraient 
réduits à 1,5 million $US, une amputation con si dé
ra ble de la somme initiale accordée. 

[81]  Comme l’al. 31(2)(a) de l’AA est la dis po si
tion pertinente en l’espèce, il doit être procédé à un  
examen préliminaire de la question de droit pour 
déterminer le risque qu’une erreur judiciaire découle 
du rejet de la demande d’autorisation d’appel pré
sentée par Creston. Cette dernière soutient que le 
fait que Sattva reçoive un portefeuille d’actions dont 
la valeur est très supérieure au plafond de 1,5 mil
lion  $US en exécution de la sentence arbitrale 
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evidence of the arbitrator’s failure to con sider that  
proviso.

[82]  However, the arbitrator did refer to s. 3.1, the  
“maximum amount” proviso, at two points in his de
ci sion: paras. 18 and 23(a). For example, at para. 23  
he stated:

 In summary, then, as of March 27, 2007 it was clear and  
beyond argument that under the Agreement:

(a) Sattva was entitled to a fee equal to the maximum 
amount payable pursuant to the rules and policies 
of the TSX Venture Exchange – section 3.1. It is 
common ground that the quantum of this fee is 
US$1,500,000.

(b) The fee was payable in shares based on the Mar ket 
Price, as defined in the Agreement, unless Sattva  
elected to take it in cash or a combination of cash 
and shares.

(c) The Market Price, as defined in the Agreement, 
was $0.15. [Emphasis added.]

[83]  Although the arbitrator provided no express 
in  di  ca  tion that he considered how the “maximum 
amount” proviso interacted with the Market Price def
i ni tion, such consideration is implicit in his de ci  sion. 
The only place in the contract that specifies that the 
amount of the fee is calculated as US$1.5 mil lion is 
the “maximum amount” proviso’s ref er ence to s. 3.3 
of the TSXV Policy 5.1. The arbitrator ac knowl
edged that the quantum of the fee is US$1.5 million 
and awarded Sattva US$1.5 million in shares priced 
at $0.15. Contrary to Creston’s ar gu ment that the 
arbitrator failed to consider the proviso in construing 
the Agreement, it is apparent on a preliminary ex am
i nation of the question that the arbitrator did in fact 
consider the “maximum amount” proviso.

[84]  Accordingly, even had the CA Leave Court 
prop erly identified a question of law, leave to ap
peal should have been denied. The requirement that 
there be arguable merit that the arbitrator’s decision 
was unreasonable is not met and the miscarriage of 
justice threshold was not satisfied.

prouve que l’arbitre n’a pas tenu compte de la sti pu
la tion relative au « plafond ». 

[82]  Or, l’arbitre renvoie effectivement à l’art. 3.1, 
la stipulation relative au « plafond », à deux reprises 
dans sa décision, soit aux par. 18 et 23(a). Par exem
ple, il affirme ce qui suit au par. 23 :

[TRADUCTION]

 Bref, à partir du 27 mars 2007, il était clair et incon
tes table qu’aux termes de l’entente : 

(a) Sattva avait le droit de recevoir des honoraires 
équivalant au plafond payable conformément aux 
règles et politiques de la Bourse de croissance 
TSX – article 3.1. Les parties conviennent que le 
montant des honoraires s’établit à 1 500 000 $US.

(b) La commission était payable en actions, en fonc
tion du cours, tel qu’il est défini dans l’entente, 
à moins que Sattva n’opte pour le versement des 
hono raires en argent ou en argent et en actions.

(c) Le cours de l’action, tel qu’il est défini dans 
l’entente, s’établissait à 0,15 $. [Je souligne.]

[83]  Ainsi, même si l’arbitre n’indique pas expres
sé ment avoir examiné le jeu de la stipulation rela
tive au « plafond » et de la définition du cours, cet  
examen ressort implicitement de sa sentence. La 
seule clause de l’entente qui prévoit le montant des 
honoraires, soit 1,5 million $US, est la stipulation 
relative au « plafond », qui renvoie au point 3.3 de 
la politique 5.1 de la Bourse. Reconnaissant que le 
montant des honoraires s’élève à 1,5 million $US, 
l’arbitre a accordé à Sattva pareille somme, payable 
en actions, à raison de 0,15 $ l’unité. Contrairement 
à l’argument avancé par Creston, selon qui l’arbitre 
aurait négligé la stipulation dans son interprétation 
de l’entente, il ressort de l’examen préliminaire de  
la question que l’arbitre a effectivement tenu compte  
de la stipulation relative au « plafond ». 

[84]  Par conséquent, même si la Cour d’appel avait  
cerné à juste titre une question de droit, elle aurait  
dû rejeter la demande d’autorisation. Il n’était pas  
satisfait au critère qui exige que le caractère dérai
sonnable de la sentence arbitrale ait un fondement 
défendable, ni à celui de l’erreur judiciaire. 
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(5) Residual Discretion to Deny Leave

(a) Considerations in Exercising Residual Dis-
cre tion in a Section 31(2)(a) Leave Ap pli-
cation

[85]  The B.C. courts have found that the words 
“may grant leave” in s. 31(2) of the AA confer on 
the court residual discretion to deny leave even 
where the requirements of s. 31(2) are met (BCIT, 
at paras. 9 and 26). In BCIT, Saunders J.A. sets out 
a nonexhaustive list of considerations that would 
be applicable to the exercise of discretion (para. 31):

1. “the apparent merits of the appeal”;

2. “the degree of significance of the issue to the 
par ties, to third parties and to the community at  
large”;

3. “the circumstances surrounding the dispute and 
adjudication including the urgency of a final an
swer”;

4. “other temporal considerations including the op
por tu nity for either party to address the result 
through other avenues”;

5. “the conduct of the parties”;

6. “the stage of the process at which the appealed 
de ci sion was made”;

7. “respect for the forum of arbitration, chosen  
by the parties as their means of resolving dis
putes”; and

8. “recognition that arbitration is often intended to  
provide a speedy and final dispute mech a nism, 
tailormade for the issues which may face the 
parties to the arbitration agreement”.

(5) Le pouvoir discrétionnaire résiduel qui habi
lite à refuser l’autorisation

a) Éléments à examiner dans l’exercice du pou-
voir discrétionnaire résiduel à l’égard d’une  
demande d’autorisation présentée en vertu 
de l’al. 31(2)(a) 

[85]  Les tribunaux de la C.B. ont conclu que les 
termes [TRADUCTION] « peut accorder l’autorisation » 
figurant au par. 31(2) de l’AA confèrent au tribunal 
un pouvoir discrétionnaire résiduel qui lui permet de 
refuser l’autorisation même quand les critères pré
vus par la disposition sont respectés (BCIT, par. 9 
et 26). Dans BCIT, la juge Saunders énumère des 
facteurs à considérer dans l’exercice de ce pouvoir 
discrétionnaire (par. 31) : 

1. [TRADUCTION] «  le bienfondé apparent de 
l’appel »;

2. « l’importance de la question pour les parties, 
les tiers et la société en général »; 

3. « les circonstances qui sont à l’origine du dif fé
rend et de l’arbitrage, y compris le besoin urgent  
d’obtenir un règlement définitif »;

4. « d’autres considérations temporelles, y com
pris la possibilité pour l’une ou l’autre des parties 
de remédier autrement aux conséquences »;

5. « la conduite des parties »;

6. « l’étape à laquelle la décision qui a été portée 
en appel avait été prise »;

7. « le respect du choix des parties d’avoir recours 
à l’arbitrage pour résoudre leurs différends »; 

8. « la reconnaissance du fait que l’arbitrage cons
ti tue souvent un moyen expéditif et définitif de 
régler les différends, spécialement conçu pour 
trai ter les enjeux susceptibles de toucher les 
par ties à la convention d’arbitrage ». 
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[86]  I agree with Justice Saunders that it is not ap
pro pri ate to create what she refers to as an “im mu
ta ble checklist” of factors to consider in exercising 
discretion under s. 31(2) (BCIT, at para. 32). How
ever, I am unable to agree that all the listed con sid
erations are applicable at this stage of the analysis.

[87]  In exercising its statutorily conferred dis cre
tion to deny leave to appeal pursuant to s. 31(2)(a),  
a court should have regard to the traditional bases for 
refusing discretionary relief: the parties’ conduct,  
the existence of alternative remedies, and any undue  
delay (Immeubles Port Louis Ltée v. La fon taine (Vil-
lage), [1991] 1 S.C.R. 326, at pp. 36467). Bal ance  
of convenience considerations are also in volved  
in determining whether to deny dis cre tion ary relief  
(MiningWatch Canada v. Canada (Fish eries and  
Oceans), 2010 SCC 2, [2010] 1 S.C.R. 6, at para. 52).  
This would include the urgent need for a final answer.

[88]  With respect to the other listed considerations 
and addressed in turn below, it is my opinion that 
they have already been considered elsewhere in the 
s. 31(2)(a) analysis or are more appropriately con
sidered elsewhere under s. 31(2). Once con sid ered, 
these matters should not be assessed again under 
the court’s residual discretion.

[89]  As discussed above, in s. 31(2)(a), a pre lim
inary assessment of the merits of the question of law 
at issue in the leave application is to be considered 
in determining the miscarriage of justice question. 
The degree of significance of the issue to the parties 
is covered by the “importance of the result of the 
arbitration to the parties” criterion in s. 31(2)(a). 
The degree of significance of the issue to third 
parties and to the community at large should not 
be considered under s. 31(2)(a) as the AA sets these 
out as separate grounds for granting leave to appeal 
under s. 31(2)(b) and (c). Furthermore, respect for 
the forum of arbitration chosen by the parties is a 
consideration that animates the legislation itself and 

[86]  Je conviens avec la juge Saunders pour dire  
qu’il n’est pas opportun de dresser ce qu’elle 
appelle une [TRADUCTION] « liste immuable » de fac 
teurs à considérer dans l’exercice du pouvoir dis
cré  tion naire prévu au par.  31(2) (BCIT, par.  32). 
Cepen dant, je ne peux convenir que tous les fac teurs  
qui figurent sur la liste qu’elle a dressée sont appli
cables à cette étape de l’analyse. 

[87]  Dans l’exercice du pouvoir discrétionnaire 
que lui confère l’al. 31(2)(a) et qui l’habilite à reje
ter la demande d’autorisation, le tribunal devrait 
exa mi ner les motifs traditionnels justifiant le refus 
d’une réparation discrétionnaire : la conduite des par
ties, l’existence d’autres recours et tout retard indu 
(Immeu bles Port Louis Ltée c. Lafontaine (Village), 
[1991] 1 R.C.S. 326, p.  364367). L’exercice du 
pouvoir discrétionnaire qui permet de refuser une 
répar ation fait intervenir des considérations rela ti ves 
à la prépondérance des inconvénients (Mines Alerte 
Canada c. Canada (Pêches et Océans), 2010 CSC  
2, [2010] 1 R.C.S. 6, par. 52). Parmi cellesci se trouve  
le besoin urgent d’obtenir un règlement définitif.

[88]  Quant aux autres facteurs mentionnés dans la  
liste et dont je traite successivement ciaprès, j’estime  
qu’ils ont déjà été examinés dans le cadre de l’ana
lyse fondée sur l’al. 31(2)(a) ou qu’il conviendrait 
mieux de les examiner à un autre volet du critère 
énoncé au par. 31(2). Une fois examinés, ces fac
teurs ne devraient pas être réexaminés par le tri bu nal  
au moment de l’exercice de son pouvoir dis cré tion
naire résiduel. 

[89]  Je le rappelle, dans l’analyse fondée sur l’al.  
31(2)(a), il faut procéder à l’examen préliminaire 
du bienfondé de la question de droit soulevée dans 
la demande d’autorisation pour déterminer s’il  
y a risque d’erreur judiciaire. La question de l’impor
tance pour les parties se règle à l’al.  31(2)(a)  :  
[TRADUCTION] « l’importance de l’issue de l’arbitrage 
pour les parties ». L’importance de la question pour 
les tiers et pour la société en général ne doit pas être 
examinée à l’al. 31(2)(a), car l’AA prévoit ces motifs 
à des dispositions distinctes, soit les al. 31(2)(b) et 
(c). En outre, le respect du choix des parties d’avoir 
recours à l’arbitrage soustend la loi ellemême, ce 
dont témoigne le seuil élevé auquel l’autorisation 
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can be seen in the high threshold to obtain leave 
under s.  31(2)(a). Recognition that arbitration is 
often chosen as a means to obtain a fast and final 
resolution tailormade for the issues is already 
reflected in the urgent need for a final answer.

[90]  As for the stage of the process at which the 
de ci sion sought to be appealed was made, it is not a 
con sid er ation relevant to the exercise of the court’s 
residual discretion to deny leave under s. 31(2)(a).  
This factor seeks to address the concern that grant
ing leave to appeal an interlocutory decision may be 
pre mature and result in unnecessary frag men tation 
and delay of the legal process (D. J. M. Brown and  
J. M. Evans, with the assistance of C. E. Deacon,  
Judicial Review of Administrative Ac tion in Canada  
(looseleaf), at pp. 367 to 376). However, any such  
concern will have been pre vi ously addressed by the 
leave court in its analysis of whether a miscarriage 
of justice may arise; more specifically, whether the 
interlocutory issue has the potential to affect the 
final result. As such, the abovementioned concerns 
should not be con sid ered anew.

[91]  In sum, a nonexhaustive list of dis cre tion
ary factors to consider in a leave application under  
s. 31(2)(a) of the AA would include:

• conduct of the parties;

• existence of alternative remedies;

• undue delay; and

• the urgent need for a final answer.

[92]  These considerations could, where ap pli ca
ble, be a sound basis for declining leave to appeal 
an arbitral award even where the statutory criteria of 
s. 31(2)(a) have been met. However, courts should 

est subordonnée aux termes de l’al.  31(2)(a). La 
recon nais sance du fait que l’arbitrage constitue 
sou vent un moyen expéditif et définitif de régler les  
différends et spécialement conçu pour traiter les 
enjeux susceptibles de toucher les parties à la con
ven tion d’arbitrage s’inscrit dans le besoin urgent 
d’obte nir un règlement définitif. 

[90]  Quant à l’étape du processus à laquelle la  
décision dont on veut faire appel a été rendue, ce 
n’est pas un facteur pertinent pour l’exercice par 
le tribunal du pouvoir discrétionnaire résiduel 
conféré par l’al. 31(2)(a) qui lui permet de refuser 
l’autorisation. Ce facteur a été défini en réponse à 
des préoccupations selon lesquelles l’autorisation 
d’appeler d’une décision interlocutoire risque d’être  
prématurée et d’entraîner des retards indus ainsi  
qu’une fragmentation inutile du processus judi ci aire 
(D. J. M. Brown et J. M. Evans, avec la col la bor a 
tion de C. E. Deacon, Judicial Review of Administra-
tive Action in Canada (feuilles mobiles), p. 367 à 
376). Or, ces préoccupations auront été dis sipées 
par la formation saisie de la demande d’auto ri sa tion 
lorsqu’elle se sera penchée sur le risque d’erreur  
judiciaire, et, plus précisément, sur la possibilité que  
la question interlocutoire ait une incidence sur le  
résultat final. Ainsi, les préoccupations mentionnées 
précédemment ne devraient donc pas être réexa mi
nées.

[91]  En résumé, une liste non exhaustive des fac
teurs à prendre en considération dans l’exercice du 
pou voir discrétionnaire à l’égard d’une demande 
d’auto ri sa tion présentée en vertu de l’al. 31(2)(a) de 
l’AA comprendrait :

• la conduite des parties;

• l’existence d’autres recours;

• un retard indu; 

• le besoin urgent d’obtenir un règlement définitif.

[92]  Ces facteurs pourraient, le cas échéant, justi
fier le rejet de la demande sollicitant l’autorisation 
d’interjeter appel d’une sentence arbitrale même 
dans le cas où il est satisfait aux critères prévus à  
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exercise such discretion with caution. Having found 
an error of law and, at least with respect to s. 31(2)(a), 
a potential miscarriage of justice, these dis cre tion  ary 
factors must be weighed carefully be fore an other wise 
eligible appeal is rejected on dis cre tion ary grounds.

(b) Application to the Present Case

[93]  The SC Leave Court judge denied leave on 
the basis that there was no question of law. Even 
had he found a question of law, the SC Leave Court  
judge stated that he would have exercised his re
sidual discretion to deny leave for two reasons: first, 
be cause of Creston’s conduct in misrepresenting 
the status of the finder’s fee issue to the TSXV and 
Sattva; and second, “on the principle that one of the 
objectives of the [AA] is to foster and preserve the 
integrity of the arbitration system” (para. 41). The 
CA Leave Court overruled the SC Leave Court on 
both of these discretionary grounds.

[94]  For the reasons discussed above, fostering 
and preserving the integrity of the arbitral system 
should not be a discrete discretionary consideration 
under s. 31(2)(a). While the scheme of s. 31(2) rec
og nizes this objective, the exercise of discretion must  
pertain to the facts and circumstances of a particular 
case. This general objective is not a discretionary 
matter for the purposes of denying leave.

[95]  However, conduct of the parties is a valid 
con sid er ation in the exercise of the court’s residual 
dis cre tion under s.  31(2)(a). A discretionary de
ci sion to deny leave is to be reviewed with def er
ence by an appellate court. A discretionary decision 
should not be interfered with merely because an 
appellate court would have exercised the discretion 
differently (R. v. Bellusci, 2012 SCC 44, [2012] 

l’al.  31(2)(a). Cependant, les tribunaux devraient  
faire preuve de prudence dans l’exercice de ce pou
voir discrétionnaire. Après avoir conclu à l’exis 
tence d’une erreur de droit et, au moins en ce qui  
concerne l’al. 31(2)(a), d’un risque d’erreur judi
ciaire, le tribunal doit soupeser ces facteurs avec soin 
avant de décider s’il va rejeter ou non pour des motifs  
discrétionnaires une demande par ailleurs admis
sible. 

b) Application au présent pourvoi 

[93]  Le juge de la CS saisi de la demande d’auto
ri sa tion a rejeté cette dernière au motif qu’elle ne 
soulevait aucune question de droit. Il a indiqué que, 
même s’il avait conclu à l’existence d’une telle ques
tion, il aurait refusé l’autorisation en vertu de son 
pouvoir discrétionnaire résiduel, et ce, pour deux 
rai  sons : premièrement, à cause de la con duite de 
Creston qui a présenté inexactement les faits rela
tifs aux honoraires d’intermédiation à la Bourse et 
à Sattva; deuxièmement, [TRADUCTION] « par égard 
pour le principe selon lequel l’[AA] a notamment 
pour objectif de favoriser et de préserver l’intégrité 
du système d’arbitrage » (par. 41). La formation de 
la CA saisie de la demande d’autorisation a écarté la 
décision de la CS pour ces deux raisons dis cré tion
naires.

[94]  Pour les motifs énoncés précédemment, 
l’objec tif qui vise à favoriser et à préserver l’inté
grité du système d’arbitrage ne devrait pas con sti
tuer une considération distincte dans l’analyse que  
requiert l’al. 31(2)(a) préalable à l’exercice du pou
voir discrétionnaire. Bien que le régime instauré par  
le par. 31(2) reconnaît cet objectif, l’exercice du pou
voir discrétionnaire doit se rapporter aux faits et 
aux circonstances de l’affaire. Cet objectif général 
ne fait pas partie des considérations susceptibles  
de justifier le refus discrétionnaire de l’autorisation. 

[95]  Toutefois, la conduite des parties est un fac
teur que le tribunal peut prendre en considération 
dans l’exercice du pouvoir discrétionnaire résiduel 
que lui confère l’al. 31(2)(a). La cour d’appel doit 
faire preuve de déférence lorsqu’elle contrôle la 
décision discrétionnaire de refuser l’autorisation 
d’interjeter appel. Elle doit se garder d’intervenir 
seulement parce qu’elle aurait exercé son pouvoir 
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2 S.C.R. 509, at paras.  18 and 30). An appellate 
court is only justified in interfering with a lower 
court judge’s exercise of discretion if that judge 
misdirected himself or if his decision is so clearly 
wrong as to amount to an injustice (R. v. Bjelland, 
2009 SCC 38, [2009] 2 S.C.R. 651, at para. 15; and 
R. v. Regan, 2002 SCC 12, [2002] 1 S.C.R. 297, at 
para. 117).

[96]  Here, the SC Leave Court relied upon a 
wellaccepted consideration in deciding to deny 
discretionary relief: the misconduct of Creston. The 
CA Leave Court overturned this decision on the 
grounds that Creston’s conduct was “not directly 
relevant to the question of law” advanced on appeal 
(at para. 27).

[97]  The CA Leave Court did not explain why 
misconduct need be directly relevant to a ques
tion of law for the purpose of denying leave. I see 
nothing in s.  31(2) of the AA that would limit a 
leave judge’s exercise of discretion in the manner 
suggested by the CA Leave Court. My reading of 
the jurisprudence does not support the view that 
misconduct must be directly relevant to the ques
tion to be decided by the court.

[98]  In Homex Realty and Development Co. v. 
Corporation of the Village of Wyoming, [1980] 2  
S.C.R. 1011, at pp. 103738, misconduct by a party  
not directly relevant to the question at issue before 
the court resulted in denial of a remedy. The lit i ga
tion in Homex arose out of a disagreement re gard
ing whether the purchaser of lots in a sub di vi sion,  
Homex, had assumed the obligations of the vendor 
under a subdivision agreement to provide “all the  
requirements, financial and otherwise” for the in
stal la tion of municipal services on a parcel of land  
that had been subdivided (pp. 101516). This Court  
determined that Homex had not been ac corded 
procedural fairness when the municipality passed 
a bylaw related to the dispute (p. 1032). Nev er
the less, discretionary relief to quash the bylaw  
was denied because, among other things, Homex 
had sought “throughout all these proceedings to 

discrétionnaire différemment (R. c. Bellusci, 2012 
CSC 44, [2012] 2 R.C.S. 509, par. 18 et 30). La cour 
d’appel ne saurait intervenir à l’égard de l’exercice 
du pouvoir discrétionnaire par le juge de l’instance 
inférieure que si celuici s’est fondé sur des con si dé
ra tions erronées en droit ou si sa décision est erronée 
au point de créer une injustice (R. c. Bjelland, 2009  
CSC 38, [2009] 2 R.C.S. 651, par. 15; R. c. Regan, 
2002 CSC 12, [2002] 1 R.C.S. 297, par. 117). 

[96]  En l’espèce, la formation de la CS saisie de  
la demande d’autorisation a fondé sur un facteur 
reconnu sa décision de refuser la réparation dis cré
tion naire : l’inconduite de Creston. La formation de  
la CA saisie de la demande d’autorisation a infirmé 
cette décision au motif que [TRADUCTION] « ces faits  
[la conduite de Creston] n’intéressent pas direc te ment 
la question de droit » soulevée en appel (par. 27). 

[97]  La formation de la CA saisie de la demande  
d’autorisation n’a pas expliqué pourquoi l’incon
duite doit se rapporter directement à une question 
de droit pour que l’autorisation soit refusée. Rien 
dans le par. 31(2) de l’AA ne limite l’exercice du 
pou voir discrétionnaire du juge saisi de la demande 
d’autorisation de la façon avancée par la Cour 
d’appel. Mon interprétation de la jurisprudence ne 
cadre pas avec le point de vue selon lequel l’incon
duite d’une partie doit se rapporter direc te ment à la 
question devant être tranchée par la cour. 

[98]  Dans l’arrêt Homex Realty and Develop ment 
Co. c. Corporation of the Village of Wyoming, [1980] 
2 R.C.S. 1011, p. 10371038, l’inconduite d’une par
tie ne se rapportait pas directement à la question en 
cause devant la Cour, mais cette dernière a néan
moins refusé d’accorder la réparation. Le litige tirait 
son ori gine d’un désaccord sur la question de savoir 
si l’acheteur de lots sur un lotissement, Homex, 
avait assumé les obligations du vendeur prévues à  
la convention de lotissement, c’estàdire de satis
faire à « toutes les exigences, financières ou autres »  
relativement à l’installation des services d’utilité  
pub li que sur un lotissement (p. 10151016). La Cour  
décide qu’Homex n’a pas bénéficié de l’équité pro
cé du rale lorsque la municipalité avait ado pté un  
règle ment se rapportant au litige (p. 1032). Néan
moins, la demande visant à obtenir l’annu la tion dis
cré tion naire du règlement a été rejetée notam ment  
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avoid the burden associated with the subdivision 
of the lands” that it owned (p. 1037), even though 
the Court held that Homex knew this obligation was 
its responsibility (pp. 101719). This conduct was 
related to the dispute that gave rise to the litigation, 
but not to the question of whether the bylaw was 
enacted in a procedurally fair manner. Accordingly, 
I read Homex as authority for the proposition that 
misconduct related to the dispute that gave rise to 
the proceedings may justify the exercise of dis cre
tion to refuse the relief sought, in this case refusing 
to grant leave to appeal.

[99]  Here, the arbitrator found as a fact that Cres
ton misled the TSXV and Sattva regarding “the na
ture of the obligation it had undertaken to Sattva 
by representing that the finder’s fee was payable in 
cash” (para. 56(k)). While this conduct is not tied to 
the question of law found by the CA Leave Court, 
it is tied to the arbitration proceeding convened 
to determine which share price should be used to 
pay Sattva’s finder’s fee. The SC Leave Court was 
entitled to rely upon such conduct as a basis for de
ny ing leave pursuant to its residual discretion.

[100]  In the result, in my respectful opinion, even 
if the CA Leave Court had identified a question of 
law and the miscarriage of justice test had been 
met, it should have upheld the SC Leave Court’s 
denial of leave to appeal in deference to that court’s 
exercise of judicial discretion.

[101]  Although the CA Leave Court erred in 
grant ing leave, these protracted proceedings have 
none the less now reached this Court. In light of 
the fact that the true concern between the parties 
is the merits of the appeal — that is, how much 
the Agreement requires Creston to pay Sattva — 
and that the courts below differed significantly in 
their interpretation of the Agreement, it would be 

parce que « [t]out au long de ces pro cé du res, Homex 
a cherché à éviter les obli ga tions qui se rattachent au 
lotissement des terrains » qu’elle détenait (p. 1037), 
même si Homex savait, de l’avis de la Cour, qu’elle 
devait assumer cette obli ga tion (p.  10171019).  
Cette conduite se rappor tait, non pas à la question  
de savoir si le règlement avait été adopté d’une 
manière équitable sur le plan de la procédure, mais 
au désaccord à l’origine dulitige. Par conséquent, 
je crois que l’arrêt Homex étaye la proposition selon 
laquelle une conduite répré hen si ble se rapportant au  
différend à l’origine du litige peut justifier le refus  
de la réparation dis cré tion naire sollicitée, en l’occur
rence l’autorisation d’interjeter appel. 

[99]  En l’espèce, l’arbitre a tiré la conclusion de 
fait suivante : Creston a induit la Bourse et Sattva en 
erreur en ce qui concerne [TRADUCTION] « la nature de 
l’obli ga tion qu’elle avait contractée envers Sattva en 
affirmant que les honoraires d’intermédiation étaient  
payables en argent » (par.  56(k)). Bien que cette  
conduite ne soit pas reliée à la question de droit  
énon cée par la formation de la CA saisie de la  
demande d’autorisation, elle est reliée à l’arbi trage 
visant à déterminer le cours de l’action appli cable 
aux fins du versement des honoraires d’inter mé di a
tion de Sattva. La Cour suprême pouvait à bon droit  
fonder sur une telle conduite sa décision de refu ser 
l’autorisation, en vertu de son pouvoir dis cré tion

naire.

[100]  Par conséquent, à mon humble avis, même 
si la formation de la CA saisie de la demande d’auto
ri sa tion avait défini une question de droit et qu’il  
avait été satisfait au critère du risque d’erreur judi
ci aire, elle aurait dû confirmer la décision de la  
formation de la CS saisie de la demande d’auto ri sa
tion de rejeter cette demande, par égard pour l’exer
cice du pouvoir discrétionnaire de cette cour. 

[101]  S’il est vrai que la formation de la CA saisie 
de la demande d’autorisation a commis une erreur 
en autorisant l’appel, ces interminables procédures 
ne s’en trouvent pas moins à l’heure actuelle devant 
nous. Puisque, par ailleurs, c’est la question de fond 
de l’appel — soit celle de savoir combien l’entente 
exige que Creston paie à Sattva  — qui intéresse 
réellement les parties, et que les tribunaux d’instance 
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unsatisfactory not to address the very dispute that 
has given rise to these proceedings. I will therefore 
proceed to consider the three remaining questions 
on appeal as if leave to appeal had been properly 
granted.

C. Standard of Review Under the AA

[102]  I now turn to consideration of the decisions 
of the appeal courts. It is first necessary to de ter
mine the standard of review of the arbitrator’s de
ci sion in respect of the question on which the CA 
Leave Court granted leave: whether the arbitrator 
construed the finder’s fee provision in light of the 
Agreement as a whole, particularly, whether the 
finder’s fee provision was interpreted having regard 
for the “maximum amount” proviso.

[103]  At the outset, it is important to note that the 
Administrative Tribunals Act, S.B.C. 2004, c. 45, 
which sets out standards of review of the de ci sions 
of many statutory tribunals in British Columbia (see  
ss. 58 and 59), does not apply in the case of ar bi tra
tions under the AA.

[104]  Appellate review of commercial arbitration 
awards takes place under a tightly defined regime 
specifically tailored to the objectives of commercial 
arbitrations and is different from judicial review 
of a decision of a statutory tribunal. For example, 
for the most part, parties engage in arbitration by 
mutual choice, not by way of a statutory process. 
Additionally, unlike statutory tribunals, the parties 
to the arbitration select the number and identity of  
the arbitrators. These differences mean that the ju
di cial review framework developed in Dunsmuir 
v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 
190, and the cases that followed it, is not entirely 
applicable to the commercial arbitration context. 
For example, the AA forbids review of an arbitrator’s 
factual findings. In the context of commercial ar
bi tra tion, such a provision is absolute. Under the 

inférieure ont considérablement divergé d’opinion 
quant à l’interprétation qu’il faut donner à l’entente, 
il serait bien peu satisfaisant que le véritable litige à 
l’origine de cette instance ne soit pas réglé. Je vais 
donc examiner les trois autres questions soulevées 
en appel comme si l’autorisation d’interjeter appel 
avait été accordée à bon droit. 

C. Norme de contrôle applicable aux affaires 
régies par l’AA

[102]  Abordons les décisions des tribunaux sié
geant en appel. Tout d’abord, il est nécessaire de 
déterminer la norme applicable au contrôle de la  
sentence arbitrale en fonction de la question à 
l’égard de laquelle la formation de la CA saisie de la  
demande d’auto ri sa tion a accordé cette derni ère  :  
l’arbitre atil interprété la disposition sur les hono
rai res d’intermédiation à la lumière de l’entente 
dans son ensemble? Plus par ti cu li ère ment, l’atil 
interprétée en tenant compte de la sti pu la tion rela
tive au « plafond »? 

[103]  D’entrée de jeu, il convient de souligner que 
l’Administrative Tribunals Act, S.B.C. 2004, ch. 45,  
laquelle prévoit les normes de contrôle appli ca bles 
aux décisions rendues par de nombreux tri bu naux 
administratifs de la ColombieBritannique (art. 58 et 
59), ne s’applique pas aux arbitrages régis par l’AA. 

[104]  L’examen en appel des sentences arbitrales 
commerciales s’inscrit dans un régime, strictement 
défini et adapté aux objectifs de l’arbitrage com mer
cial, qui diffère du contrôle judiciaire d’une décision 
rendue par un tribunal administratif. Par exemple, la 
plupart du temps, les parties décident d’un commun 
accord de soumettre leur différend à l’arbitrage. Il ne 
s’agit pas d’un processus imposé par la loi. De plus,  
contrairement à la procédure devant un tribunal 
admi ni stra tif, dans le cas d’un arbitrage les parties 
à la convention choisissent le nombre d’arbitres et 
l’iden tité de chacun. Ces différences révèlent que 
le cadre relatif au contrôle judiciaire établi dans  
l’arrêt Dunsmuir c. Nouveau-Brunswick, 2008 CSC 
9, [2008] 1 R.C.S. 190, et les arrêts rendus depuis, ne  
peut être tout à fait transposé dans le contexte de  
l’arbitrage commercial. Par exemple, l’AA interdit 
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Dunsmuir judicial review framework, a privative 
clause does not prevent a court from reviewing a 
de ci sion, it simply signals deference (Dunsmuir, at 
para. 31).

[105]  Nevertheless, judicial review of ad min
is tra tive tribunal decisions and appeals of ar bi tra
tion awards are analogous in some respects. Both  
involve a court reviewing the decision of a non
judicial decisionmaker. Additionally, as expertise 
is a factor in judicial review, it is a factor in com
mer cial arbitrations: where parties choose their 
own decisionmaker, it may be presumed that such  
decisionmakers are chosen either based on their  
expertise in the area which is the subject of dis
pute or are otherwise qualified in a manner that is  
acceptable to the parties. For these reasons, as pects  
of the Dunsmuir framework are helpful in de ter
min ing the appropriate standard of review to apply 
in the case of commercial arbitration awards.

[106]  Dunsmuir and the postDunsmuir ju ris pru
dence confirm that it will often be possible to de
ter mine the standard of review by focusing on the  
nature of the question at issue (see for example Al-
berta (Information and Privacy Commissioner) v.  
Alberta Teachers’ Association, 2011 SCC 61, [2011]  
3 S.C.R. 654, at para. 44). In the context of com
mer cial arbitration, where appeals are restricted to  
questions of law, the standard of review will be rea
son able ness unless the question is one that would  
attract the correctness standard, such as constitu
tional questions or questions of law of central im
por tance to the legal system as a whole and outside 
the adjudicator’s expertise (Alberta Teachers’ As-
so ci ation, at para. 30). The question at issue here, 
whether the arbitrator interpreted the Agreement as 
a whole, does not fall into one of those categories. 
The relevant portions of the Dunsmuir analysis point  
to a standard of review of reasonableness in this case.

le contrôle des conclusions de fait tirées par l’arbi
tre. En matière d’arbitrage commercial, une telle 
dis po si tion est absolue. Suivant le cadre établi dans  
Dunsmuir, l’existence d’une disposition d’inat ta
qua bi lité (aussi appelée clause privative) n’empê
che pas le tribunal judiciaire de procéder au con trôle  
d’une décision administrative, elle signale sim ple
ment que la déférence est de mise (Dunsmuir, par. 31).

[105]  Il demeure que le contrôle judiciaire d’une 
déci  sion rendue par un tribunal administratif et  
l’appel d’une sentence arbitrale se ressemblent dans  
une certaine mesure. Dans les deux cas, le tribunal 
exa mine la décision rendue par un décideur admi
ni stra tif. En outre, l’expertise constitue un facteur 
tant en matière de contrôle judiciaire qu’en mati ère 
d’arbitrage commercial : quand les parties choisis
sent leur propre décideur, on peut présumer qu’elles 
fondent leur choix sur l’expertise de l’arbitre dans le 
domaine faisant l’objet du litige ou jugent sa com
pé tence acceptable. Pour ces raisons, j’estime que  
certains éléments du cadre établi dans l’arrêt Duns-
muir aident à déterminer le degré de déférence  
qu’il convient d’accorder aux sentences rendues en  
matière d’arbitrage commercial.

[106]  La jurisprudence depuis l’arrêt Dunsmuir 
vient con fir mer qu’il est souvent pos si ble de dé
ter mi ner la norme de con trôle ap pli ca ble sui vant 
la na ture de la ques tion en li tige (voir par ex em ple 
Alberta (In for ma tion and Pri vacy Com mis sioner) 
c. Alberta Tea chers’ Asso cia tion, 2011 CSC 61, 
[2011] 3 R.C.S. 654, par. 44). En ma ti ère d’ar bi
trage com mer cial, la pos si bi lité d’in ter je ter appel 
étant su bor don née à l’exis tence d’une ques tion de 
droit, la norme de con trôle est celle de la dé ci sion 
rai son na ble, à moins que la ques tion n’appartienne 
à celles qui entraînent l’appli  ca  tion de la norme de 
la dé ci sion cor recte, comme les ques tions con sti tu
tion nel les ou les ques tions de droit qui re vêtent une 
impor tance ca pi tale pour le système ju ri di que dans 
son ensem ble et qui sont étran gères au domaine 
d’exper tise du dé ci deur (Alberta Teachers’ As so cia-
tion, par. 30). La ques tion dont nous sommes saisis, 
à savoir si l’ar bi tre a in ter prété l’entente dans son 
ensem ble, n’appartient pas à l’une ou l’autre de ces 
ca té go ries. Compte tenu des élé ments per tinents de 
l’ana lyse éta blie dans l’arrêt Dunsmuir, la norme de 
la dé ci sion rai son nable s’applique en l’espèce. 
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D. The Arbitrator Reasonably Construed the Agree-
ment as a Whole

[107]  For largely the reasons outlined by Justice 
Armstrong in paras. 5775 of the SC Appeal Court  
decision, in my respectful opinion, in determining 
that Sattva is entitled to be paid its finder’s fee in 
shares priced at $0.15 per share, the arbitrator 
reasonably construed the Agreement as a whole.  
Although Justice Armstrong conducted a cor rect
ness review of the arbitrator’s decision, his reasons 
amply demonstrate the reasonableness of that de ci
sion. The following analysis is largely based upon 
his reasoning.

[108]  The question that the arbitrator had to de
cide was which date should be used to determine 
the price of the shares used to pay the finder’s fee:  
the date specified in the Market Price definition in 
the Agreement or the date the finder’s fee was to be 
paid?

[109]  The arbitrator concluded that the price de
ter mined by the Market Price definition prevailed, 
i.e. $0.15 per share. In his view, this conclusion fol
lowed from the words of the Agreement and was  
“clear and beyond argument” (para. 23). Apparently, 
because he considered this issue clear, he did not 
offer extensive reasons in support of his conclusion.

[110]  In Newfoundland and Labrador Nurses’ 
Union, Abella J. cites Professor David Dyzenhaus 
to explain that, when conducting a reasonable
ness review, it is permissible for reviewing courts 
to supplement the reasons of the original decision
maker as part of the reasonableness analysis:

 “Reasonable” means here that the reasons do in fact 
or in principle support the conclusion reached. That is, 
even if the reasons in fact given do not seem wholly 
adequate to support the decision, the court must first seek 
to supplement them before it seeks to subvert them. For 
if it is right that among the reasons for deference are the 
appointment of the tribunal and not the court as the front 
line adjudicator, the tribunal’s proximity to the dispute, 
its expertise, etc., then it is also the case that its decision 
should be presumed to be correct even if its reasons are in 

D. L’arbitre a donné une interprétation raisonna-
ble de l’entente considérée dans son ensemble 

[107]  Essentiellement pour les mêmes motifs que 
ceux exprimés par le juge Armstrong aux par. 5775 
de la décision de la CS sur l’appel, je suis d’avis 
que l’arbitre, en déterminant que Sattva était en 
droit de recevoir ses honoraires d’intermédiation 
en ac tions, à raison de 0,15 $ l’action, a donné une 
inter prétation raisonnable de l’entente considérée 
dans son ensemble. Le juge Armstrong a contrôlé 
la dé ci  sion de l’arbitre selon la norme de la dé ci sion 
correcte, mais ses motifs démontrent amplement le 
caractère raisonnable de cette décision. L’analyse 
qui suit est largement fondée sur son raisonnement.

[108]  La question que devait trancher l’arbitre por
tait sur la date qui doit être retenue pour évaluer le 
cours de l’action aux fins du versement des hono rai
res d’intermédiation : la date établie selon la défi ni
tion du cours qui figure dans l’entente ou la date du 
versement des honoraires d’intermédiation. 

[109]  L’arbitre a conclu que la valeur calculée 
selon la définition du cours l’emportait, soit 0,15 $  
l’action. Selon lui, tel constat découlait des ter mes de 
l’entente et était [TRADUCTION] « clair et incon tes ta
ble » (par. 23). Apparemment, comme il esti mait que 
ce point était clair, il ne l’a pas motivé abon dam ment. 

[110]  Dans l’arrêt Newfoundland and Labrador 
Nurses’ Union, la juge Abella cite le professeur David  
Dyzenhaus pour expliquer que les tribunaux sié
geant en révision peuvent compléter les motifs du  
décideur de première ligne dans le cadre de l’ana
lyse du caractère raisonnable : 

 [TRADUCTION] Le « caractère raisonnable » s’entend 
ici du fait que les motifs étayent, effectivement ou en 
principe, la conclusion. Autrement dit, même si les 
motifs qui ont en fait été donnés ne semblent pas tout 
à fait convenables pour étayer la décision, la cour de 
justice doit d’abord chercher à les compléter avant de 
tenter de les contrecarrer. Car s’il est vrai que parmi les 
motifs pour lesquels il y a lieu de faire preuve de rete
nue on compte le fait que c’est le tribunal, et non la  
cour de justice, qui a été désigné comme décideur de 
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some respects defective. [Emphasis added by Abella J.;  
para. 12.]

(Quotation from D. Dyzenhaus, “The Politics of 
Deference: Judicial Review and Democracy”, in  
M. Taggart, ed., The Province of Administrative 
Law (1997), 279, at p. 304)

Accordingly, Justice Armstrong’s explanation of the 
interaction between the Market Price definition and 
the “maximum amount” proviso can be considered 
a supplement to the arbitrator’s reasons.

[111]  The two provisions at issue here are the 
Market Price definition and the “maximum amount” 
proviso:

2. DEFINITIONS

 “Market Price” for companies listed on the TSX Ven
ture Exchange shall have the meaning as set out in the 
Corporate Finance Manual of the TSX Venture Exchange 
as calculated on close of business day before the is su
ance of the press release announcing the Acquisition. 
For companies listed on the TSX, Market Price means 
the average closing price of the Company’s stock on a 
recognized exchange five trading days immediately 
preceding the issuance of the press release announcing 
the Acquisition.

And:

3. FINDER’S FEE

3.1  . . . the Company agrees that on the closing of an 
Acquisition introduced to Company by the Finder, the 
Company will pay the Finder a finder’s fee (the “Finder’s 
Fee”) based on Consideration paid to the vendor equal to 
the maximum amount payable pursuant to the rules and 
policies of the TSX Venture Exchange. Such finder’s fee 
is to be paid in shares of the Company based on Market 
Price or, at the option of the Finder, any combination of 
shares and cash, provided the amount does not exceed the 
maximum amount as set out in the Exchange Policy 5.1, 
Section 3.3 Finder’s Fee Limitations. [Emphasis added.]

première ligne, la connaissance directe qu’a le tribunal 
du différend, son expertise, etc., il est aussi vrai qu’on 
doit présumer du bienfondé de sa décision même si ses 
motifs sont lacunaires à certains égards. [Soulignement 
ajouté par la juge Abella; par. 12.]

(Citation de D. Dyzenhaus, « The Politics of Defe
rence : Judicial Review and Democracy », dans M.  
Taggart, dir., The Province of Administrative Law 
(1997), 279, p. 304) 

Par conséquent, on peut supposer que l’explication 
donnée par le juge Armstrong du jeu de la définition 
du cours et de la stipulation relative au « plafond » 
com plète les motifs de l’arbitre.

[111]  Les deux clauses en cause sont la défini tion 
du cours et la stipulation relative au « plafond » :

[TRADUCTION]

2. DÉFINITIONS

 « cours », pour les sociétés dont les titres sont inscrits 
à la cote de la Bourse de croissance TSX, a le sens qui lui 
est attribué dans le Guide du financement des sociétés de 
la Bourse de croissance TSX, c’estàdire qu’il s’entend 
du cours de clôture des actions le dernier jour ouvrable 
avant la publication du communiqué de presse annonçant 
l’acquisition. Pour les sociétés cotées à la Bourse TSX, 
le cours s’entend du cours de clôture moyen des actions 
de la société à une bourse reconnue cinq jours de bourse 
avant la publication du communiqué de presse annonçant 
l’acquisition. 

Et :

3. HONORAIRES D’INTERMÉDIATION

3.1  . . . la société convient qu’à la conclusion d’une 
acquisition qui lui a été présentée par l’intermédiaire, elle 
verse à l’intermédiaire des honoraires (des « honoraires 
d’intermédiation »), calculés en fonction de la contre par
tie versée au vendeur, dont le montant est égal au pla
fond payable conformément aux règles et politiques de la  
Bourse de croissance TSX. Ces honoraires d’inter mé
dia tion sont versés en actions de la société en fonction 
du cours ou, au choix de l’intermédiaire, en actions et 
en argent, dans la mesure où le montant des honoraires 
n’excède pas le plafond énoncé au point  3.3 de la 
politique  5.1 de la Bourse — Plafond des honoraires 
d’inter mé dia tion. [Je souligne.]
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[112]  Section 3.1 entitles Sattva to be paid a 
finder’s fee in shares based on the “Market Price”. 
Section 2 of the Agreement states that Market Price  
for companies listed on the TSXV should be “cal
cu lated on close of business day before the issuance 
of the press release announcing the Acquisition”. 
In this case, shares priced on the basis of the Mar
ket Price definition would be $0.15 per share. The  
words “provided the amount does not exceed the  
max i mum amount as set out in the Ex change Pol
icy 5.1, Section 3.3 Finder’s Fee Limitations”  
in s. 3.1 of the Agreement constitute the “max i mum 
amount” pro viso. This proviso limits the amount 
of the finder’s fee. The maximum finder’s fee in 
this case is US$1.5 mil lion (see s. 3.3 of the TSXV 
Policy 5.1 in Appendix II).

[113]   While the “maximum amount” proviso lim
its the amount of the finder’s fee, it does not af fect 
the Market Price definition. As Justice Armstrong 
explained, the Market Price definition acts to fix 
the date at which one medium of payment (US$) is 
transferred into another (shares):

 The medium for payment of the finder’s fee is clearly 
established by the fee agreement. The market value of 
those shares at the time that the parties entered into the 
fee agreement was unknown. The respondent analogizes 
between payment of the $1.5 million US finder’s fee in 
shares and a hypothetical agreement permitting payment 
of $1.5 million US in Canadian dollars. Both agreements 
would contemplate a fee paid in different currencies. The 
exchange rate of the US and Canadian dollar would be 
fixed to a particulate date, as is the value of the shares 
by way of the Market Price in the fee agreement. That 
exchange rate would determine the number of Canadian 
dollars paid in order to satisfy the $1.5 million US fee, 
as the Market Price does for the number of shares paid 
in relation to the fee. The Canadian dollar is the form of 
the fee payment, as are the shares. Whether the Canadian 
dollar increased or decreased in value after the date 
on which the exchange rate is based is irrelevant. The 
amount of the fee paid remains $1.5 million US, payable 
in the number of Canadian dollars (or shares) equal to the 

[112]  L’article 3.1 de l’entente permet à Sattva de 
recevoir ses honoraires d’intermédiation en actions 
en fonction du « cours ». Aux termes de l’art. 2 de 
l’entente, le cours des titres des sociétés cotées à la 
Bourse de croissance TSX est égal au « cours de  
clôture des actions le dernier jour ouvrable avant  
la publication du communiqué de presse annonçant 
l’acquisition ». En l’espèce, compte tenu de la défi
ni tion du cours, l’action vaudrait 0,15 $. Le passage 
«  dans la mesure où le montant des honoraires 
n’excède pas le plafond énoncé au point 3.3 de la 
politique 5.1 de la Bourse — Plafond des honoraires 
d’intermédiation  » tiré de l’art.  3.1 de l’entente  
con sti tue la stipulation relative au « plafond ». Cette 
stipulation limite le montant des honoraires d’inter
mé dia tion. Le plafond correspond dans le cas qui 
nous occupe à 1,5 million $US (voir le point 3.3 de la  
politique 5.1 de la Bourse à l’annexe II). 

[113]  La stipulation relative au « plafond » limite 
le montant des honoraires d’intermédiation, mais 
elle ne change rien à la définition du cours. Comme 
l’explique le juge Armstrong, la définition du cours 
fixe la date à laquelle un moyen de paiement (dollars 
américains) est converti en un autre (actions) :

 [TRADUCTION] Le moyen de paiement des honoraires 
d’inter mé dia tion est clairement établi par l’entente 
conclue en ce sens. La valeur marchande de ces actions 
au moment où les parties ont conclu cette entente était 
inconnue. L’intimée établit une analogie entre le paie
ment en actions des honoraires d’intermédiation de 
1,5 million $US et une entente hypothétique en vertu de 
laquelle la somme de 1,5 million $US serait convertie 
en dollars canadiens. Dans les deux cas, les honoraires 
seraient payés en devises différentes. Le taux de change 
d’une à l’autre serait fixé à une date précise, tout comme 
l’est le cours de l’action dans l’entente relative aux 
honoraires. Ce taux de change permettrait de calculer 
la somme à verser en dollars canadiens en règlement  
des honoraires de 1,5 million $US, tout comme le cours  
permet de déterminer le nombre d’actions cédées en 
règle ment des honoraires. Le dollar canadien est une 
forme de paiement, au même titre que l’action. Il importe  
peu que la valeur du dollar canadien augmente ou diminue 
après la date fixée pour établir le taux de change. Le 
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amount of the fee based on the value of that currency on 
the date that the value is determined.

(SC Appeal Court decision, at para. 71)

[114]  Justice Armstrong explained that Creston’s 
position requires the Market Price definition to 
be ignored and for the shares to be priced based 
on the valuation done in anticipation of a private 
placement.

[115]  However, nothing in the Agreement ex
presses or implies that compliance with the “max
i mum amount” proviso should be reassessed at a 
date closer to the payment of the finder’s fee. Nor is 
the basis for the new valuation, in this case a private 
placement, mentioned or implied in the Agreement. 
To accept Creston’s interpretation would be to ig
nore the words of the Agreement which provide 
that the “finder’s fee is to be paid in shares of the 
Company based on Market Price”.

[116]  The arbitrator’s decision that the shares 
should be priced according to the Market Price 
definition gives effect to both the Market Price 
definition and the “maximum amount” proviso. 
The arbitrator’s interpretation of the Agreement, 
as explained by Justice Armstrong, achieves this 
goal by reconciling the Market Price definition and 
the “maximum amount” proviso in a manner that 
cannot be said to be unreasonable.

[117]  As Justice Armstrong explained, setting the  
share price in advance creates a risk that makes se
lecting payment in shares qualitatively different from  
choosing payment in cash. There is an inherent risk 
in accepting a fee paid in shares that is not present 
when accepting a fee paid in cash. A fee paid in cash 
has a specific predetermined value. By contrast, when  
a fee is paid in shares, the price of the shares (or 
mech a nism to determine the price of the shares) is 
set in advance. However, the price of those shares 
on the market will change over time. The recipient 

montant des honoraires payé est toujours égal à 1,5 mil
lion $US. Il est converti en un certain nombre de dollars  
canadiens (ou d’actions) équivalant au montant des 
honoraires en fonction de la valeur de la devise à la date 
à laquelle cette valeur est déterminée. 

(Décision de la CS sur l’appel, par. 71)

[114]  Comme l’explique le juge Armstrong, 
accep ter la position de Creston revient à ne pas tenir  
compte de la définition du cours et à fixer le cours 
de l’action en fonction de l’évaluation faite en pré
vi sion d’un placement privé. 

[115]  Cependant, rien dans l’entente n’indique, 
expres sément ou implicitement, qu’il faille rééva
luer avant la date du versement des honoraires 
d’inter mé di a tion la conformité à la stipulation rela
tive au « plafond ». L’entente ne précise pas non plus  
— ni expressément, ni implicitement — la base sur 
laquelle il faudrait procéder à une telle réévaluation 
— en l’occurrence un placement privé. Accepter 
l’interprétation de Creston reviendrait à faire fi du 
libellé de l’entente selon lequel les «  honoraires 
d’intermédiation sont versés en actions de la société 
en fonction du cours ».

[116]  La sentence arbitrale, selon laquelle 
l’action devrait être évaluée en fonction de la défi
ni tion du cours, donne effet à cette dernière et à la  
stipulation relative au « plafond ». Comme l’expli
que le juge Armstrong, l’interprétation par l’arbitre 
de l’entente atteint cet objectif en conciliant la défi
ni tion du cours et la stipulation relative au « pla
fond » d’une manière qui ne peut être considérée 
comme déraisonnable.

[117]  Comme l’explique le juge Armstrong, fixer 
le cours de l’action en avance engendre un risque 
qui rend le paiement en actions qualitativement 
différent du paiement en argent. Le versement des  
honoraires sous forme d’actions présente un ris que 
inhérent, qui ne se pose pas dans le cas du verse ment 
en argent. Les honoraires payés en argent ont une  
valeur prédéterminée. Par contre, quand les hono
raires sont versés en actions, le cours de l’action  
(ou le mécanisme permettant de le déterminer) est 
fixé à l’avance. Cependant, le cours de l’action  
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of a fee paid in shares hopes the share price will 
rise resulting in shares with a market value greater 
than the value of the shares at the predetermined 
price. However, if the share price falls, the recipient 
will receive shares worth less than the value of the 
shares at the predetermined price. This risk is well 
known to those operating in the business sphere and 
both Creston and Sattva would have been aware of 
this as sophisticated business parties.

[118]  By accepting payment in shares, Sattva  
was accepting that it was subject to the volatility of 
the market. If Creston’s share price had fallen, Sattva 
would still have been bound by the share price de
ter mined according to the Market Price definition 
resulting in it receiving a fee paid in shares with a  
market value of less than the maximum amount 
of US$1.5 million. It would make little sense to 
accept the risk of the share price decreasing without 
the possibility of benefitting from the share price 
increasing. As Justice Armstrong stated:

It would be inconsistent with sound commercial prin ci
ples to insulate the appellant from a rise in share prices 
that benefitted the respondent at the date that the fee be
came payable, when such a rise was foreseeable and ought  
to have been addressed by the appellant, just as it would 
be inconsistent with sound commercial principles, and 
the terms of the fee agreement, to increase the number 
of shares allocated to the respondent had their value 
de creased relative to the Market Price by the date that 
the fee became payable. Both parties accepted the pos
si bil ity of a change in the value of the shares after the 
Market Price was determined when entering into the fee 
agreement.

(SC Appeal Court decision, at para. 70)

[119]  For these reasons, the arbitrator did not ig
nore the “maximum amount” proviso. The ar bi tra
tor’s reasoning, as explained by Justice Armstrong, 
meets the reasonableness threshold of justifiability, 
transparency and intelligibility (Dunsmuir, at para. 47).

fluc tue avec le temps. La personne qui reçoit des 
honor aires payés en actions espère une aug men ta
tion du cours, de sorte que ses actions auront une 
valeur marchande supérieure à celle qui est éta
blie selon le cours prédéterminé. En revanche, si le  
cours chute, cette personne reçoit des actions dont 
la valeur est inférieure à celle des actions selon le 
cours prédéterminé. Ce risque est bien connu de ceux 
qui évoluent dans ce milieu, et Creston et Sattva, des 
parties avisées, en auraient eu con nais sance. 

[118]  En acceptant un paiement en actions, Sattva 
acceptait de se soumettre à la volatilité du marché. 
Si l’action de Creston avait chuté, Sattva aurait tout  
de même été liée par la valeur déterminée en appli ca
tion de la définition du cours, de sorte qu’elle aurait  
reçu des actions d’une valeur marchande infér ieure 
au plafond de 1,5 million $US. Il ne serait guère logi
que d’accepter le risque d’une baisse du cours de  
l’action sans avoir la possibilité de bénéficier d’une  
hausse. Pour reprendre les propos du juge Arm strong : 

[TRADUCTION] Il serait contraire aux principes com
mer ciaux reconnus de protéger l’appelante de la hausse 
du cours de l’action dont bénéficiait l’intimée à la date 
de versement des honoraires, alors qu’une telle aug
men ta tion était prévisible et aurait dû être soulevée par 
l’appelante, tout comme il serait contraire aux principes 
commerciaux reconnus, et aux termes de l’entente rela tive 
aux honoraires, d’augmenter le nombre d’actions cédées 
à l’intimée dans le cas où leur valeur aurait baissé par  
rapport au cours en vigueur à la date du versement des 
honoraires. Les deux parties ont reconnu, quand elles ont 
conclu l’entente relative aux honoraires, la possibilité de 
fluctuation de la valeur de l’action après la définition du 
cours.

(Décision de la CS sur l’appel, par. 70)

[119]  Pour ces raisons, on ne peut prétendre que 
l’arbitre n’a pas tenu compte de la stipulation de 
l’entente relative au « plafond ». Le raisonnement de  
l’arbitre, que le juge Armstrong explique, satisfait à  
la norme du caractère raisonnable dont les attri buts 
sont la justification, la transparence et l’intel li gi bi
lité (Dunsmuir, par. 47). 
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E. Appeal Courts Are Not Bound by Comments on 
the Merits of the Appeal Made by Leave Courts

[120]  The CA Appeal Court held that it and the 
SC Appeal Court were bound by the findings made 
by the CA Leave Court regarding not simply the 
decision to grant leave to appeal, but also the merits 
of the appeal. In other words, it found that the SC 
Appeal Court erred in law by ignoring the findings 
of the CA Leave Court regarding the merits of the 
appeal.

[121]  The CA Appeal Court noted two specific 
findings regarding the merits of the appeal that it  
held were binding on it and the SC Appeal Court:  
(1) it would be anomalous if the Agreement allowed 
Sattva to receive US$1.5 million if it received its 
fee in cash, but allowed it to receive shares valued 
at approximately $8 million if Sattva received its 
fee in shares; and (2) that the arbitrator ignored this 
anomaly and did not address s. 3.1 of the Agree
ment:

 The [SC Appeal Court] judge found the arbitrator had 
expressly addressed the maximum amount payable under 
paragraph 3.1 of the Agreement and that he was correct.

 This finding is contrary to the remarks of Madam Jus
tice Newbury in the earlier appeal that, if Sattva took  
its fee in shares valued at $0.15, it would receive a fee  
having a value at the time the fee became payable of over  
$8 million. If the fee were taken in cash, the amount 
payable would be $1.5 million US. Newbury J.A. spe
cifi  cally held that the arbitrator did not note this anom aly 
and did not address the meaning of paragraph 3.1 of the  
Agreement.

 The [SC Appeal Court] judge was bound to accept those 
findings. Similarly, absent a fivejudge division in this 
appeal, we must also accept those findings. [paras. 4244]

E. La formation saisie de l’appel n’est pas liée par  
les observations formulées par la formation 
sai sie de la demande d’autorisation sur le bien- 
fondé de l’appel

[120]  La Cour d’appel a conclu qu’ellemême et 
la formation de la CS saisie de l’appel étaient liées 
par les conclusions tirées par la formation de la CA 
saisie de la demande d’autorisation en ce qui a trait 
non seulement à la décision d’autoriser l’appel, 
mais aussi au bienfondé de l’appel. Autrement dit, 
elle a conclu que la formation de la CS saisie de 
l’appel avait commis une erreur de droit en faisant fi 
des conclusions de la formation de la CA saisie de 
la demande d’autorisation quant au bienfondé de 
l’appel. 

[121]  La formation de la CA saisie de l’appel a 
mis en relief deux conclusions précises quant au 
bienfondé de l’appel qui, à son avis, la liaient elle, 
et aussi la formation de la CS saisie de l’appel : 1º il 
serait incongru que l’entente permette à Sattva, si 
elle opte pour le versement de ses honoraires en 
argent, de toucher 1,5 million $US alors que, si elle 
opte pour le versement sous forme d’actions, elle 
recevra un portefeuille valant environ 8 millions $ 
et 2º l’arbitre n’a pas tenu compte de cette anomalie 
et a fait fi de l’art. 3.1 de l’entente :

 [TRADUCTION] Le juge [de la CS saisi de l’appel] a 
conclu que l’arbitre avait expressément tenu compte 
du plafond des honoraires payables conformément 
au paragraphe 3.1 de l’entente et que sa sentence était 
correcte. 

 Cette conclusion est contraire aux remarques for mu
lées par la juge Newbury dans l’appel antérieur selon 
lesquelles, si ses honoraires étaient versés en actions, à 
raison de 0,15 $ l’unité, Sattva obtiendrait des honoraires 
d’une valeur, à la date du versement des honoraires, de 
plus de 8 millions $. Si elle optait pour le versement en 
argent, elle recevrait un montant de 1,5 million $US. La 
juge Newbury a statué expressément que l’arbitre n’avait 
pas soulevé cette anomalie et qu’il n’avait pas tenu 
compte du sens du paragraphe 3.1 de l’entente. 

 Le juge [de la CS saisi de l’appel] était tenu d’accep
ter ces conclusions. De même, à défaut d’une décision  
d’une formation de cinq juges en l’espèce, nous devons 
aussi accepter ces conclusions. [par. 4244]
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[122]  With respect, the CA Appeal Court erred 
in holding that the CA Leave Court’s comments 
on the merits of the appeal were binding on it 
and on the SC Appeal Court. A court considering 
whether leave should be granted is not adjudi
cat ing the merits of the case (Canadian Western 
Bank v. Alberta, 2007 SCC 22, [2007] 2 S.C.R. 3, 
at para.  88). A leave court decides only whether 
the matter warrants granting leave, not whether 
the appeal will be successful (Pacifica Mortgage 
Investment Corp. v. Laus Holdings Ltd., 2013 BCCA  
95, 333 B.C.A.C. 310, at para. 27, leave to appeal 
refused, [2013] 3 S.C.R. viii). This is true even 
where the determination of whether to grant leave  
involves, as in this case, a prelimi nary consideration 
of the question of law at issue. A grant of leave  
cannot bind or limit the powers of the court hearing 
the actual appeal (Tamil Co-operative Homes Inc. 
v. Arulappah (2000), 49 O.R. (3d) 566 (C.A.), at 
para. 32).

[123]  Creston concedes this point but argues that 
the CA Appeal Court’s finding that it was bound by 
the CA Leave Court was inconsequential because the  
CA Appeal Court came to the same conclusion on 
the merits as the CA Leave Court based on separate 
and independent reasoning.

[124]  The fact that the CA Appeal Court provided 
its own reasoning as to why it came to the same 
con clu sion as the CA Leave Court does not vitiate 
the error. Once the CA Appeal Court treated the CA 
Leave Court’s reasons on the merits as binding, it 
could hardly have come to any other decision. As 
counsel for Sattva pointed out, treating the leave 
decision as binding would render an appeal futile.

[122]  Avec tout le respect que je lui dois, j’estime 
que la formation de la CA saisie de l’appel a commis 
une erreur en concluant que les commentaires sur 
le bienfondé de l’appel formulés par la formation 
de la CA saisie de la demande d’autorisation la 
liaient elle, de même que la formation de la CS 
sai sie de l’appel. Le tribunal chargé de statuer sur  
une demande d’autorisation ne tranche pas l’affaire 
sur le fond (Banque canadienne de l’Ouest c. 
Alberta, 2007 CSC 22, [2007] 2 R.C.S. 3, par. 88). 
Il détermine uniquement s’il est justifié d’accorder 
l’autorisation, et non si l’appel sera accueilli (Paci-
fica Mortgage Investment Corp. c. Laus Holdings 
Ltd., 2013 BCCA 95, 333 B.C.A.C. 310, par. 27, 
autorisation d’appel refusée, [2013] 3 R.C.S. viii). 
Cela vaut même lorsque l’étude de la demande 
d’auto ri sa tion appelle un examen préliminaire de 
la ques tion de droit en cause, comme c’est le cas en 
l’espèce. L’autorisation accordée ne saurait lier le tri
bu nal chargé de statuer sur l’appel ni restreindre ses 
pouvoirs (Tamil Co-operative Homes Inc. c. Aru lap-
pah (2000), 49 O.R. (3d) 566 (C.A.), par. 32). 

[123]  Creston concède ce point, mais prétend 
que la conclusion tirée par la formation de la CA  
saisie de l’appel selon laquelle elle était liée par les 
conclusions de celle saisie de la demande d’auto ri
sation était sans conséquence parce que la première 
est arrivée à la même conclusion que la seconde sur 
le bienfondé, à l’issue d’un raisonnement distinct 
et indépendant. 

[124]  Le fait que la formation de la CA saisie de  
l’appel soit arrivée à la même conclusion que celle  
saisie de la demande d’autorisation pour des motifs 
différents n’annule pas l’erreur. Dès lors que la 
for ma tion de la CA saisie de l’appel a accordé un  
caractère obligatoire aux motifs concernant le bien 
fondé de l’appel énoncés par celle saisie de la  
demande d’autorisation, elle ne pouvait guère arriver 
à une autre décision. Comme le souligne l’avo cat  
de Sattva, considérer comme impérative la décision 
relative à la demande d’autorisation rendrait l’appel 
futile. 
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VI. Conclusion

[125]  The CA Leave Court erred in granting 
leave to appeal in this case. In any event, the ar bi
tra tor’s decision was reasonable. The appeal from 
the judgments of the Court of Appeal for British 
Columbia dated May 14, 2010 and August 7, 2012 
is allowed with costs throughout and the arbitrator’s 
award is reinstated.

APPENDIX I

Relevant Provisions of the SattvaCreston Finder’s 
Fee Agreement

(a)  “Market Price” definition:

2.  DEFINITIONS

 “Market Price” for companies listed on the TSX Ven
ture Exchange shall have the meaning as set out in the 
Corporate Finance Manual of the TSX Venture Exchange 
as calculated on close of business day before the issuance 
of the press release announcing the Acquisition. For com
panies listed on the TSX, Market Price means the average 
closing price of the Company’s stock on a recognized 
ex change five trading days immediately preceding the 
issuance of the press release announcing the Acquisition.

(b)  Finder’s fee provision (which contains the 
“max i mum amount” proviso):

3.  FINDER’S FEE

3.1  . . . the Company agrees that on the closing of an 
Acquisition introduced to Company by the Finder, the 
Company will pay the Finder a finder’s fee (the “Finder’s 
Fee”) based on Consideration paid to the vendor equal to 
the maximum amount payable pursuant to the rules and 
policies of the TSX Venture Exchange. Such finder’s fee 

VI. Conclusion

[125]  La formation de la CA saisie de la demande 
d’autorisation a commis une erreur en accordant 
l’autorisation d’interjeter appel en l’espèce. Quoi 
qu’il en soit, la sentence arbitrale était raisonnable. 
L’appel interjeté à l’encontre des décisions de la 
Cour d’appel de la ColombieBritannique datées du 
14 mai 2010 et du 7 août 2012 est accueilli avec 
dépens devant toutes les cours. La sentence arbitrale 
est rétablie. 

ANNEXE I

Dispositions pertinentes de l’entente relative aux 
honoraires d’intermédiation conclue entre Sattva et 
Creston

a)  Définition du « cours » :

[TRADUCTION]

2.  DÉFINITIONS

 « cours », pour les sociétés dont les titres sont inscrits 
à la cote de la Bourse de croissance TSX, a le sens qui lui 
est attribué dans le Guide du financement des sociétés de 
la Bourse de croissance TSX, c’estàdire qu’il s’entend 
du cours de clôture des actions le dernier jour ouvrable 
avant la publication du communiqué de presse annonçant 
l’acquisition. Pour les sociétés cotées à la Bourse TSX, 
le cours s’entend du cours de clôture moyen des actions 
de la société à une bourse reconnue cinq jours de bourse 
avant la publication du communiqué de presse annonçant 
l’acquisition. 

b)  Disposition relative aux honoraires d’inter mé
dia tion (laquelle contient la stipulation relative au 
« plafond ») :

[TRADUCTION]

3.  HONORAIRES D’INTERMÉDIATION

3.1  . . . la société convient qu’à la conclusion d’une 
acquisition qui lui a été présentée par l’intermédiaire, elle 
verse à l’intermédiaire des honoraires (des « honoraires 
d’inter mé dia tion »), calculés en fonction de la contre
partie versée au vendeur, dont le montant est égal au 
pla fond payable conformément aux règles et politiques 
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is to be paid in shares of the Company based on Market 
Price or, at the option of the Finder, any combination of 
shares and cash, provided the amount does not exceed the 
maximum amount as set out in the Exchange Policy 5.1, 
Section 3.3 Finder’s Fee Limitations.

APPENDIX II

Section 3.3 of TSX Venture Exchange Policy 5.1:  
Loans, Bonuses, Finder’s Fees and Commissions

3.3  Finder’s Fee Limitations

The finder’s fee limitations apply if the benefit to the  
Issuer is an asset purchase or sale, joint venture agree ment, 
or if the benefit to the Issuer is not a specific fi nanc ing. 
The consideration should be stated both in dol lars and as 
a percentage of the value of the benefit re ceived. Unless 
there are unusual circumstances, the finder’s fee should not 
exceed the following percentages:

Benefit Finder’s Fee

On the first $300,000 Up to 10%
From $300,000 to 

$1,000,000
Up to 7.5%

From $1,000,000  
and over

Up to 5%

As the dollar value of the benefit increases, the fee or com
mis sion, as a percentage of that dollar value should gen
er ally decrease.

APPENDIX III

Commercial Arbitration Act, R.S.B.C. 1996, c. 55  
(as it read on January 12, 2007) (now the Arbitra-
tion Act)

Appeal to the court

31 (1) A party to an arbitration may appeal to the court 
on any question of law arising out of the award if

de la Bourse de croissance TSX. Ces honoraires d’inter
mé dia tion sont versés en actions de la société en fonc
tion du cours ou, au choix de l’intermédiaire, en acti ons 
et en argent, dans la mesure où le montant des hono
raires n’excède pas le plafond énoncé au point 3.3 de 
la politique 5.1 de la Bourse — Plafond des honoraires 
d’intermédiation.

ANNEXE II

Point 3.3 de la politique 5.1 de la Bourse de crois
sance TSX : Emprunts, primes, honoraires d’inter
mé dia tion et commissions 

3.3  Plafond des honoraires d’inter mé dia tion 

Les honoraires d’intermédiation sont assujettis à un pla
fond si l’avantage que retire l’émetteur prend la forme 
d’un achat ou d’une vente d’actifs ou d’une convention de  
coentreprise, ou si son avantage n’est pas lié à un finan
ce ment précis. La contrepartie devrait être exprimée à  
la fois en valeur monétaire et en pourcentage de la valeur 
de l’avantage reçu. Sauf dans des circonstances excep
tion nelles, les honoraires d’intermédiation ne doivent pas 
dépasser les pourcentages suivants : 

Avantage
Honoraires 

d’intermédiation

300 000 $ et moins Jusqu’à 10 %
Entre 300 000 $ et 

1 000 000 $
Jusqu’à 7,5 %

1 000 000 $  
et plus 

Jusqu’à 5 %

De façon générale, les honoraires ou la commission, expri
més en pourcentage de la valeur moné taire de l’avan tage, 
devraient être inversement pro por tion nels à cette valeur.

ANNEXE III

Commercial Arbitration Act, R.S.B.C. 1996, ch. 55 
(dans sa version du 12  janvier 2007) (maintenant 
l’Arbi tra tion Act)

[TRADUCTION]

Appel devant le tribunal

31 (1) Une partie à l’arbitrage peut interjeter appel au 
tribunal sur toute question de droit découlant de 
la sentence si, selon le cas : 

20
14

 S
C

C
 5

3 
(C

an
LI

I)

079



688 [2014] 2 S.C.R.SATTVA CAPITAL  v.  CRESTON MOLY

 (a) all of the parties to the arbitration consent, 
or

 (b) the court grants leave to appeal.

 (2) In an application for leave under subsection (1) (b),  
the court may grant leave if it determines that

 (a) the importance of the result of the arbitration 
to the parties justifies the intervention of the 
court and the determination of the point of 
law may prevent a miscarriage of justice,

 (b) the point of law is of importance to some class  
or body of persons of which the applicant is 
a member, or

 (c) the point of law is of general or public im
por tance.

 (3) If the court grants leave to appeal under this sec
tion, it may attach conditions to the order granting 
leave that it considers just.

 (4) On an appeal to the court, the court may

 (a) confirm, amend or set aside the award, or

 (b) remit the award to the arbitrator together 
with the court’s opinion on the question of 
law that was the subject of the appeal.

Appeal allowed with costs throughout.

Solicitors for the appellant: McCarthy Tétrault, 
Vancouver.

Solicitors for the respondent: Miller Thomson, 
Vancouver.

Solicitor for the intervener the Attorney General 
of British Columbia: Attorney General of British 
Columbia, Victoria.

Solicitors for the intervener the BCICAC Foun-
dation: Fasken Martineau DuMoulin, Vancouver.

 (a) toutes les parties à l’arbitrage y consentent, 

 (b) le tribunal accorde l’autorisation.

 (2) Relativement à une demande d’autorisation 
présen tée en vertu de l’alinéa (1)(b), le tribunal 
peut accorder l’autorisation s’il estime que, selon 
le cas : 

 (a) l’importance de l’issue de l’arbitrage pour 
les par ties justifie son intervention et que le 
règle ment de la question de droit peut per
mettre d’éviter une erreur judiciaire, 

 (b) la question de droit revêt de l’importance 
pour une catégorie ou un groupe de 
personnes dont le demandeur fait partie, 

 (c) la question de droit est d’importance 
publique.

 (3) Si le tribunal accorde l’autorisation en vertu du 
pré sent article, il peut assortir des conditions qu’il  
estime équitables l’ordonnance accordant l’auto
ri sa tion.

 (4) En appel, le tribunal peut, selon le cas : 

 (a) confirmer, modifier ou annuler la sentence,

 (b) renvoyer la sentence à l’arbitre avec 
l’opinion du tri bu nal sur la question de droit 
qui a fait l’objet de l’appel.

Pourvoi accueilli avec dépens devant toutes les 
cours.

Procureurs de l’appelante : McCarthy Tétrault, 
Van cou ver.

Procureurs de l’intimée : Miller Thomson, Van-
cou ver.

Procureur de l’intervenant le procureur général 
de la Colombie-Britannique : Procureur général de 
la Colombie-Britannique, Victoria.

Procureurs de l’intervenante BCICAC Foun da-
tion : Fasken Martineau DuMoulin, Vancouver.
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[1]      The application here is for an order declaring a right-of-way extinguished on the basis 

that it has been replaced by an alternate means of reaching the respondents’ properties.  The facts 

of the case are really without controversy.   

[2]      The land is located on part of Lot 15, Concession 9, Fenelon Township, Victoria County. 

It is on the shore of Sturgeon Lake.  There are presently a number of summer cottages in this 

area.  We will look at part of the titles to the right of way to help understand the arguments. 

When the lot was eventually defined in 1945, it was farmland owned by Mr. Wesley Wagar.  By 

deed of grant dated the 10
th

 March 1945 and registered as instrument No. 13031, Mr. Wagar 

conveyed the lands to William Theobald.  This instrument (13031) contains the following 

description: 

 Together with a right of way or full and free liberty of ingress and egress along 

the lake shore from the Northern boundary of the said South part  (of the land 

13031) to the road allowance between Lots Numbers FIFTEEN and SIXTEEN 

(15 & 16), the said road or right of way to be FIFTY (50) links in width from the 

high water mark. 

 

[3]      In 1946, Wagar conveyed another parcel of land to Mr. Milloy.  These lands were west of 

and adjacent to the lands conveyed to Theobald. 

[4]      In 1946, by further instrument No. 13508, Theobald conveyed to Milloy a right of way 

over the Theobald lands, which connected to a lakeshore right of way.  It is described as follows: 

 Commencing at a point on the Southern boundary of said Lot Number Fifteen, 

distant North five degrees nine minutes East, five hundred and eighty-seven feet 

from another point located in Lot Number Fourteen in the Ninth Concession of 

the said Township of Fenelon, distant North ten degrees fifty minutes West four 

hundred and seventy-seven and six-tenths feet from the North-westerly angle of 

Lot Number One as shown on a plan of subdivision of part of said Lot Number 

Fourteen registered as plan number 155 in the Registry Office for the Registry 

Division of the County of Victoria, which said point of commencement is two 

hundred and fifty feet more or less Westerly from the high water mark of 

Sturgeon Lake:  THENCE North eleven degrees fourteen minutes West a distance 

of seven hundred and forty-eight feet; THENCE South seventy-four degrees 

eleven minutes West a distance of thirty-three feet; THENCE South eleven 

degrees fourteen minutes East a distance of seven hundred and forty-eight feet to 

the Southerly boundary of said Lot Number Fifteen:  THENCE Easterly along the 

Southerly boundary of said Lot Number Fifteen, hirty-three [sic] feet to the place 

of beginning.  AND SECONDLY: - over a strip of land thirty-three feet wide 

lying along the Southerly side of the Northern boundary of the lands conveyed 

under …… said deed number 13031 from the Easterly boundary of the above 

described right-of-way to the shore of Sturgeon Lake; said rights-of-way are 

shown colored brown on the plan hereto attached. 
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[5]      The description of the right of way in instrument No. 13508 consists of two parts.  The 

one part runs north and south and traverses the length of the Theobald land approximately 748 

feet.  The second part of 13508 is the right of way that is disputed in the action.  It runs east/west 

along the northern boundary of the Theobald lands from the north/south portion of the right of 

way in instrument 13508 to the high water mark of Sturgeon Lake.  At that point it connects with 

the right of way as it runs along the lakeshore. 

[6]      There is no real issue with respect to the composition of the disputed right of way. The 

property currently owned by the applicant, Mary Millicent Fyfe, bears the burden of this right of 

way and therefore is the servient tenement.  The properties owned by the respondents receive the 

benefit of the right of way, being the dominant tenement.   

[7]      Quite recently, a new road was built allowing access to the respondents’ properties.  

Thus, it is argued by the applicant that, as this road provides full egress from and ingress to the 

cottage properties, the old right of way has been extinguished, as it is no longer necessary. 

[8]      The application seems to be based on the decision of this court in Bost Properties Inc. v. 

Highland West Developments Inc.,  [2002] O.J. No. 477.  Reading from the head note: 

 The change in circumstances since the original grant was substantial and 

significant, such that the new right of access was in substitution for the right of 

way.  The reason for the original right of way no longer existed, and Highland 

West had access which was suitable and convenient.  There was no inference that 

the grant of the right of way was to continue in perpetuity. 

 

[9]      The learned trial judge seems to base his decision on the further decision of Mr. Justice 

Gray of this court in Giecewicz v. Alexander, [1989] O.J. No. 511 (O.H.C.) Aff’d. on appeal O.J. 

No. 2184.  To quote paragraph 36 of that decision: 

 So far as the law is concerned, there would appear to be three main principles 

applicable to the interpretation of easements in connection with this action.  The 

first of these principles is that the extent of an easement created by an express 

grant depends on the wording of the instrument.  The extent of the easement is 

ascertainable by the circumstances existing at the time of the grant and known to 

the parties or with the reasonable contemplation of the parties at the time of the 

grant.  This statement of law is found in 14 Hals. (4
th

 ed., 1975) at 26, para. 54 

and a legal principle statement to like effect is set forth in the Supreme Court of 

Canada judgment in Laurie v. Winch, [1953] 1 S.C.R. 49 at 53-54, [1952] 4 

D.L.R. 449. 

 

 The second of these principles is that subsequent changes in circumstances may 

alter the justifications for the use of the easement.  A grant may be made for a 

limited purpose and when that purpose is accomplished, the right of way shall 
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cease.  In Bratt v. Malden (Township of), 60 O.L.R. 102 at 104, [1927] 1 D.L.R. 

1116 at 1117, Wright J., whose judgment was later upheld by the Ontario Court of 

Appeal, put it thus: 

 

 Dealing first with the contention of the defendant that the grant is 

perpetual, I accept the view of the law stated by the late Chief Justice 

Thomas Moss in Craig v. Craig (1878), 2 O.A.R. 583 at 592 that in an 

instrument relating to or purporting to grant an easement the absence of a 

provision as to time does not necessarily mean that the grant is in 

perpetuity, and that in determining the duration of the grant the 

surrounding circumstances and the relation of the parties may be taken 

into account. 

 

[10]      Here, it should be noted that the grant of right of way discussed in that case read as 

follows: 

  Together with the use of the present lane and drive leading to the said property 

from the Lakeshore Road if the predecessors in title of the grantors subdivide the 

adjacent lands they will in place of the said lane and drive grant the grantees a 

suitable and convenient right-of-way to provide a driveway from the lands herein 

conveyed to the said Lakeshore Road. 

 

[11]      A new right of way was provided and on that basis Mr. Justice Gray found on the 

evidence that the old right of way had been extinguished in that a new right of way was 

substituted therefor. 

[12]      The court is aware that Bratt v. Malden, supra, itself, deals with a profit à prendre not a 

mere easement in that an interest in the estate was granted to mine sand and gravel. The 

difficulty was that the express grant left the termination date blank. The court found that, this 

being the case, the right was to last a reasonable time. It is a case of the court construing an 

express grant. 

[13]      The court notes, however, in the case of Craig v. Craig, discussed in Bratt, supra, that an 

express grant of right of way in a deed was not dealt with. There, the right of way was created by 

a parol or oral grant. Indeed, when that case is carefully read it seems to mirror the following 

propositions found in various texts. 

[14]       From a reading of paragraph 149 of Halsbury’s Laws of England: 

 If a right of way is claimed under an express grant which is actually existing, the 

nature and extent of the right depends upon the proper construction of the 

language of the instrument creating it.  (William v. James (1867) LR 2 CP 577 at 

581).  It is for the court to put the true construction upon the words used in the 
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grant, guided, in the absence of any clear indication of the intention of the parties, 

by the maxim that a grant must be construed strongly against the grantor. 

 

 The construction of the grant depends on the circumstances surrounding the  

execution of the instrument.  Thus, a grant of a right of way per se and nothing  

else may be a right of footway or a general right of way or a right to any other  

kind of way, according to the circumstances of the case.  

 

[15]      It seems, from reading this, that the surrounding circumstances apply only when the 

proper extent of the right of way cannot be determined from a reading of the wording of the deed 

of grant itself.  

[16]      Likewise, it is stated in Jonathan Gaunt, Q.C. & Paul Morgan Q.C., Gale on Easements, 

17
th

 ed. (London: Sweet & Maxwell, 2002), at para. 9-14: 

 In the case of an express grant the language of the instrument must be referred to.  

The court will have regard to the conveyance as a whole, including any plan that 

forms part of it, even though the plan is not mentioned in the parcels clause or is 

said to be for identification purposes only.  Moreover the plan may be referred to 

establish the intention of the parties as to the use to which the land is to be put.   

 

[17]      Here, we note that the right of way was not created by necessity nor is there a temporal 

limitation in any of the grants. 

[18]      It seems, therefore, that a construction of the deed or instrument creating the right of way 

itself must be the primary approach for the court to take in interpreting its extent or nature. If 

there is no ambiguity on the face of the instrument or instruments then the inquiry stops.   

[19]      The learned authors also note at paragraph 12-01 the nature of extinguishment: 

 An easement may be extinguished by operation of law.  Thus, it has been said that 

a way of necessity is limited by the necessity which created it, and when such 

necessity ceases the right of way is extinguished. (See:  Holmes v. Goring (1824) 

2 Bing. 76).  Again, where an easement is created by grant for a certain period, 

when that period has elapsed, the easement comes to an end. (See:  Beddington v. 

Atlee (1887) 35 Ch.D. 323. Paras. 3-09-3-10, ante.) 

 

 So, again, an easement will be extinguished where the purpose for which it was 

created has come to an end. 

 

[20]      The latter point, however, only seems to apply if the purpose is clear in its constanting 

document. (See paragraph 23 and 24 herein.) 
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[21]      Moreover, there is a high onus to show extinguishment of an express right of way. 

McDermid, J. correctly stated this proposition in Moorhouse v Childs, [1994] O.J. No. 1516, 

para.19:   

 Easements acquired by express grant "can rarely be extinguished in any manner 

other than by express release, or by circumstances so cogent as to preclude a 

quasi-releasor from denying the release": Anger and Honsberger Real Property, 

2nd ed. (1985) at p. 973 

 

[22]      We also note that a right of way may be extinguished by express release by deed.  As    

stated, part of the right of way here was released in that way.  However, there was no release of 

that part of the right of way that is contested in this lawsuit.   

[23]      The authors, at paragraph 12-15, deal with the issue of extinguishment by cessation or 

alteration of user: 

 Unless the easement is granted for a term of years, the rights conferred by an 

easement are perpetual and, accordingly, are actually or potentially valuable 

rights.  Therefore, it is not lightly to be inferred that the owner of such a right 

should give it up for no consideration.   

 

[24]      This point was dealt with by C. McKinnon, J. in Sunoco Inc v Vocisano,  [2001] O.J. No. 

5878.  As he stated at para. 8: 

 What remains unclear in the law, and certainly Giecewicz (supra) does not answer 

the question, is whether a court can extinguish a right-of-way which has been 

granted by specific description in a deed.  To my mind, such a step would amount 

to expropriation without compensation.   
 

[25]      As said before, here there was no express release of the easement.  Moreover, when we 

consider the law, there is no inference that can be drawn that because an alternate means of 

access was provided that this would extinguish the right of way. This is especially so when, as 

said before, part of the right of way has been extinguished by a specific grant. Indeed, the 

alternative inference seems more likely that since the disputed right of way was not included in 

the deed releasing the other right of way that no intention to extinguish existed. Moreover, there 

is nothing in the original grant that allows that this right of way may be extinguished by giving 

an alternate access and egress: (See:Giecewicz v. Alexander, op. cit.)  In addition, with respect to 

the Bost case supra, it is clear on the facts (page four of that decision), to paraphrase, that the 

party benefiting from the right of way and bringing the litigation had conveyed away part of the 

property and, therefore, there was a gap in the right of way.  It seems this, in and of itself, would 

be enough to extinguish the right of way without going on to decide whether the right of way had 

been extinguished by an alternate mode of access. This is because the beneficiary has voluntarily 

nullified its use. 
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[26]      When we consider the manner in which this right of way was created, it is clear that it 

was to be a perpetual one.  First, there is no indication on the record or in the chain of title that it 

was in any way time-limited or capable of extinguishment by the parties giving an alternate way 

in. Second, we note that all the deeds contain the usual phrases with respect to an unrestricted 

grant. The benefit of the deed goes to “the heirs, assigns, successors &c.”  The deeds also 

contain, explicitly or implicitly by operation of law, covenants for quiet possession - that is, 

owner’s rights will not be interfered with by a predecessor in title. Indeed, there is a chain of 

covenants for quiet possession between the applicant and respondents. This, under the “doctrine 

of derogation from grant”, would effectively prevent the applicants from arguing the grant is not 

perpetual. This is because, as a predecessor in the title of the applicant conveyed away a right to 

a predecessor of the respondents, the applicant cannot argue now that the right was not conveyed 

away. The applicant’s rights in the land are no better than the predecessors’. The applicant took 

the title to the land in the same form and extent as it was when she received title to it. She cannot 

now say that she should receive more. Any other approach would create chaos in conveyancing. 

It seems, therefore, that the interest in the right of way was to be a perpetual one if we consider 

the unrestricted grant in the deeds of this right of way.   

[27]      To summarize, clearly, in a deed, if there is some desire by the grantor to restrict the 

duration of a right of way, that restriction should have been set forth in the creating deed. 

Similarly, if a right of way is to allow for extinguishment by substitution, that should have been 

reserved to the grantor as words of limitation in the creating deed, itself.  This was not done. 

Indeed, there is simply not sufficient evidence to meet the onus for extinguishment of an express 

right of way. 

[28]      Therefore, for those reasons, the application is dismissed.  Counsel may address me in 

writing as to costs within 30 days of receipt hereof. 

 

 

___________________________ 

MCLEAN J. 

 

 

Released:  January 31, 2006. 
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Remicorp Industries Inc. v. Metrolinx et al. Metrolinx v. Remicorp Industries 

78 Inc. 

[Indexed as: Remicorp Industries Inc. v. Metrolinx] 

Ontario Reports 
 

Court of Appeal for Ontario, 

Sharpe, Pepall and Hourigan JJ.A. 

May 30, 2017 
 

138 O.R. (3d) 109   |   2017 ONCA 443 

Case Summary  
 

Real property — Easements — Abandonment — CN reserving access easement to itself 

when it sold property to R Inc. in 2002 — CN transferring its interest in rail corridor lands 

(including access easement) to Metrolinx in 2010 — Neither CN nor Metrolinx using 

access easement — Application judge erring in finding that easement had been 

abandoned by implied release — Non-use not establishing abandonment in absence of 

evidence of intention to abandon — Three instruments that referred to easement and that 

were registered on title in 2002, 2003 and 2010 being evidence of absence of intention to 

abandon easement — Application judge also erring in finding that easement had been 

extinguished by operation of law — Lack of use and lack of need not amounting to 

extinguishment by operation of law — Application judge erring in ordering that access 

easement be relocated. 

CN sold property to R. Inc. in 2002, but reserved to itself an access easement and a 

maintenance easement that provided access for maintenance of railway tracks. The deed, which 

included the easements, was registered on title. In 2003, R. Inc. and CN entered into an 

easement agreement which provided that, upon the written request of CN, R Inc. was to apply 

for and use its best efforts to obtain consent to an easement on another part of the property from 

the Committee of Adjustment, and grant that easement to CN. The easement agreement was 

registered on title. CN never made a written request under the easement agreement. In 2010, 

CN transferred its interest in rail corridor lands (including the access easement and the 

maintenance easement) to Metrolinx. The transfer was registered on title. Neither CN nor 

Metrolinx ever used the access easement. Metrolinx brought an application for a declaration that 

the access easement was valid and an injunction requiring R Inc. to remove certain 

encroachments on it. R Inc. sought a declaration that the easement had been abandoned or 

extinguished or, in the alternative, that it be relocated. The application judge allowed R Inc.'s 

application and dismissed Metrolinx's application. Metrolinx appealed.  

 

Held, the appeal should be allowed. [page110]  

 

The application judge erred in finding that the access easement had been abandoned by implied 

release. Non-use coupled with an intention to abandon an easement may demonstrate implied 
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release. On its own, non-use is insufficient. Inclusion of an easement in a conveyance supports 

the absence of an intention to abandon. The application judge failed to consider that the three 

registrations on title in 2002, 2003 and 2010 represented evidence of the absence of an 

intention to abandon the access easement. Moreover, easement rights may have value. There 

was no evidence as to why CN or Metrolinx would have intended to abandon such rights and 

there was no evidence of any consideration that flowed from R Inc. to CN in exchange for any 

release.  

 

The application judge also erred in finding that the access easement had been extinguished by 

operation of law. Lack of use and lack of need do not amount to extinguishment by operation of 

law.  

 

The application judge erred in ordering the relocation of the access easement. Section 61(1) of 

the Conveyancing and Law of Property Act, R.S.O. 1990, c. C.34 and s. 119(5) of the Land 

Titles Act, R.S.O. 1990, c. L.5 require that a valid covenant exist over which the court can 

exercise its jurisdiction. As he had found that the access easement had been abandoned, the 

application judge erred in finding that there was a covenant over which the court could exercise 

its jurisdiction. He also failed to consider that the jurisdiction to modify an easement is to be 

exercised with the greatest of caution and that an order should seldom be granted if prejudicial 

to the adjacent landowner.  

 

Bost Properties Inc. v. Highland West Developments Inc., [2002] O.J. No. 477, 48 R.P.R. (3d) 

83, 112 A.C.W.S. (3d) 585 (S.C.J.); Fyfe v. James, [2006] O.J. No. 325, [2006] O.T.C. 88, 42 

R.P.R. (4th) 221 (S.C.J.), consd  

 

Other cases referred to 

 

2108133 Ontario Inc. v. Kabcan Foods Ltd., [2009] O.J. No. 951, 80 R.P.R. (4th) 194 (S.C.J.); 

Almel Inc. v. Halton Condominium Corp. No. 77, [1997] O.J. No. 824, 98 O.A.C. 72, 69 A.C.W.S. 

(3d) 561 (C.A.); Baker v. Harris (1929), 64 O.L.R. 513 at 514, [1929] O.J. No. 77, [1930] 1 

D.L.R. 354 at 355 (C.A.); Crossley and Sons Ltd. v. Lightowler (1867), L.R. 3 Eq. 279; George 

(Re) (1926), 59 O.L.R. 574, [1926] O.J. No. 72, [1927] 1 D.L.R. 155 (C.A.); Jones v. Cleanthi, 

[2007] 1 W.L.R. 1604; Kileel and Kingswood Realty Ltd. (Re), [1979] N.B.J. No. 307, 108 D.L.R. 

(3d) 562, 28 N.B.R. (2d) 352, 63 A.P.R. 352, 1 A.C.W.S. (2d) 136 (C.A.); Liscombe v. Maughan 

(1928), 62 O.L.R 328, [1928] O.J. No. 44, [1928] 3 D.L.R. 397 (C.A.); Lywood v. Hunt, [2011] 

O.J. No. 1286, 2011 ONCA 229, 2 R.P.R. (5th) 15, 199 A.C.W.S. (3d) 1344, affg (2009), 97 

O.R. (3d) 520, [2009] O.J. No. 2101, 83 R.P.R. (4th) 51 (S.C.J.); National Guaranteed Manure 

Co. v. Donald (1859), 157 E.R. 737; Ontario Lime Co. (Re) (1926), 59 O.L.R. 646, [1926] O.J. 

No. 505, [1927] 1 D.L.R. 765 (C.A.); Phinny v. Macaulay, [2008] O.J. No. 3629, 75 R.P.R. (4th) 

66, 170 A.C.W.S. (3d) 661 (S.C.J.); Roop v. Hofmeyr, [2016] B.C.J. No. 1502, 2016 BCCA 310, 

70 R.P.R. (5th) 56, [2016] 12 W.W.R. 83, 88 B.C.L.R. (5th) 223, 268 A.C.W.S. (3d) 677; 

Seaman v. Vawdrey (1810), 33 E.R. 1032; Shklar v. Kwiecien, [1972] 3 O.R. 245, [1972] O.J. 

No. 1843, 28 D.L.R. (3d) 23 (H.C.J.); Tehidy Minerals Ltd. v. Norman, [1971] 2 All E.R. 475; 

Ward v. Ward (1852), 155 E.R. 1189, 7 Ex. 838; Weidelich v. De Koning (2014), 122 O.R. (3d) 
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545, [2014] O.J. No. 5062, 2014 ONCA 736, 325 O.A.C. 344, 384 D.L.R. (4th) 332, 62 R.P.R. 

(5th) 58, 246 A.C.W.S. (3d) 914 
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Conveyancing and Law of Property Act, R.S.O. 1990, c. C.34, ss. 15(1), 61(1) [as am.] 

[page111] 

 

Land Titles Act, R.S.O. 1990, c. L.5, s. 119(5) 

 

Property Law Act, R.S.B.C. 1996, c. 377, s. 35(2) 
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David Cherepacha and Kyle Gossen, for respondent. 

 
 

The judgment of the court was delivered by 

PEPALL J.A.: — 

 

A. Introduction 

[1] These appeals involve competing claims for relief relating to an easement. The easement 

is located on land situated north of railway tracks that currently service GO Trains and the newly 

established Union Pearson Express. The contested easement leads to another, uncontested 
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easement that runs along a rail corridor. Together, the easements provide access for 

maintenance of the railway tracks. 

[2] The appellant Metrolinx sought a declaration that the contested easement was valid and 

an injunction requiring the respondent, Remicorp Industries Inc., to remove certain 

encroachments on it. Remicorp, who owns the lands on which the easement is situate, sought a 

declaration that the easement had been abandoned or extinguished or, in the alternative, that it 

be relocated. 

[3] The application judge accepted Remicorp's position. He dismissed Metrolinx's application 

and found that the easement had been abandoned. Although Remicorp had sought relocation 

as alternative relief, the application judge ordered that the easement be relocated. Metrolinx now 

appeals on the basis that the application judge erred in concluding that the easement had been 

abandoned, and in ordering it to be relocated. [page112] 

[4] For the reasons that follow, I would allow Metrolinx's appeals. 

 

B. Facts 

 

The property 

[5] The Canadian National Railway Company ("CN") owned the Mimico railway station in the 

west of Toronto. The station property consisted of a small building surrounded by a parking lot 

and vegetation (the "property"). The property lies west of Royal York Road and borders on 

Judson Street to the north with railway lands and tracks to the south. On a survey dated 

November 26, 2002, the property is divided into nine parts. The significant parts for the 

purposes of this appeal are Parts 1, 2, 3 and 5, highlighted below: <graphicname:p112.jpg> 

[6] The easement under dispute in these appeals is shown on Part 5. Part 5 is a curved, 

uphill, unpaved laneway running from Judson Street to the parking lot providing access to the 

station and to the uncontested easement. This laneway is described by the parties as the 

"access easement". It is approximately 6.1 to 11 metres wide and about 45 metres long. 

[7] The uncontested easement is shown on Parts 2 and 3, and is described as the 

"maintenance easement". Part 3 is a strip of land, 3 metres wide and 70 metres long, running 

west to east [page113] immediately north of the rail corridor. At its eastern end, Part 3 is met by 

the access easement. At its western end, it meets Part 2, a small quartile of land that is met by 

Part 1 on the survey. 

[8] Part 1 is on the western side of the property. It is a strip of land, 6.1 metres wide and 60 

metres long, that runs from Judson Street in the north to Part 2 in the south. 

 

The easements 

[9] In 2002, CN sold its property to Remicorp, a concrete manufacturing company. Remicorp 

intended to build a concrete factory on the property. 

[10] CN conveyed the property to Remicorp, reserving the access and maintenance 

easements to itself. Remicorp also agreed to build a 6-foot fence and gates acceptable to CN 
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along the southern boundary of the property that would abut the railway lands that CN continued 

to own. 

[11] Both the access easement and the maintenance easement reserved to CN, its 

successors and assigns "an exclusive, free, uninterrupted and unobstructed right and easement 

in the nature of a right-of-way" that extended to use by vehicles and equipment. The sale 

transaction closed and the deed was registered on December 11, 2002. The deed included the 

Part 5 access easement and the Parts 2 and 3 maintenance easement in favour of CN. The 

access easement was for the purpose of accessing CN's adjacent and abutting lands and the 

lands on which the maintenance easement was situate. The maintenance easement was for the 

purpose of maintenance of CN's railway tracks and other related railway operations. Both 

easements were for the benefit of CN and its successors and assigns. The relevant portion of 

the deed is attached as an appendix to these reasons. 

[12] Sometime in 2002 or 2003, Renato Silva, the owner of Remicorp, contacted Ernie Longo, 

CN's manager of business development and real estate, about relocating the access easement 

from the eastern side of the property along Part 5 to the western side of the property along Part 

1. The possibility of moving the access easement had been discussed at the time of the sale of 

the property but nothing had been documented. No direct evidence from Longo or evidence of 

his authority to bind Metrolinx was tendered, but Silva deposed that Longo liked the relocation 

because it was "in a straight line and fairly flat". 

[13] In June of 2003, Remicorp moved the Judson Street entrance to the property from Part 5 

in the east, where the access easement is located, to Part 1 in the west. [page114] 

[14] On September 19, 2003, Remicorp and CN entered into an "easement agreement" in the 

nature of an option agreement in favour of CN. CN and Remicorp agreed that upon the written 

request of CN, Remicorp was to (i) apply for and use its best efforts to obtain consent to the Part 

1 easement from the City of Toronto Committee of Adjustment, (ii) grant the Part 1 easement to 

CN and (iii) register the Part 1 easement on title. 

[15] The parties to the easement agreement expressly acknowledged the access easement 

on Part 5 and described it as the "original access easement". The easement agreement 

provided that on the registration of the Part 1 easement (described as the "permanent 

easement") in accordance with the terms of the agreement, on Remicorp's written request, CN 

was to release the original access easement. The easement agreement was registered on title 

on November 6, 2003. 

[16] CN never made any written request of Remicorp and hence never exercised its option; 

the Part 1 easement was never registered on title; and there is no evidence of the Committee of 

Adjustment's consent or a release of the access easement from CN. 

[17] Nonetheless, Remicorp used Part 1 for ingress and egress to and from the property. It 

also erected certain structures in the path of the access easement, including a sheet metal wall, 

a garage/shed and concrete troughs. In 2014, it erected a 6.5-metre high acoustical barrier that 

encroaches on the maintenance easement. Remicorp erected some of the structures without 

obtaining the necessary permits. 
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[18] For its part, after entering into the sale transaction in 2002, CN did not use either the 

access easement or the unrealized Part 1 easement. 

 

Sale to Metrolinx 

[19] In April 2010, CN transferred its interest in the rail corridor lands to Metrolinx, an agency 

of the Ontario Government. Metrolinx's mission, among other things, is to develop and 

implement an integrated transportation system for the Greater Toronto Area. It operates the GO 

Train network that facilitates passenger movement by rail to and from the Greater Toronto Area 

and beyond. It is also responsible for the new Union Pearson Express. 

[20] The transfer from CN to Metrolinx included CN's rights to the access easement and the 

maintenance easement. Despite its transfer to Metrolinx, CN retained responsibility for the 

planning, design and installation of the signal system for the rail corridor. In 2012, it erected a 

signal bridge, part of which sits on [page115] the south side of the maintenance easement. 

Using the maintenance easement, Metrolinx is able to drive its usual maintenance vehicle past 

the signal bridge on the south with about 10 cm to spare on the north. 

[21] Metrolinx has never exercised any rights it may have to the access easement or the 

prospective easement on Part 1. 

[22] The only repair and maintenance facility for the entire GO Train network, Willowbrook, 

sits to the southwest of the property. The future needs of Metrolinx appear to be increasing. 

Over the years, Willowbrook has been expanded and two additional tracks have been installed 

on the northern edge of Metrolinx's property. Metrolinx can gain access to Willowbrook using the 

maintenance easement and from the south and west of its railway lands. 

[23] In 2014, Remicorp obtained an environmental compliance approval which permitted it to 

make intense use of Part 1 for ingress and egress to and from its property. Remicorp is now 

allowed to operate 16 trucks per hour between the hours of 7:00 a.m. and 7:00 p.m. using Part 

1. 

[24] Remicorp and Metrolinx have had unsuccessful discussions about the sale of the 

property to Metrolinx. The application judge noted that the outcome of the parties' court 

proceedings will likely have an impact on the value of the property. 

 

Court Proceedings 

[25] This brings me to the particulars of the court proceedings commenced by each of the 

parties. 

[26] Remicorp sought a declaration that the access easement over Part 5 was abandoned, 

obsolete, redundant and/or extinguished or, in the alternative, asked for an order that it be 

relocated to Part 1. 

[27] Metrolinx sought a declaration that the Part 5 access easement is valid, in force, and 

binding on Remicorp. It also sought injunctive relief requiring Remicorp to stop obstructing the 

access easement and to remove certain encroachments. Metrolinx argued that use of the area 

attendant to the rail corridor has intensified in recent years. Absent use of the access easement, 
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track protection for the safety of trains and workers would result in tracks being taken out of 

service, delays and additional costs. 

[28] The other parties to the applications, and in particular, CN, have taken no position in 

either of the two proceedings. 

 

Reasons of the application judge 

[29] The application judge dismissed Metrolinx's application and granted Remicorp's. 

[page116] 

[30] The application judge focused on whether Metrolinx had abandoned the access 

easement. He explained that abandonment can occur through express release, implied release 

or by operation of law: Lywood v. Hunt  (2009), 97 O.R. (3d) 520, [2009] O.J. No. 2101 (S.C.J.), 

affd [2011] O.J. No. 1286, 2011 ONCA 229. 

[31] The applications judge noted that Remicorp did not argue there was an express release. 

[32] He went on to hold that while the legal documents did not support an implied release of 

the access easement by Metrolinx, its non-use of the easement did. 

[33] In his view, the key factors supporting the implied release were (1) the existence and 

description of Part 1 on the survey; (2) the non-use of the Part 5 access easement; (3) Silva's 

evidence of Longo's acquiescence to moving the Part 5 access easement; (4) the drafting and 

registration on title of the September 2003 easement agreement; and (5) a December 2014 

Metrolinx photograph of 12 large concrete blocks that blocked the south end of Part 1. The 

application judge held that these blocks undermined Metrolinx's submission on the importance 

and need for any easement. 

[34] That said, he noted that neither party was suggesting that the easement be taken away; 

Remicorp was only proposing that it be moved. He rejected Metrolinx's submission that the Part 

5 access easement was preferable to an easement over Part 1. 

[35] The application judge concluded, at para. 21: "In all of the circumstances, if necessary, I 

would conclude there is sufficient evidence of an implied release. However, I also conclude the 

operation of law is the basis on which Remicorp should succeed." 

[36] Relying on Weidelich v. De Koning (2014), 122 O.R. (3d) 545, [2014] O.J. No. 5062, 2014 

ONCA 736, he stated that the holder of an easement "does not own the right of way but only 

enjoys the reasonable use of that property for its granted purpose". In the application judge's 

view, "the purpose [here] was to pass over for access to the tracks when or if required, not to 

place or build anything permanent on that land": at para. 21. Metrolinx was entitled to its access 

easement, but the facts and circumstances of the case required that it be moved to Part 1. 

[37] The application judge went on to hold that Remicorp was required to give "reasonable 

priority" to Metrolinx over its own 16-truck hourly allocation over Part 1. 

 

[38] The application judge stated, at para. 24: 

Under subsection 61(1) of the Conveyancing and Law of Property Act, R.S.O. 1990, c. C.34 

["CLPA"], the Access Easement is moved to [Part 1]. Similarly, if there is a distinction, 
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subsection 119(5) of the [page117] Land Titles Act, R.S.O. 1990, c. L.5 ["LTA"] applies. I 

conclude the modification is beneficial to the parties interested and the existing easement is 

to be discharged while the alternate Access Easement registered on title. 

[39] Although the reasons were silent on extinguishment, the judgment allowing Remicorp's 

application provides that the Part 5 access easement is extinguished by operation of law and by 

abandonment, and that pursuant to s. 61(1) of the Conveyancing and Law of Property Act, 

R.S.O. 1990, c. C.34 ("CLPA") and s. 119(5) of the Land Titles Act, R.S.O. 1990, c. L.5 ("LTA"), 

the Part 5 access easement is relocated to Part 1. The application judge also dismissed 

Metrolinx's request for injunctive relief to remove certain structures on the access easement and 

encroachments on Metrolinx's lands. 

 

C. Issues 

[40] Metrolinx appeals from the judgments. Its appeals raise the following issues: 

 

(i) Did the application judge err in concluding that the Part 5 access easement had been 

abandoned by implied release? 

(ii) Did the application judge err in concluding that the Part 5 access easement was 

extinguished by operation of law? 

(iii) Did he also err in concluding that the Part 5 access easement could be moved to Part 

1? 

(iv) Is Metrolinx entitled to a remedy for Remicorp's encroachments on the access 

easement and Metrolinx's lands? 

[41] Metrolinx also argues that the application judge erred in ordering that Metrolinx was to 

have "reasonable priority" over Remicorp's use of Part 1. However, as I have found in 

Metrolinx's favour on the other issues, it is unnecessary to address this submission. 

 

D. Discussion 

 

Issue one: Abandonment by implied release 

(a) Parties' positions 

[42] Metrolinx submits that the application judge made three errors in finding that the Part 5 

access easement had been abandoned by implied release: (i) he failed to recognize that the 

three registrations on title between 2002 and 2010 contradicted any suggestion of 

abandonment; (ii) he failed to apply established case law on the need to demonstrate an 

intention to [page118] abandon in the face of an express grant of easement; and (iii) he 

improperly considered extraneous issues in considering whether there was an implied release of 

the access easement. 

[43] Remicorp disputes these submissions and states that the application judge considered 

the three registrations on title but found that they were outweighed by the factors that 

demonstrated an implied intention to abandon. Furthermore, Remicorp argues that although the 

application judge did not make express reference to intention, his reasons clearly imply that he 
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found an intention to abandon. In any event, argues Remicorp, the weighing of the factors in the 

applications judge's analysis of abandonment is discretionary and his decision is entitled to 

deference. Lastly, he did not improperly consider any extraneous issues. 

 

(b) Analysis 

[44] The application judge was dealing with an express grant of easement. CN asserted its 

rights to the access easement in the 2002 deed from CN to Remicorp, in the 2003 easement 

agreement between CN and Remicorp, and in the 2010 deed from CN to Metrolinx. All were 

registered on title. 

[45] Subsection 15(1) of the CLPA provides that, absent an exception, a conveyance includes 

all easements. Here, the access easement and the maintenance easement were expressly 

included, and not excepted, in both the conveyance from CN to Remicorp and the conveyance 

from CN to Metrolinx. Put differently, CN maintained its rights to use and transfer the 

easements. There is no question that paper title to the enjoyment of the Part 5 access easement 

remained with CN and was then transferred to Metrolinx. 

[46] One must therefore then consider whether there was any derogation from Metrolinx's 

right to the access easement by implied release. 

 

Abandonment by release: General principles 

[47] An easement may be abandoned by release which may be express or implied. The onus 

of proof is on the party asserting a release: Liscombe v. Maughan (1928), 62 O.L.R. 328, [1928] 

O.J. No. 44 (C.A.), at p. 335 O.L.R. In Gale on Easements, 20th ed. (London: Sweet & Maxwell 

(U.K.), 2016), the authors warn, at para. 12-26: "Unless the easement is granted for a term of 

years, the rights conferred by an easement are perpetual and, accordingly, are actually or 

potentially valuable rights. Therefore it is not lightly to be inferred that the owner of such a right 

should give it up for no consideration." [page119] 

[48] An easement can be expressly released by the dominant owner, that is, the party who 

has received the grant of easement -- in this case CN and then Metrolinx. As noted by the 

application judge, there was no express release. This was undisputed. 

[49] An easement can also be released impliedly. Non-use coupled with an intention to 

abandon the easement may demonstrate implied release. On its own, non-use is insufficient. As 

this court explained in Liscombe, at p. 335 O.L.R., non-use may arise because an owner of an 

easement had for the time no occasion to use it as another more convenient means of 

employing the land was available. However, this lack of use did not prove that the owner of the 

easement intended to abandon it. See, also, Ward v. Ward  (1852), 155 E.R. 1189, 7 Ex. 838 

and Crossley and Sons Ltd. v. Lightowler (1867), L.R. 3 Eq. 279. Indeed, in Liscombe, at p. 335 

O.L.R., this court cited Seaman v. Vawdrey (1810), 33 E.R. 1032, where, despite non-use for 

over 100 years, an intention to abandon was not established. To reiterate, intention to abandon 

must be proven. 

[50] Intention to abandon will be found where "the person entitled to it has demonstrated a 

fixed intention never at any time thereafter to assert the right himself or to attempt to transmit it 

to anyone else": Shklar v. Kwiecien, [1972] 3 O.R. 245, [1972] O.J. No. 1843 (H.C.J.), at p. 247 
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O.R., citing Tehidy Minerals Ltd. v. Norman, [1971] 2 All E.R. 475, at p. 492. See, also, Almel 

Inc. v. Halton Condominium Corp. No. 77, [1997] O.J. No. 824, 98 O.A.C. 72 (C.A.), at para. 7. 

To establish intention to abandon, the surrounding circumstances may be examined: Liscombe, 

at para. 28. 

[51] Inclusion of an easement in a conveyance supports the absence of an intention to 

abandon: Liscombe, at p. 335 O.L.R. As stated in Halsbury's Laws of Canada -- Real Property 

(Toronto: LexisNexis, 2016 Reissue), at HRP 316: "Where title has been perfected an 

extinguishment will usually require either an express release or aecircumstances so cogent as 

to preclude a quasi-releasor from denying the release'; an intention to release aewill be less 

readily presumed where the title to the easement has been perfected than where the title still 

remains inchoate'": citing Baker v. Harris (1929), 64 O.L.R. 513 at 514, [1929] O.J. No. 77 

(C.A.), at p. 516 O.L.R. Suspension of the exercise of a right is insufficient. An intention not to 

exercise a right may differ from an intention to abandon it. See Kileel and Kingswood Realty Ltd. 

(Re), [1979] N.B.J. No. 307, 108 D.L.R. (3d) 562 (C.A.), at p. 567 D.L.R. [page120] 

 

Application to this case  

[52] In my view, the application judge erred in finding an implied release. There are several 

reasons why. 

[53] First, in considering whether the application judge's conclusion that the access easement 

had been impliedly released may be sustained, three registrations on title are relevant. The 

access easement and the maintenance easement were in the 2002 grant from CN to Remicorp. 

The access easement was then expressly addressed in considerable detail in the easement 

agreement of September 2003 between CN and Remicorp. Lastly, both easements were 

included in CN's transfer to Metrolinx in 2010. 

[54] While the application judge was aware of these three documents in that he states that the 

legal documents do not support the position of Remicorp, I agree with Metrolinx that he failed to 

consider that the registrations on title represented evidence of the absence of an intention to 

abandon the Part 5 access easement by CN. In fact, the evidence to the contrary was both 

strong and unequivocal. The parties deliberately turned their minds to the treatment of the 

easement rights held by CN. The easement agreement contemplated an option by CN that was 

never exercised. CN's subsequent transfer of its easement rights to Metrolinx is consistent with 

the absence of any such exercise. There is no evidence that any of the steps contemplated by 

the easement agreement to effect a release of the Part 5 access easement ever took place. For 

instance, there is no evidence of CN making a written request, no evidence of Remicorp having 

applied for or using its best efforts to get the Committee of Adjustment to consent to the Part 1 

easement, and no evidence that the Part 1 easement was ever registered on title as an 

easement. Had the application judge considered this evidence, he would not have concluded 

that the requisite elements in support of an implied release were present. 

[55] Second, as mentioned, easement rights may have value. There was no evidence as to 

why CN, or indeed Metrolinx, would have intended to abandon such rights and there was no 

evidence of any consideration that flowed from Remicorp to CN in exchange for any release. 

The application judge failed to consider this as a factor that supported the absence of any such 

intention. 
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[56] Third, the access easement was an express grant that was registered on title. As Aitken 

J. stated in 2108133 Ontario Inc. v. Kabcan Foods Ltd., [2009] O.J. No. 951, 80 R.P.R. (4th) 194 

(S.C.J.), at para. 8, the intent to abandon means that the person entitled to the easement has 

knowingly, and with full [page121] appreciation of his rights, determined to abandon it. The 

application judge made no finding in this regard. Indeed, although the onus of proof was on 

Remicorp, the application judge was silent on the absence of any evidence being elicited from 

CN. 

[57] Fourth, the application judge concluded [at para. 21] that Metrolinx was entitled to "its 

easement but the facts and circumstances of this case require the easement to be moved to . . . 

Part 1 . . .". The easement was not being taken away but was being moved. His finding that 

Metrolinx was entitled to an easement is inconsistent with his finding that Metrolinx impliedly 

abandoned the access easement. 

[58] Lastly, Metrolinx also submits that the application judge erred in considering certain 

extraneous factors. It submits that he erred by justifying his conclusion in part on the basis that 

the access easement was not used and that an alternative route was available, and by inferring 

that CN had acquiesced in moving the access easement. 

[59] Lack of use, alternative access and acquiescence are factors to consider in assessing the 

cogency of the circumstances. However, as mentioned, non-use on its own is insufficient. 

Further, as will be addressed below in my discussion of extinguishment by operation of law, 

alternative access becoming available is on its own insufficient to establish abandonment. 

Finally, any potential acquiescence by CN was overtaken by the express terms of the easement 

agreement that addressed the very subject matter of the access easement in clear and 

unambiguous language and which the application judge failed to meaningfully address. 

[60] In light of these errors, to the extent the application judge rested his decision on a finding 

of implied release, his decision cannot be sustained. 

[61] Having addressed abandonment by implied release, I will now turn to the application 

judge's reliance on operation of law. 

 

Issue two: Operation of law 

(a) Parties' positions 

[62] On appeal, the submissions of the parties conflated abandonment by implied release and 

extinguishment by operation of law. In that regard, their arguments on operation of law were 

subsumed in their discussion of abandonment by implied release. However, for the purposes of 

analytical clarity and consistent with the terms of the judgment allowing Remicorp's application, 

it is helpful to address the concepts separately. [page122] 

 

(b) Analysis 

Extinguishment by operation of law: General principles  

[63] As I have explained, in addition to holding that the access easement had been 

abandoned by implied release, the application judge also rested his decision on operation of 

law. And while the application judge did not declare that the access easement was 
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"extinguished" in his reasons, he did so in his judgment. This raises the knotty question of 

nomenclature in this area of law, and the components of extinguishment by operation of law. 

[64] Anne Warner La Forest, in Anger & Honsberger, Law of Real Property, looseleaf, 3rd ed., 

vol. 2 (Toronto: Canada Law Book, 2016) states, at para. 17:20.60, that an easement may be 

extinguished by express release, implied release, or operation of law. She treats abandonment 

as a form of implied release. Certain cases have used a comparable classification. For example, 

see Roop v. Hofmeyr, [2016] B.C.J. No. 1502, 2016 BCCA 310, 88 B.C.L.R. (5th) 223, at paras. 

30, 41;1 Lywood v. Hunt (S.C.J.), supra, at para. 27, affd (C.A.), supra; and Phinny v. Macaulay, 

[2008] O.J. No. 3629, 75 R.P.R. (4th) 66 (S.C.J.), at para. 119. 

[65] Anger and Honsberger states, at para. 17:20:60(a), that at common law, an easement will 

be extinguished by operation of law where 

 

(a) the purpose for which it was created has come to an end; 

(b) the period for which the easement was created terminates; 

(c) the right is abused; or 

(d) the same person comes to own the dominant and servient lands in fee simple. 

[66] In contrast, at pp. 29-007 to 29-016 of Megarry and Wade, The Law of Real Property, 8th 

ed. (London: Sweet & Maxwell, 2012), the authors describe the mechanisms for extinguishment 

as being by statute, express or implied release, and by unity of ownership and possession of 

both the dominant and servient tenements. [page123] 

[67] The authors of Gale on Easements describe extinguishment as falling into three 

categories: by operation of law, statute and release. Operation of law is stated to encompass 

unity of ownership, merger of interests, expiration of a time-limited easement, and 

disappearance of the purpose of an easement. 

[68] Yet another classification is found in Halsbury's, at HRP 315-322. It classifies the 

methods of extinguishment as being by statute, express or implied release, unity of ownership, 

or destruction of either tenement. Halsbury's states, at HRP 319, that an easement will be 

extinguished if it was granted with a time limit, or for a purpose, that has expired or come to an 

end. However, the authors include extinguishment resulting from expiry of time or end of 

purpose as a subset of extinguishment by release. 

 

[69] What is to be drawn from all of these descriptions? 

[70] A reasonable conclusion is that an easement may be extinguished by operation of law in 

two ways. First, it may be extinguished by statute. A good example is found in British Columbia's 

Property Law Act, R.S.B.C. 1996, c. 377, s. 35(2), which allows the court to modify or cancel an 

easement where there is, inter alia, a material change in the character of the land such that the 

easement is obsolete. Ontario's legislation does not mirror that of British Columbia. In 

extinguishing an easement by statute, some caution may be required. As the authors of Gale on 

Easements note, at para. 12-12: "An Act should not, however, be construed so as to interfere 

with somebody's property rights without compensation unless the court is obliged so to construe 

it", citing Jones v. Cleanthi, [2007] 1 W.L.R. 1604, at para. 82. 
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[71] Second, an easement may be extinguished by operation of the common law. Examples 

include unity of ownership and possession of the dominant and servient lands or destruction of 

either the dominant or servient lands. As seen from Anger & Honsberger, Gale on Easements, 

and Halsbury's, extinguishment by operation of law also includes expiry of a time-limited 

easement and disappearance or expiry of the purpose for which the easement was created. It 

seems to me that the former would more properly be the subject matter of an express or implied 

release. If an easement is granted for a limited time, it follows that it must have been the subject 

of an express grant that expressly or impliedly provided for a release on the expiration of the 

time limit. 

[72] As for expiry of the purpose for which the easement was granted, an easement is not 

typically extinguished by temporary events that impact its use. Some permanence must exist. 

[page124] In "Easement Caselaw Update" (paper presented to the Ontario Bar Association, 

Continuing Legal Education Program, Easements for Real Estate and Municipal Lawyers: Level 

II, October 6, 2016), Craig Carter writes that "[a]n easement can be extinguished as a matter of 

law when some event occurs that makes the easement unusable or unnecessary. Some 

permanence must exist. A flood that washes over an easement is not extinguishment. But global 

warming causing a sea to cover a right of way will be." 

[73] A further example is found in National Guaranteed Manure Co. v. Donald (1859), 157 

E.R. 737, where the court held that an easement to take water to fill a canal ceased when the 

canal no longer existed and was converted to a railway. 

 

Application to this case 

[74] The application judge stated, at para. 21 of his reasons: "I also conclude that operation of 

law is the basis upon which Remicorp should succeed". His analysis on this point was limited. 

Moreover, as mentioned, at para. 23, he spoke of "abandonment" by operation of law, not 

extinguishment. His analysis seemed to focus on whether the reasonable use of the access 

easement for its granted purpose persisted. He noted [at para. 21] the description of the access 

easement as being "exclusive, free, uninterrupted and unobstructed" and that "the purpose was 

to pass over for access to the tracks when or if required, not to place or build anything 

permanent on that land". He concluded that Metrolinx was entitled to its easement, but it was to 

be moved to Part 1. 

[75] Read as a whole, the application judge's reasons suggest that he found abandonment 

based on operation of law due to evidence of lack of use by CN and Metrolinx and his 

perception that Metrolinx was not in immediate need of any easement because the Part 1 

pathway had been blocked by 12 large concrete blocks. In this regard, he analogized the case 

to Bost Properties Inc. v. Highland West Developments Inc., [2002] O.J. No. 477, 48 R.P.R. (3d) 

83 (S.C.J.). 

[76] With respect, lack of use and lack of need do not amount to extinguishment by operation 

of law. To the extent that lack of need reflects a lack of purpose, the application judge's 

substitution of the Part 1 easement is wholly inconsistent with a lack of purpose. Moreover, it 

runs counter to the express terms of the easement agreement. In addition, the application 

judge's reliance on Bost Properties was misplaced. That case involved property in the City of 

Kitchener that had once been rural but later became urbanized. The right-of-way at issue was 
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created by [page125] deed in 1954 to serve as a laneway to provide access to farm property. 

The farmhouse no longer existed and the farm had ceased operations many years before. What 

was once an area of agricultural use was now dormant land awaiting urban development. The 

trial judge decided that the easement in that case was for a limited purpose that had 

disappeared. 

[77] Assuming, without deciding, that the analysis in Bost Properties was correct, here the 

purpose associated with the access easement -- access to the railway lands -- cannot be said to 

have disappeared. Indeed, the application judge acknowledged as much by granting an access 

easement to Metrolinx over Part 1. 

[78] This case is more akin to Fyfe v. James, [2006] O.J. No. 325, 42 R.P.R. (4th) 221 

(S.C.J.), where the court held that an access easement was not extinguished after a new, 

alternate access road was built. The court distinguished the facts in Bost Properties, and 

rejected the respondents' argument that, because the new road provided full ingress and egress 

to the relevant properties, the right-of-way was no longer necessary and therefore extinguished. 

The grant did not provide for the easement to be extinguished by alternative access, nor did it 

stipulate a time limit. 

[79] Here, as in Fyfe, nothing in the three instruments registered on title suggest a time limit 

on the access easement. While relocation of the access easement is contemplated in the 

easement agreement, this relocation is solely at the option of CN. As the option was not 

exercised, the access easement was not extinguished. 

[80] The conclusion that the access easement had been abandoned or extinguished by 

operation of law was in error. 

 

Issue three: Relocation of access easement to Part 1 

(a) Parties' positions 

[81] Metrolinx also appeals the application judge's decision relocating the access easement 

from Part 5 to Part 1. It submits that the application judge made three errors in exercising his 

discretion to move the access easement: (i) the decision ignored Metrolinx's registered 

contractual right; (ii) having found that the access easement had been abandoned, the 

application judge lacked jurisdiction to modify the access easement under s. 61(1) of the CLPA 

or s. 119(5) of the LTA; and (iii) he failed to apply the proper legal test and failed to adhere to 

established legal principles. [page126] 

[82] Remicorp submits that the application judge properly interpreted the grant of the access 

easement and determined that the rationale for the original location and configuration no longer 

existed. Moreover, the parties to the easement agreement knew at the time it was registered 

that the access easement had already been relocated. 

[83] Remicorp submits that the application judge did not relocate an abandoned easement. 

Rather, he found that it had been relocated by operation of law and by statute and that there 

was sufficient evidence of an implied release, as well. It asserts that the easement was properly 

relocated under the CLPA and the LTA and the applications judge made no error in principle. 

 

(b) Analysis 
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[84] First, I agree with Metrolinx that while the application judge recognized the validity and 

effect of the easement agreement at paras. 5 and 15 of his reasons, his decision effectively 

deprived the easement agreement of any force or effect. In essence, the applications judge 

appropriated from Metrolinx the benefit of the easement agreement in the absence of evidence 

of any consideration including any allowance for compensation. 

[85] Second, I also agree with Metrolinx that s. 61(1) of the CLPA and s. 119(5) of the LTA 

require that a valid covenant exist over which the court can exercise its jurisdiction. Subsection 

61(1) of the CLPA states: 

 

61(1) Where there is annexed to land a condition or covenant that the land or a specified part 

of it is not to be built on or is to be or not to be used in a particular manner, or any other 

condition or covenant running with or capable of being legally annexed to land, any such 

condition or covenant may be modified or discharged by order of the Superior Court of 

Justice. 

[86] Subsection 119(5) of the LTA states: 

119(5) The first owner and every transferee, and every other person deriving title from the 

first owner, shall be deemed to be affected with notice of such condition or covenant, but any 

such condition or covenant may be modified or discharged by order of the court on proof to 

the satisfaction of the court that the modification will be beneficial to the persons principally 

interested in the enforcement of the condition or covenant. 

[87] According to the application judge, the access easement had been abandoned. He 

therefore erred in finding that there was a covenant over which the court could exercise its 

jurisdiction. 

[88] In any event, the application judge did not apply the correct legal principles in concluding 

that the access easement should be relocated. 

[89] Subsection 61(1) of the CLPA does not indicate how a court's discretion is to be 

exercised. Subsection 119(5) of the [page127] LTA requires proof that the modification will be 

"beneficial to the persons principally interested in the enforcement of the condition or covenant". 

[90] In George (Re) (1926), 59 O.L.R. 574, [1926] O.J. No. 72 (C.A.), this court considered 

whether a modification would be "beneficial to the persons principally concerned", a phrase 

previously contained in the CLPA and which is nearly identical to that found in the LTA. 

Middleton J.A. stated, at pp. 577-78 O.L.R.: 

 

The provisions of the statute (12 & 13 Geo. V. ch. 53) are not easy to interpret. A Judge is 

empowered to modify or discharge building restrictions "on proof to his satisfaction that the 

modification will be beneficial to the persons principally concerned." If this means beneficial 

to the applicant the provision is senseless, for the relief would not be sought unless the 

applicant deemed it a benefit. If it means beneficial to the respondents it is again 

meaningless, for the respondents would undoubtedly release any right they may have if for 

their benefit. The meaning that has been given to the expression in practice is that the Judge 

must satisfy himself that the balance of convenience is in favour of granting the application, 

having regard to the rights and interests of both parties, and I think it may safely be said that 
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the order should not be made unless the benefit to the applicant greatly exceeds any 

possible detriment to the respondents: Re Button (1925), 57 O.L.R. 161. 

[91] In Ontario Lime Co. (Re) (1926), 59 O.L.R. 646, [1926] O.J. No. 505 (C.A.), in discussing 

the CLPA, this court stated, at p. 651 O.L.R.: 

 

It has been more than once pointed out that under this statute there is no power to make 

compensation to a landowner who is prejudicially affected, and the jurisdiction is one to be 

exercised with the greatest caution, and an order should seldom, if ever be made which will 

in truth operate to the prejudice of the adjacent landowner who has any real rights. The true 

function of the statute is to enable the Court to get rid of a condition or restriction which is 

spent and so unsuitable as to be of no value and under circumstances when its assertion 

would be clearly vexatious. 

[92] The application judge did not apply these principles. Moreover, he ignored the warning 

given by this court in Ontario Lime that the jurisdiction be exercised with caution and that an 

order be seldom granted if prejudicial to the adjacent landowner. It is also difficult to see how the 

application judge could conclude that the modification was beneficial to the interested parties. 

The relocation deprived Metrolinx of its rights under the easement agreement and results in 

significant traffic flow at the site of the alternative easement on Part 1. With the exception of 

making certain adjustments such as the removal of structures erected without building permits, 

the benefits to Remicorp of relocating the access easement are not obvious. Indeed, they do 

[page128] not appear to have been considered or identified by the application judge. 

[93] For these reasons, the application judge erred in relocating the access easement to Part 

1. 

 

Issue four: Remedy 

[94] Based on my conclusions relating to the first and second issues, Metrolinx continues to 

have an easement over Part 5 of the property. It follows that any encroachment on the access 

easement should be removed. 

[95] In addition, as acknowledged at para. 2 of the parties' agreed statement of facts dated 

December 3, 2015, portions of a metal plate fence and a portion of a metal clad building and its 

canopy are encroaching on Metrolinx's lands to the south. The application judge failed to 

address Metrolinx's request that these encroachments be removed and I see no basis on which 

they should not be. These encroachments should therefore also be removed. Metrolinx has 

suggested a six-month time frame for removal, which appears reasonable under the 

circumstances. 

 

E. Disposition 

[96] For these reasons, I would allow Metrolinx's appeals, set aside the judgments of the 

application judge and substitute paras. 1, 2, 4 and 5 of the form of draft order found at Tab D of 

Metrolinx's factum. 
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[97] As agreed by the parties, Remicorp is to pay Metrolinx's costs of the applications and the 

appeal fixed in the amounts of $35,000 and $20,000, respectively, inclusive of disbursements 

and applicable taxes. 

 

  
 

 
Appeal allowed. 

 
 

 

APPENDIX 

 

The 2002 conveyance from CN to Remicorp describes the access easement and maintenance 

easement in this case as follows: 

 

Reserving unto the Transferor for itself, its successors and assigns, agents, employees, 

tenants and licensees, an exclusive, free, uninterrupted and unobstructed right and 

easement in the nature of a right-of-way for access and/or egress by the Transferor, its 

agents, employees, tenants, licensees, guests, servants and visitors and their respective 

vehicles and equipment over, across, along and upon the lands described as Part of Lot 20, 

Block C, Registered Plan 339 or 389, City of Toronto, designated as Part 5 on Reference 

Plan 66R-20057 (the "Access Lands") for the purpose of accessing the adjacent and abutting 

lands of the Transferor and the Maintenance Lands [page129] (as hereinafter defined) and 

for all purposes necessary for or incidental to the exercise and enjoyment of the rights 

therein reserved (the "Access Easement"); and 

Reserving unto the Transferor for itself, its successors and assigns, agents, employees and 

licensees, an exclusive, free, uninterrupted and unobstructed right and easement in the 

nature of a right-of-way by the Transferor, its agents, employees and licensees and their 

respective vehicles and equipment over, across, along and upon the lands described as Part 

of Lots 19 and 20, Block C, Registered Plan 339 or 389, City of Toronto, designated as Parts 

2 and 3 on Reference Plan 66R-20057 (the "Maintenance Lands") (the Access Lands and 

the Maintenance Lands hereinafter referred to as the "Burdened Lands") for the purpose of 

maintenance of the Transferor's railway tracks and other related railway operations and for 

all purposes necessary for or incidental to the exercise and enjoyment of the rights therein 

reserved (the "Maintenance Easement") (the Access Easement and the Maintenance 

Easement hereinafter referred to as the "Easements"). 

The benefit of the Easements shall be appurtenant to and run with each part of the abutting 

and adjacent lands of the Transferor as described below (the "Benefited Lands") and shall be 

for the benefit of the Transferor and its successors, assigns, agents, employees, tenants, 

licensees, from time to time of the Benefited Lands and others claiming under them. The 

burden of the Easement shall bind the Transferee and its successors and assigns and others 

claiming through it and shall be annexed to and run with every part of the Burdened Lands. 

 

Notes 
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1 Although that case relies on Megarry & Wade: The Law of Real Property, 7th ed. (London: Sweet & Maxwell, 2008), 

which does not actually use that classification. 
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The plaintiffs were registered owners of waterfront property which bordered on the defendants' land. Both parcels of land were
originally held as part of a larger tract under one owner. The plaintiffs acquired their lot in 1965 when there was no direct access
to a public highway. The conveyance included a right of way over the original owner's other property, worded as follows:
TOGETHER WITH the use of the present lane and drive leading to the said property from the Lakeshore Road, it being
understood that if the predecessors in title of the Grantors sub-divide the adjacent lands retained by such predecessors in title
they will in place of said lane and drive grant the Grantees a suitable and convenient right-of-way to provide a driveway from
the lands herein conveyed to the said Lakeshore Road.
The right of way had crossed over parts 3 and 4 of the original tract and had been subject to route changes. In 1973, the original
owner sold parts 1 and 3, and in 1975 lot 2 was conveyed. A quit claim deed releasing the original owner's right of way was
granted by the original owner to the current owner of part 3. No mention was made of a right of way in favour of the plaintiffs
in any of the documents pertaining to part 3.
Part 4 was conveyed in 1979 and again in 1985, the latter time to the present defendants. No right of way was reserved to part
4 in either of the two conveyances. The defendants began to build on their land in September of 1985, effectively blocking
the existing driveway across their property from the Lakeshore Road to the plaintiffs' garage. Changes in the route across the
defendants' property would have interfered with the plaintiffs' pool and patio which were built subsequent to the granting of
the easement.
In 1975, Chancery Lane, which abutted the plaintiffs' property and part 4, was dedicated as a public highway. Evidence was
given to the effect that the plaintiffs had direct access, via their own property, to Chancery Lane. A driveway across the plaintiffs'
own property was feasible.
The plaintiffs brought an action for a declaration stating that they were entitled to a right of way over the defendants' property,
providing the plaintiffs with access to their property in accordance with the right of way granted to them by deed, or alternatively
by prescription or necessity. Additionally, the plaintiffs sought a permanent injunction restraining the defendants from directly or
indirectly interfering with the plaintiffs' right of way, a mandatory injunction requiring the defendants to remove any obstruction
of the plaintiffs' right of way for a driveway, and damages.
Held:
The action was dismissed.
There were three legal principles applicable to the interpretation of easements in connection with this action. Firstly, the intent
of an easement created by an express grant depends on the wording of the instrument. Secondly, a grant may be made for a
limited purpose and when that purpose is accomplished, the right of way shall cease. Finally, in interpreting the grant, the Judge
should place himself in the position of the grantor at the time of the grant.
Applying the principles to the evidence, it was noted that the easement was qualified on its face to provide a driveway from
the lands conveyed to the Lakeshore Road. The route had been moved in the past and the plaintiffs knew they had no right of
way by a specific route. Neither could the dominant owners by altering their property create a greater burden on the servient
tenement. The grant did not provide for access around the plaintiffs' pool or patio.
The grant was capable of substitution and had been extinguished when suitable and convenient access was provided to Lakeshore
Road by Chancery Lane.
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ACTION for a declaration that plaintiffs are entitled to right of way over defendants' property.

Gray J.:

1      In this action, the plaintiffs claim specific relief as follows:

2      (a) a declaration that the plaintiffs are entitled to a right of way over the defendants' property to establish a driveway
to provide the plaintiffs with access to their property in accordance with the right of way granted to them by deed, or in the
alternative, by prescription or necessity;

3      (b) a declaration in the alternative, that the plaintiffs are entitled to replace the right of way destroyed by the defendants by
another driveway on the defendants' lands in a manner suitable and convenient to the plaintiffs and at the defendants' expense;

4      (c) a permanent and interlocutory injunction restraining the defendants from directly or indirectly interfering with the
plaintiffs' right of way;

5      (d) a mandatory injunction requiring the defendants to remove any obstruction of the plaintiffs' right of way for a driveway;
and

6      (e) damages in the sum of $150,000 together with interest and costs.

7      The plaintiffs are the registered owners of waterfront property known municipally as 2288 Chancery Lane in the Town of
Oakville which they acquired in 1965. The defendants are also the registered owners of waterfront property in Oakville. They
acquired their property in 1986 and it is known municipally as 2286 Chancery Lane.

8      Paragraphs 4, 5 and 6 of the statement of claim read:

4. The plaintiffs grant included the use of a lane and a drive and certain other easements necessary for access and the proper
enjoyment of the plaintiffs' property. The grant of the right-of-way positioned the plaintiffs' property as the dominant and
the defendants' property as the servient tenement.

5. The plaintiffs state that their predecessors in title exercised the right-of-way and had benefit of the easements since
1953 and that they personally have continued to use the right-of-way as a driveway over the defendants' lands as their
sole access since 1965.

6. On or about September 27, 1985, the defendants began excavation of a foundation for the erection of a new dwelling
house on a location directly over the plaintiffs' right-of-way and thereby destroyed the plaintiffs' sole access and means
of entry onto their lands.
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9      It was further asserted by the plaintiffs that when the defendants purchased their property, they knew of the existence of
the claims to a right of way asserted by the plaintiffs.

10      It is necessary to review some of the evidence particularly with respect to the title documents, but to follow the evidence
I propose to utilize a flow chart which I found to be of assistance. It is my recollection that there was generally no dispute with
this chart although, of course, there is a dispute as to the respective rights of the parties and the interpretation of some of the
title documents. This is a copy of the said flow chart:

[Graphic not reproduced].

11      The evidence with respect to the title documents reveals that in 1910 C.J.F. Holcroft purchased the land now owned by
the litigants in this action. He died in 1914 leaving all his property in trust for the benefit of his wife, E.B. Holcroft, and his
daughter, M.E. Holcroft who later became Mrs. M.E. Hayle. In 1953, E.B. Holcroft and her daughter M.E. Hayle, conveyed
the lakefront lot now owned by the plaintiffs to Mr. and Mrs. Burke (the Burkes).

12      In this conveyance, the Burkes were granted a right of way on the following terms:

TOGETHER WITH the use of the present lane and driveway leading to the said property from the Lakeshore Road it being
understood that, if the Vendors sub-divide the rest of their land, they will in place thereof grant the Purchaser a suitable
and convenient right-of-way to provide a driveway to the said road.

13      Said laneway apparently crossed Pt. 4 on Plan 20R-1130 going first West then North, and then continued North through
Pt. 3 on Plan 20R-1130, until reaching Lakeshore Road. All of Parts 3 and 4 on Plan 20R-1130 were still retained by E.B.
Holcroft and M.E. Hayle.

14      On April 21, 1961, E.B. Holcroft died and Parts 1 to 4 on Plan 20R-1130 became the sole property of M.E. Hayle, and
in 1965 the Burkes conveyed the lakefront lot to the plaintiffs and in the conveyance the description of the easement originally
reserved to the Burkes was changed. The new description was as follows:

TOGETHER WITH the use of the present lane and drive leading to the said property from the Lakeshore Road, it being
understood that if the predecessors in title of the Grantors sub-divide the adjacent lands retained by such predecessors
in title they will in place of said lane and drive grant the Grantees a suitable and convenient right-of-way to provide a
driveway from the lands herein conveyed to the said Lakeshore Road.

15      In 1973, M.E. Hayle conveyed Pt. 1 on Plan 20R-1130 to the Town of Oakville and the conveyance reserved a right
of way as follows:

Reserving a right-of-way in favour of M.E. Hayle, her heirs, executors, administrators and assigns and all other entitled
thereto, over, along and upon the lands herein conveyed for ingress and egress to and from Parts 3 and 4 on 20R-1130
from and to Kings Highway No. 2, commonly known as Lakeshore Road East until such time as the lands herein conveyed
have been dedicated as a Public Highway.

16      Also in 1973, M.E. Hayle conveyed Pt. 3 on Plan 20R-1130 to J.E.P. Limited, the right of way reservation being expressed
thus:

Reserving a right-of-way in favour of M.E. Hayle, her heirs, executors, administrators and assigns and all others entitled
thereto, over, along and upon the present lane and driveway for ingress and egress from the Southerly limit of Part 1 on said
Plan 20R-1130, which lane and driveway is used by M.E. Hayle and others as a means of ingress and egress to and from
the Kings Highway No. 2, until such time as at least one of the limits of Part 4 on Plan 20R-1130 abuts on a public road.

17      In 1974, M.E. Hayle granted a quit claim deed to J.E.P. Limited which released her right of way in Pt. 3 and the latter
company conveyed Pt. 3 to Liri Valley Construction Limited in 1974. The last mentioned company, in 1975, also obtained a
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quit claim deed from M.E. Hayle with respect to her right of way in Pt. 3. In none of these two documents with respect to Pt. 3
is there any mention of a right of way in favour of the plaintiffs nor is there any quit claim deed from them. Part 2 was conveyed
from M.E. Hayle to the Town of Oakville and then to Liri Valley Construction Limited in 1975. Neither conveyance affected
any party's right of way as the rights of way did not cross Pt. 2.

18      Plan M-143 was registered as a plan of subdivision in 1975 and on it Chancery Lane which abuts Pt. 4 and the lakefront
lot on Plan 20R-1130 was dedicated as a public highway, and I was advised that the land between the road surface and the
lakefront lot on which the plaintiffs' house is situated is, in fact, part of the public highway, Chancery Lane, as dedicated on
this Plan M-143. This plan also dedicates a one foot reserve on the northerly edge of Pt. 1 of Plan 20R-1130 as part of the
public highway, Kings Highway No. 2.

19      Neither of the Plan M-143 public highway dedications aforesaid reserved rights of way to any private party. This brings
me to Pt. 4 which M.E. Hayle conveyed to the Dunstons in 1979. They conveyed to the defendants in 1985. No right of way
was reserved to Pt. 4 in either of these two conveyances.

20      This is the review of the evidence that I mentioned. The plaintiffs purchased in 1965 from the Burkes and their property
was landlocked when they purchased. This evidence came from Mrs. Giecewicz who testified that Mrs. Hayle's property was
driven over down 800 yards to Lakeshore Road. Mrs. Hayle sold to what is called the developer in 1973 and Cameo Street was
built to take part of the old lane so that the road is where the lane used to be and Chancery Lane, the street upon which the
parties' properties are situated, was built in 1975. After that, the plaintiffs drove across what is now the defendants' property
and then on to Chancery Lane and thence northward by road to Lakeshore Road which is also known as Kings Highway No. 2.

21      Mrs. Giecewicz also testified that the Dunstons, the defendants' predecessors in title, wanted the plaintiffs to open up
their own driveway starting in 1976. When I speak of the Dunstons' property I am speaking of Mrs. Hayle's property because
she continued to live there with the Dunstons. In 1980, by letter (Exhibit 2, tab 37), the plaintiffs' then solicitor wrote to Mrs.
Hayle asking her about her intentions with respect to the right of way. The letter ends with this sentence:

If, however, you insist upon changing the right-of-way, then I must point out to you now that any change of right-of-way
would be done at your expense.

22      There were disagreements concerning the plaintiffs' rights so far as the Dunstons were concerned and on December 4,
1980, by letter (Exhibit 2, tab 38), Mrs. Hayle was advised that there were three alternatives with the suggestion that there
should be a Court interpretation of the right of way. On September 9, 1982, the plaintiffs' then solicitor wrote again about three
proposals, the third of which was:

Relocate the Giecewicz's pool to another area of their property to allow the driveway to extend across their property to the
present municipal road, where their pool is now located. This would involve relocating the pool, re-landscaping and other
changes. If your client insists on this, my client is willing to sell the right-of-way for $50,000.

23      The defendants entered into an agreement to purchase their present property in 1985 and a meeting took place between
the defendants, their architect and the plaintiffs on April 9 or 10, 1985. Dr. Alexander spoke of an earlier meeting with Mr.
Giecewicz where the former said Mr. Giecewicz was speaking of a sum of $50,000 so that he could move his pool. Dr. Alexander
then spoke of the April 9 or April 10 meeting and asserted that the purpose of the meeting was to advise the plaintiffs that the
defendants wished to resolve the driveway matter in a friendly manner.

24      We then come to a meeting held on May 9, 1985 which was attended by the parties and was said to have been a 10-minute
meeting in which, according to Mrs. Alexander, she and her husband were there to confirm that they were going to buy and
build. Mrs. Giecewicz says that she told the defendants they were taking the plaintiffs' right of way. A telephone call on May 16
was to inform the defendants that the plaintiffs intended to continue to use what they considered to be their legal right of way.

25      Mr. Thomas Hayes, one of the defendants' solicitors, gave Mrs. Alexander an oral opinion that the right of way was
extinguished and no longer existed once access to Lakeshore Road was available to her neighbouring properties. Mr. Hayes,
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in his evidence, pointed out that Exhibit 4 was Plan M-143 dated September 2, 1975, being a plan of subdivision of part of
Lot 3, Concession 4, south of Dundas Street on which the streets were dedicated as public highways. Chancery Lane abutted
both properties and there was access from Lakeshore Road. He relied on a registered plan of subdivision and was aware that
the plaintiffs were using the driveway across the land his clients were purchasing.

26      Mr. Frederick Leitch gave a written opinion to the defendants dated May 22, 1985, the penultimate two paragraphs of
which read as follows in part:

In our opinion, the grant of right-of-way in the 1953 Deed from Holcroft to Hayle to Mr. & Mrs. Burke was intended to
provide access to the Burke property until such time as another access was provided from the Burke property to Lakeshore
Road. Historical records show that in 1953, the only access to the Giecewicz (formerly Burke) property was by way of a
private lane running from Lakeshore Road through the Holcroft and Hayle property to the Holcroft and Hayle house and
subsequently beyond to the Burke property as surveyed and divided. As a result of the sub-division of the lands between
the Giecewicz property and Lakeshore Road by Mrs. Hayle and her predecessors in title, full public access is now available
to the Giecewicz property. Accordingly, in our opinion, the right-of-way over the property which you have contracted to
buy is extinguished by contract and you may close same and construct on same without liability.

You should advise Mr. and Mrs. Giecewicz of your intentions and give them a reasonable opportunity to open their egress
to the public road.

27      The municipality had put in a curb cut and he was satisfied that the plaintiffs would have access.

28      The defendants sent a copy of this opinion to the plaintiffs on May 24, 1985 and in the covering letter they said:

Construction work will begin soon after June 10th and the driveway will be unavailable for use after that date.

29      To follow the sequence of relevant events, I note that the sale from the Dunstons to the Alexanders took place on June 11,
1985. There was an abatement of the purchase price of $4,000 but this did not flow from any instructions from the defendants
to their solicitors. Certain efforts to resolve the difficulties failed. Legal proceedings by the plaintiffs were threatened on June
17, 1985 and on June 25, 1985 demolition of the Dunstons' old house began. On September 6, 1985, the defendants wrote to
the plaintiffs:

We are not prepared to negotiate regarding your use of any part of our property for access or for water service.

30      Excavation for the defendants' new house began September 27, 1985, notwithstanding several threats of Court proceedings
from the plaintiffs. The defendants, by letter of that date, assured the plaintiffs that they would not interfere with the plaintiffs'
water supply. The defendants' evidence was that they relied on their solicitor's legal opinion and physically proceeded ahead.
They didn't redesign the proposed house nor did they raise any issue with the architect to put things on the other side of the house.
In cross-examination, it was suggested that this would have, to some extent, solved some driveway-garage access problems.

31      No good purpose would be served by entering into any summary of the occurrences when the plaintiffs objected to the
start of construction. The architect, Grenville Weis, described certain problems which would occur if attempts had been made
to develop the site with the old right of way in use. The position of the plaintiffs with respect to the matter was known and
he recognized right away that the roadway would be a problem. He knew at the start of construction that the parties disagreed
but he was instructed to proceed as planned and there were other serious problems if they went outside the boundaries of the
existing structure.

32      Leonard Douglas McLeod, the director of design, department of public works, Oakville, made reference to a public works
drawing (Exhibit 16), which was approved and showed the municipal services on Chancery Lane with the driveway drop curb
in place. He referred to the plan of subdivision (Exhibit 4) and explained that there was no reference to a 1-foot reserve on the
property in question. His evidence was that the owners have direct access therefore to a public highway, the grassy boulevard
being just part of the road allowance for Chancery Lane.
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33      Cross-examination divulged that a driveway for the plaintiffs so far as Oakville is concerned was feasible. There are some
underground electrical installations on the boulevard but construction over buried wires for a driveway is a routine matter and
approval from the region of Halton because of the proximity to a sanitary sewage pumping station was available in 1985 for
the plaintiffs and is available today and tomorrow. This witness also testified that it was not necessary to obtain the grant of an
easement. Plan M-143 (Exhibit 4) has a certificate on it that these are public highways, that is to say that they are dedicated as
public highways. In any event, according to Mr. McLeod, the municipality would be prepared to grant a permanent easement
across the boulevard.

34      Robert McMurray, the manager of budgeting and development of the regional municipality of Halton, gave evidence
that a driveway constructed by the plaintiffs would cross some buried services but he too was of the opinion that that caused
no real concern. There would be no easement problem with a properly constructed driveway to be built by the plaintiffs to gain
access to Chancery Lane.

35      It may be necessary to make reference later to some cost matters but I now propose to turn to the law with which we
are concerned, bearing in mind that the claim in this action was issued on October 17, 1985 and that on November 28, 1985,
Catzman J., by order, made provision for interim road access to be available to the plaintiffs.

36      So far as the law is concerned, there would appear to be three main principles applicable to the interpretation of easements
in connection with this action. The first of these principles is that the extent of an easement created by an express grant depends
on the wording of the instrument. The extent of the easement is ascertainable by the circumstances existing at the time of the
grant and known to the parties or with the reasonable contemplation of the parties at the time of the grant. This statement of
law is found in 14 Hals. (4th ed., 1975) at 26, para. 54 and a legal principle statement to like effect is set forth in the Supreme
Court of Canada judgment in Laurie v. Winch, [1953] 1 S.C.R. 49 at 53-54, [1952] 4 D.L.R. 499.

37      The second of these principles is that subsequent changes in circumstances may alter the justifications for the use of
the easement. A grant may be made for a limited purpose and when that purpose is accomplished, the right of way shall cease.
In Bratt v. Malden (Township of), 60 O.L.R. 102 at 104, [1927] 1 D.L.R. 1116 at 1117, Wright J., whose judgment was later
upheld by the Ontario Court of Appeal, put it thus:

Dealing first with the contention of the defendant that the grant is perpetual, I accept the view of the law stated by the
late Chief Justice Thomas Moss in Craig v. Craig (1878), 2 A.R. 583 at 592 that in an instrument relating to or purporting
to grant an easement the absence of a provision as to time does not necessarily mean that the grant is in perpetuity, and
that in determining the duration of the grant the surrounding circumstances and the relation of the parties may be taken
into account.

38      One of the issues in this action is as to whether one right of way can be substituted for a previous or earlier right of
way in a situation where there have been changed circumstances. In the present action it is the defendants' submission that one
easement can be substituted for another. This subject was dealt with in Ardley v. St. Pancras Guardians (1870), 39 L.J. Ch. 871
at 874, where Lord Romilly M.R. stated:

I do not think there is anything illegal in a man reserving to himself and his heirs a right-of-way for a limited purpose and
when that purpose is accomplished to say that the right-of-way shall cease, reserving to himself after that a different and
distinct right-of-way for another and a separate purpose.

39      The judgment of Craig J. in Matthews v. Plympton (Township of) (1982), 37 O.R. (2d) 382, 31 R.P.R. 17, 135 D.L.R. (3d)
675 (H.C.), aff'd (1983), 42 O.R. (2d) 24, 31 R.P.R. 17, 147 D.L.R. (3d) 767 (C.A.), is also authority for the proposition that the
surrounding circumstances had to be scrutinized in order to determine the extent of the rights conveyed. This judgment covers
what I am referring to as the third of these principles, namely, that in interpreting the grant, the Judge should place himself in
the situation of the grantor at the time of the grant.
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40      Once again, it becomes necessary to review the wording of the easement as set forth in the new description of the grant from
the Burkes to the plaintiffs in 1965. In argument, counsel for the defendants broke the wording down into five parts, for ease of
reference, and to assist in relating the evidence to the grant. The words of the easement, as broken down, appeared in this form:

(a) Together with the use of the present lane and drive

(b) Leading to the said property from the Lakeshore Road

(c) If the predecessors in title of the grantors subdivide the adjacent lands

(d) They will in place of the said lane and drive grant the grantees a suitable and convenient right-of-way

(e) To provide a driveway from the lands herein conveyed to the said Lakeshore Road.

41      I am asked to draw the conclusion from these words that there is no right to a specific right of way, that the right of
way is to the plaintiffs' lands and not to their house or garage, that the right of way can be replaced and that the replacement
must provide access to the Lakeshore Road from the plaintiffs' lands and must be "suitable and convenient" as interpreted in
accordance with applicable principles.

42      Counsel for the plaintiffs urged me to make many findings from which an inference was to be drawn that the plaintiffs'
rights were never intended to be extinguished. There was said to be an irresistible inference that the right of way, because of
the grant and the continual use, was to continue in the future in perpetuity. Certain of these sought findings were to deal with
the defendants' purchase and conduct and knowledge of the position the plaintiffs were asserting. The plaintiffs' rights were
said to run with the land and that the power to substitute involved only a personal covenant. Finally, I was asked to find that
the defendants never did formally or otherwise tender a suitable or convenient right of way. I will attempt to deal with the
submissions of both counsel later.

43      In applying the principles to the evidence in this action, it is to be noted that the easement is qualified on its face to
provide a driveway from the lands conveyed to what is Lakeshore Road. In 1953, the Burkes had what was conveyed at that
time and one had to use the lane to get to Lakeshore Road and it is admitted that the town roads like Cameo are public roads
and are improvements. The plaintiffs do not question the right of the new owners to put roads where they chose to and the
plaintiffs who were not consulted used the new road which was on part of the old lane but was a replacement in a different
location from the old lane. When Mrs. Hayle conveyed to the Town of Oakville the lane was moved without consultation with
the plaintiffs. The plaintiffs knew that they had no right of way by a specific route. They admit they had no choice when she
moved and there was in fact a substitution.

44      In a letter dated October 7, 1975, from the plaintiffs to the Regional Municipality of Halton when they claim that Liri
Valley Construction is "digging on the only spot where we can put our driveway thus cutting us off from the street." They also
want to know who is going to bear the cost of replacing the cedar hedge. The letter continues "no one in your office was aware
that we have no exit from our property." These assertions were made 10 years before the defendants purchased their property.
This seems to me to be proof that the plaintiffs knew and accepted that they only had access over Mrs. Hayle's property to get
from their land to Lakeshore Road.

45      The plaintiffs' pool and patio post-dated the grant of the easement. In Matthews v. Plympton (Township of), supra, Craig
J. speaks of scrutinizing the circumstances at the time of the grant. It is my view that the dominant owners cannot change their
property to place a greater burden on the servient tenement. The grant did not provide for access around the plaintiffs' pool,
patio or hedge. Further evidence of the plaintiffs' own views concerning the fact that they had limited rights are to be found in
their efforts to obtain funds for moving their pool and for renovations. This evidence comes from Mrs. Giecewicz's evidence
and also from the admissions she made on her examination for discovery (QQ. 1052-1054). Some of the other further evidence
is to be found in the documents at Exhibit 1, tab 19 and Exhibit 2, tabs 37 and 39. The Exhibit 1, tab 19 letter, dated September
9, 1982, recognized there could be a driveway change; the matter at issue concerned who would bear the cost.
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46      When Mrs. Hayle conveyed to J.E.P. Limited she was selling land on which the rest of the lane was situated. She wasn't
selling the property on which her home sat. She needed something on the land she was selling until she obtained the new roads
on the subdivisions. Subdivision was contemplated in the wording of the easement in 1965.

47      It is now necessary for me to decide if the easement is extinguished. I find that it was terminable when suitable and
convenient access was provided to Lakeshore Road. The defendants did not tender a suitable or convenient right of way because
the plaintiffs have such a right of way. This comes from the evidence of Messrs. McLeod, Hays and McMurray. The evidence
discloses a right in the plaintiffs to cross from their property to Chancery Lane, a public highway. This is a right recognized
at law and is a right in the nature of an easement: Ian MacF. Rogers, The Law of Canadian Municipal Corporations, 2d ed.
(Toronto: Carswell, 1982) at 1235; Twin City Ice Co. v. Ottawa (City) (1915), 34 O.L.R. 358 at 364, 24 D.L.R. 873 (H.C.); and
Dominion Stores Ltd. v. Etobicoke (1982), 37 O.R. (2d) 661 at 662-663, 135 D.L.R. (3d) 301 (Div. Ct.).

48      The evidence of the plaintiff Mrs. Giecewicz and of Mr. Weis supports my finding that direct access can be gained by
the plaintiffs to their garage from Chancery Lane and that there is suitable and convenient access to the plaintiffs' property on
Chancery Lane. The photographs show that there is ample room on the plaintiffs' property with adequate patio space around
the pool. I should also point out that a determination of what is suitable and convenient also requires a consideration of the
convenience of the owner of the servient tenement. Convenience in getting to the garage was not part of the grant: C.J. Gale,
The Law of Easements, 15th ed. (London: Sweet & Maxwell, 1986) at 297, 309-310.

49      I stated that I would attempt to deal with the submissions of counsel. I do not accept that there is any inference that the grant
of the right of way was to continue in perpetuity. I find that the grant was capable of substitution, so called and that the defendants
were entitled to take the position at law which they take. The plaintiffs' easement rights or right of way has been extinguished.

50      Having reached that conclusion, it is not necessary to deal with two other submissions made by counsel for the defendants
which dealt with the length of the easement, if one still existed, and with the law under s. 37 of the Conveyancing and Law
of Property Act, R.S.O. 1980, c. 90.

51      I was advised that an undertaking as to damages was given when the order of Catzman J. was made on November 28,
1985. This undertaking was pursuant to r. 40.03 and the unsuccessful plaintiffs are obliged to pay damages pursuant to their
undertaking unless there are special circumstances. These special circumstances must be of extraordinary character: Nelson
Burns & Co. v. Grantham Industries Ltd. (1987), 23 C.P.C. (2d) 279, 18 C.I.P.R. 153, 19 C.P.R. (3d) 71, 25 O.A.C. 89 (C.A.),
leave to appeal to S.C.C. refused (1988), 19 C.P.R. (3d) vi (note), 30 O.A.C. 77 (note), 88 N.R. 318 (note) (S.C.C.). The special
circumstances outlined in the latter case do not exist in the present action. On the evidence, I fix the damages which are the
subject of the undertaking at $6,000.

52      The action is dismissed with judgment to issue providing for damages to be paid to the defendants by the plaintiffs in
the amount of $6,000.

53      Counsel agreed that the disposition of costs was to be left until the release of these reasons for judgment. If no agreement
as to costs can be reached, arrangements may be made with the Court for an attendance on me with respect to costs.

Action dismissed.
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1      We agree with the interpretation placed by the trial judge on the rights of the appellants and the respondents in the grant
of easement to the appellants' property.

2      The right-of-way was to the lands of the appellants, not to a specific building or location on the lands. It was to provide
access to Lakeshore Road and not to a lane which formerly abutted the respondents' property. It was not a right-of-way over
any specified part of the land of the predecessor in title to the respondents. It was a right-of-way that could be replaced by a
suitable and convenient right-of-way to Lakeshore Road.

3      The predecessor in title to the lands of both the appellants and the respondents was a Mrs. Hayle. She had inherited from
her parents a farm which stretched from Lake Ontario to Lakeshore Road. She sold off the two lakefront lots now owned by
the appellants and the respondents. Later, in a process of subdividing the remainder of the lands, she sold off Parts 1 and 3 on a
Plan of Subdivision to the Town of Oakville and a developer, reserving a right-of-way in favour of herself (and, in consequence
the appellants and respondents' lands) "until such time as the lands herein conveyed have been dedicated as a Public Highway".

4      In 1975 she completed the subdivision by conveying Part 2 to the Town and another developer. As a part of that subdivision
and sale, the Town extended Chancery Lane in an easterly direction and gave the appellants' lands access to lakeshore Road
via Chancery Lane and another public road, Cameo Street.

5      The trial judge considered all of the evidence relating to the creation, use and substitution of the right-of-way in question.
He found that the extension of Chancery Lane and the creation of Cameo Street was a suitable and convenient replacement as
called for in the original grant of easement. We agree with his conclusions.

6      The appeal is dismissed with costs.
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Golisky v. Romanuik, [1951] O.W.N. 401, [1951] 2 D.L.R. 475, 1951 CarswellOnt 213 (Ont. C.A.) — referred to
Gordon v. Regan, 49 O.R. (2d) 521, 29 M.P.L.R. 42, 15 D.L.R. (4th) 641, 1985 CarswellOnt 669 (Ont. H.C.) — referred to
Laurie v. Bowen (1952), (sub nom. Laurie v. Winch) [1953] 1 S.C.R. 49, [1952] 4 D.L.R. 449, 1952 CarswellOnt 118
(S.C.C.) — referred to
Malden Farms Ltd. v. Nicholson, [1956] O.R. 415, 3 D.L.R. (2d) 236 (Ont. C.A.) — referred to
Pearsall v. Power Supermarkets Ltd. (1957), 8 D.L.R. (2d) 270 — referred to

Statutes considered:
Planning Act, R.S.O. 1990, c. P.13

Generally — referred to

APPLICATION by B Inc. for order declaring right of way on its lands be extinguished, and for order directing registrar of land
titles to delete reference of right of way from record of title.

Gordon J.:

1      In its Notice of Application, Bost Properties Inc. ("Bost Properties") seeks an order declaring a certain right of way over
part of its lands has been extinguished as it pertains to the lands owned by Highland West Developments Inc. ("Highland West")
and, further, an order directing the Registrar of Land Titles to delete the reference to such right of way from the record of title.

2      At the commencement of the hearing, Mr. Bennett and Mr. Roetsch indicated a trial of the issue was not required as
the essential facts were not in dispute. Extensive affidavit material has been filed, along with the transcripts of the cross-
examinations of Mr. George Voisin and Mr. Edward F. Bauman, and, accordingly, I accepted the joint submissions of counsel
on this point and proceeded to hear their submissions.

3      Mr. Bennett also indicated the right of way affects another property, owned by Mr. Barry Bauman, who is not a party to
this action, whose rights will not be affected by any determination I may make.

Background

4      The lands owned by both parties, as well as neighbouring lands, are located in an area of significant urban development
in the City of Kitchener, primarily involving the construction of residential dwellings. Some years ago, this was a rural area
used for agricultural purposes.

5      The right of way was created by a deed, registered on 17 March 1954 as Instrument No. 47703, and was described as follows:

Together with a right of way twenty feet in width along the southerly limit of the lot from the above parcel of land and
extending thirty feet westerly.

6      It was acknowledged by both parties that the right of way was used as a laneway providing access to a farm property.

7      In 1963, severance of this farm property resulted in the creation of three parcels of land, namely two lots of 3 acres and 3.7
acres and the retained farm of about 49 acres. Fee simple to the laneway was included in the conveyance of the 3.7 acre parcel,
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which is now owned by Bost Properties. The right of way was granted in the conveyance of the other two properties, the 3 acre
parcel currently owned by Mr. Barry Bauman and the 49 acre parcel which was acquired by Highland West in 1989.

8      Highland West has completed a residential subdivision on part of the former 49 acre parcel and has sold the same. It has
obtained draft plan approval for the remainder of its lands although there is no indications when that proposed development will
proceed. In the conditions of the draft plan approval is the municipality's requirement this right of way may be relinquished.

9      The undeveloped lands of both parties are described simply as vacant property. The lands are not farmed or used for any
purpose whatsoever, but sit idle waiting on future development. The farm house on the land owned by Bost Properties was
destroyed by fire some years ago.

10      Mr. Barry Bauman resides in a dwelling located on his lands.

11      There was no evidence of anyone actually using the right of way, save for Mr. Barry Bauman.

12      The laneway, or right of way, is of considerable length and is now described as Parts 1, 2, 3 and 4 on Reference Plan
58-10708. Part 1 is approximately 1,932 feet in length and may be referred to as connecting Highland Road to the Victoria
Street extension. The lands abutting Part 1 are owned by others who intend on developing such property in the future, likely in
the nature of residential subdivisions. The laneway will have to be removed before the municipality will permit development
to occur, which would also require the release of the right of way. Bost Properties did receive an offer to purchase Part 1 from
an abutting land owner, at a purchase price of $117,000, but such offer was conditional upon registration of a release of the
right of way.

13      There was no evidence presented as to whether Part 1 on Reference Plan 58-10708, the primary focus of this application,
remains in the registry system or now-recorded under the land titles system, or whether a Notice of Claim has been registered
by Highland West.

14      It may be that the original right of way, created in 1954, has expired by the passage of time if a Notice of Claim was not
registered, however, no submissions were presented on this point and, therefore, no further comment is necessary.

15      Mr. Bennett and Mr. Roetsch presented submissions on several matters, however, I need only address the issue of
alternative access of Highland West in reaching my decision. In this regard, Mr. Bennett argues the right of way has been
extinguished as Highland West now has direct access to its remaining lands by the municipal streets it created by virtue of
Plan 58M-117. Mr. Roetsch argues such is not legal access due to the one-foot reserves between the streets and the remaining
lands and, therefore Highland West still requires the right of way. To relinquish the right of way, he says, would result in this
property being landlocked.

16      Mr. Roetsch also submits the right of way is required for access to Block 103 on Plan 58M-117, a small sliver of land
created by a curve in the Victoria Street extension, although it is noted the agreement between Highland West and the City of
Kitchener specifically states "Block 103 shall only be developed in conjunction with adjacent lands to the south," being lands
owned by the Hydro-Electric Commission of Kitchener-Wilmot.

17      On a related point, Mr. Bennett submits Highland West does not require the right of way for access and is using its interest
in same as leverage to compel payment by certain developers before releasing the right of way. Indeed, this is quite apparent
from a review of the transcript of the cross-examinations of Mr. Edward F. Bauman, president of Highland West. Mr. Roetsch
argues Highland West will release the right of way at some point in the future when its remaining property is developed. In
the meantime, however, it is noted the existence of the right of way prevents the development of the lands abutting Part 1 on
Reference Plan 58R-10908, lands that are owned by what may be considered competing developers to Highland West.

18      There was no evidence presented to indicate Highland West has ever used the right of way or what use it might make
of it in the future. All that is said on its behalf is that it "requires the right of way for access" as stated in the affidavit of Mr.
Edward F. Bauman.
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19      The remaining property of Highland West abuts the Victoria Street extension. This extension was dedicated as a public
highway to the Regional Municipality of Waterloo by Plan 58M-117. Although dedicated as a public highway, a by-law has
not yet been enacted to open the street and, in fact, it is acknowledged there is no access from the Victoria Street extension as
the nature of the land physically prevents access and, further, it has been blocked off by a fence erected by the municipality.
By conveying the Victoria Street extension to the Regional Municipality of Waterloo and dedicating it as a public highway,
Highland West did not retain a right of way over that part of the laneway that crossed the street. Mr. Roetsch argues Highland
West did not relinquish the right to use that part as access. I disagree. In my view, Highland West conveyed all of its right,
title and interest in such land and by not reserving a right of way, the former right of way over the laneway is of no use and
now ends at Victoria Street, thus preventing access to its remaining lands,, other than Block 103. Further, by virtue of this
conveyance, a gap in the former laneway was created, as it relates to Highland West, such that the concept of dominant and
servient tenement no longer apply. In addition, access to Block 103 is not required given the terms of the agreement previously
referred to requiring it be developed with lands to the south.

20      The remaining property of Highland West also abuts its former property which was developed in accordance with Plan
5BM-117. While the lots on this plan have been sold, the relevant lands are Blocks 98, 99 and 100 on Plan 58-117, being the
one-foot reserves between the remaining lands of Highland West and Huck Crescent, Udvari Crescent and Highgate Road, the
latter being open municipal streets in the City of Kitchener created by the aforementioned plan and in accordance with the
subdivision agreement between Highland West and the City of Kitchener.

21      These blocks are presently reserved by the City of Kitchener, the purpose of which is to allow the municipality to ensure
the orderly development of the remaining property of Highland West, and others perhaps, pursuant to the principles set forth
in the Planning Act, R.S.O. 1990, c. P.13. The municipality is thus able to control access until such time as the appropriate
subdivision or development agreements are in place, services installed, building permits issued and construction completed, at
which time the reserves will be released and become part of the municipal streets.

22      In this regard, Highland West does have draft plan approved for its remaining lands, one of the conditions being the
extinguishing of the right of way. Therefore, it is not a question as to whether development will occur, but, rather, when such
will take place.

23      Evidence was presented by Mr. Bennett to indicate Highland West has access to its property from the municipal streets
mentioned, notwithstanding the one-foot reserves, as stated in the affidavit of Mr. George Voisin, solicitor for Bost Properties.
Attached to this affidavit is correspondence from Mr. Tina Malone-Wright, Senior Planner for the City of Kitchener, to Mr.
Voisin, dated 27 November 2001, in which she says:

You have asked us to verify that Highland West Developments Inc. has access to Highgate Road and Huck Crescent over
the 1' reserves and the 1' reserves are there to prevent unrestricted access to underground utilities and to control the issuance
of a building permit. Engineering Services has advised the 1' reserves are not to be lifted until such time as the municipal
roads are extended beyond them into the Highland West lands, installed to the satisfaction of Engineering Services and
open to public traffic. The City has always allowed the owners to drive across the reserves to get to their lands by way of
a verbal licence, however Highland West Developments cannot access underground utilities, obtain a building permit, and
have legal access to the lands until the 1' reserves are lifted.

24      She goes on to confirm the requirement of releasing the right of way as a condition of the draft plan approval previously
mentioned.

25      The creation of the one-foot reserves, pursuant to a subdivision agreement and the plan approval process, would be
required whether the right of way existed or not. It is a standard method by municipalities to control development.

26      The one-foot reserves do not prohibit access. Highland West has actual access rights over them from the new municipal
streets. The "verbal license" referred to by Ms. Tina Malone-Wright is, in my view, an enforceable right of access.
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27      The resulting question then is whether this new access substitutes for the access created by the right of way in question.

28      Halsbury defines a private right of way:

. . . as a right to utilize the servient tenement as a means of access to or egress from the dominant tenement for some
purpose connected to the enjoyment of the dominant tenement.

(See Halsbury's Law of England, 4th ed., p. 86, para. 144, and Laurie v. Bowen (1952), [1953] 1 S.C.R. 49 (S.C.C.).)

29      In Giecewicz v. Alexander, [1989] O.J. No. 51 (Ont. H.C.), affirmed on appeal [1990] O.J. No. 2184 (Ont. C.A.), Gray J.
was addressing similar issues as the case at bar. He summarized the existing law at p. 6 as follows:

So far as the law is concerned, there would appear to be three main principles applicable to the interpretation of easements
in connection with this action. The first of these principles is that the extent of an easement created by an express grant
depends on the wording of the instrument. The extent of the easement is ascertainable by the circumstances existing at the
time of the grant and known to the parties or with the reasonable contemplation of the parties at the time of the grant. This
statement of law is found in Halsbury's Laws of England, 4th ed., Vol. 14 at paragraph 54 and a legal principle statement
to like effect is set forth in the Supreme Court of Canada judgment in Laurie v. Winch, (1952), 1 S.C.R. 49 at 53-54.

The second of these principles is that subsequent changes in circumstances may alter the justifications for the use of the
easement. A grant may be made for a limited purpose and when that purpose is accomplished, the right of way shall cease.
In Bratt v. Township of Malden (1927), 60 O.L.R. 102 at 104, Wright J., whose judgment was later upheld by the Ontario
Court of Appeal, put it thus:

Dealing first with the contention of the defendant that the grant is perpetual, I accept the view of the law stated by
the late Chief Justice Thomas Moss in Craig v. Craig (1878), 1 A.R. 583 at 592 that in an instrument relating to or
purporting to grant an easement, the absence of a provision as to time does not necessarily mean that the grant is in
perpetuity, and that in determining the duration of the grant the surrounding circumstances and the relation of the
parties may be taken into account.

One of the issues in this action is as to whether one right-of-way can be substituted for a previous or earlier right-of-way
in a situation where there have been changed circumstances. In the present action it is the defendants' submission that one
easement can be substituted for another. This subject was dealt with in Ardley v. The Guardians of the Poor of St. Pancras
(1870), L.J. Ch. 871 at 874, where Lord Romilly M.R. stated:

I do not think there is anything illegal in a man reserving to himself and his heirs a right-of-way for a limited purpose
and when that purpose is accomplished to say that the right-of-way shall cease, reserving to himself after that a
different and distinct right-of-way for another and a separate purpose.

The judgment of Craig J. in Matthews v. Township of Plympton, 7 O.R. (2d) 382; affirmed, 42 O.R. (2d) 24, is also authority
for the proposition that the surrounding circumstances had to be scrutinized in order to determine the extent of the rights
conveyed. This judgment covers what I am referring to as the third of these principles, namely, that in interpreting the
grant, the judge should place himself in the situation of the grantor at the time of the grant.

30      The original right of way in that case was described as follows:

Together with the use of the present lane and driveway leading to the said property from Lakeshore Road it being
understood, that, if the vendors sub-divide the rest of their land, they will in place thereof grant the purchaser a suitable
and convenient right of way to provide a driveway to the said road.

To which Gray J. at p. 7 commented:
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In applying the principles to the evidence in this action, it is to be noted that the easement is qualified on its face to provide
a driveway from the lands to what is Lakeshore Road.

31      No such qualification, or stated purpose, was set forth in the description of the right of way in the case at bar. It is,
therefore, necessary to review the circumstances at the time of the grant to determine the extent of the rights conveyed. In this
regard the parties agree the laneway was established to provide access to a house, which was located on the land now owned
by Bost Property, and the right of way was created to provide access ot the farm fields for agricultural purposes. The house no
longer exists and the farm ceased operation many years ago. What was once an area of agricultural use is now dormant land
awaiting urban development due to the expansion of such in the City of Kitchener.

32      It is hard to imagine the original parties to the conveyance in 1954 had any contemplation of urban development occurring
on their property, a situation different than in Giecewicz v. Alexander (supra); however, it is obvious the reason for the original
right of way no longer exists.

33      There have been numerous decisions addressing issues of "change in use" and "overburdening" with respect to rights
of way, which involve an analysis of the circumstances at the time of the original grant and of subsequent events (see, for
example, Golisky v. Romanuik, [1951] O.W.N. 401 (Ont. C.A.); Bell v. Marsh, [1951] 3 D.L.R. 486 (Ont. Co. Ct.); Laurie v.
Bowen (1952), [1953] 1 S.C.R. 49 (S.C.C.); Malden Farms Ltd. v. Nicholson, [1956] O.R. 415 (Ont. C.A.); Pearsall v. Power
Supermarkets Ltd. (1957), 8 D.L.R. (2d) 270 (Ont. H.C.); and Gordon v. Regan (1985), 49 O.R. (2d) 521 (Ont. H.C.).

34      While my review of those cases has been of assistance in this analysis, it is only necessary, in my view, to determine
whether Highland West requires actual use of the right of way or is the new access over municipal streets and the one foot
reserves in substitution.

35      This new access is direct, shorter and far superior to the right of way. There is no basis to suggest the original right of
way is a preferred access to the Highland west property given the topography and physical setting.

36      The City of Kitchener confirms Highland West has access which I find to be "suitable and convenient", to use the words
of Gray J. in Giecewicz v. Alexander (supra). I also adopt the statement by Gray J. at p. 8 as follows:

I do not accept that there is any inference that the grant of the right of way was to continue in perpetuity. I find that the
grant was capable of substitution.

37      By application of the principles previously stated, I find the change in circumstances since the original grant to be
substantial and significant, such that the new right of access is in substitution for the right of way, the new access being diret to
municipal streets. Therefore, I conclude the original right of way is extinguished and I so order.

38      The application is granted and an order shall issue declaring the right of way, as it relates to Highland West, has been
extinguished and directing the Registrar of Land Titles to delete the same from the record of title as set forth in the Notice
of Application. Issuing this order is conditional upon Bost Properties releasing is right of way over Part 4 on Reference Plan
58R-10708, a term Mr. Bennett indicated would be on consent of Bost Properties, which is appropriate, in my view, in the
circumstances to thereby extinguish the whole of the right of way as between these parties.

39      If the parties cannot agree on the issue of costs, written submissions may be delivered to me by 22 February, 2002.
Application granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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I. Covenants Generally
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Anger & Honsberger Law of Real Property, 3rd Ed. § 16:1

Anger & Honsberger Law of Real Property, 3rd Edition  |
Anne Warner La Forest

Part VI. Incorporeal Interests and Other Rights in Land

Chapter 16. Covenants and Licences Affecting Land
Diana Ginn

I. Covenants Generally

§ 16:1. Overview

A covenant is a promise, generally under seal,1  to do or abstain from
doing some act. This chapter concerns covenants relating to land, that is
covenants contained in a deed or lease. The focus is on who may enforce
covenants against whom, and the available remedies. There is also
discussion of the circumstances in which a covenant may become
unenforceable or may be discharged by a court.

In the context of a sale of land, where the vendor retains land adjoining
or near the property sold, the purchaser or vendor might covenant in
the deed to do certain acts with respect to his or her land which would
enhance the other's land (a positive covenant) or covenant to refrain
from acts which would harm the lands of the other (a negative or

131

Egolden
Highlight

Egolden
Highlight



restrictive covenant).2  The person making the promise, the covenantor,
would bear the burden of the covenant, that is, be liable to be sued on it,
and his or her lands would be referred to as the “servient lands”. The
person receiving the benefit of the covenant, the covenantee, would
have the right to bring an action to enforce the covenant, and their lands
would be the dominant lands.

Unlike conditions,3  which create an estate in the land, and

easements,4  which automatically run with the land, a covenant is first
and foremost a contract between two individuals. Therefore, when the
dominant lands are conveyed, the issue arises as to whether a purchaser
from the original covenantee can enforce the covenant. When the
servient lands change hands, the question is whether a purchaser from
the original covenantor is bound by the covenant. Once either parcel of
land is sold, privity of contract no longer exists between the current
landowners. However, certain kinds of covenants have become so much
a part of the system of land transactions that they are viewed as

interests,5  whether legal or equitable, in land and, therefore, may bind
or benefit third parties who subsequently acquire the land. The rules
that determine whether the benefit or burden of a particular covenant

will pass with the land are examined in some detail in this chapter.6

A slightly different situation arises where a number of individuals have
purchased from the same vendor and all have made similar covenants
regarding the use of their land. Here the concept of a building scheme
may be available to allow one of these covenantors to enforce a
covenant against another covenantor. Building schemes are discussed

later in this chapter.7

In a lease, the landlord and tenant might also covenant to do or not do
certain things in relation to the rented property. The material on
leaseholds provided later in this chapter outlines the circumstances in
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1

2

3

which covenants in the lease are enforceable when land subject to a

lease is sold or when a tenant assigns the lease.8

In discussing the enforceability of covenants in deeds and leases, both
property and contract law are relevant. Equally important are relevant
provincial statutes. Further, both legal and equitable remedies are
examined since, in some situations, a covenant may be enforceable in
equity although not at common law.

© 2021 Thomson Reuters Canada Limited

Footnotes

Legislation in some provinces has removed the requirement that
conveyances of land be done under seal. Therefore, covenants
contained in those conveyances would no longer be under seal. See
Property Law Act, R.S.B.C. 1996, c. 377, s. 16(1); Land Titles Act,
S.N.B. 1981, c. L-1.1, s. 60(1); Conveyancing Act, R.S.N.S. 1989, c.
97, s. 12; Land Registration Reform Act, R.S.O. 1990, c. L.4, s. 13(1).

In classifying a covenant as negative or positive, the courts will look
to substance rather than form: Ontario (Attorney General) v. Great
Lakes Paper Co. Ltd. (1921), 64 D.L.R. 159 (Ont. H.C.); Canadian
Petrofina Ltd. v. Rogers (1962), 35 D.L.R. (2d) 552 (Ont. H.C.J.).

A deed will not be construed as creating a condition unless
language is used which imparts a condition or the intent of the
grantor to make a conditional sale is otherwise clearly and
unequivocally indicated: Pearson v. Adams (1912), 7 D.L.R. 139
(Ont. H.C.J.), revd 12 D.L.R. 227 (C.A.), restd 50 S.C.R. 204. If it is
doubtful whether a clause in a deed is a covenant or a condition,
courts are inclined towards interpreting it as a covenant: Stephens
v. Gulf Oil Canada Ltd. (1975), 65 D.L.R. (3d) 193 (Ont. C.A.), at p.
221, leave to appeal to S.C.C. refused 65 D.L.R. (3d) 193fn.
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For a discussion of the difference between an easement and a
covenant, see Pacific International Equities Corp. v. Royal Trust Co.
(1994), 42 R.P.R. (2d) 66 (Ont. Ct. (Gen. Div.)).

It must be remembered that even a covenant that runs with the land
does not create an estate in the land. Therefore, breach of a
covenant brings at most a right of action and not a right of re-entry:
Paul v. Paul (1921), 64 D.L.R. 269 (Ont. S.C. App. Div.); Stephens v.
Gulf Oil Canada Ltd. (1975), 65 D.L.R. (3d) 193 (Ont. C.A.), leave to
appeal to S.C.C. refused 65 D.L.R. (3d) 193fn; Laurin v. Iron Ore Co.
of Canada (1977), 82 D.L.R. (3d) 634 (Nfld. S.C.); British Columbia
Forest Products Ltd. v. Gay (1978), 89 D.L.R. (3d) 80 (B.C.C.A.). For
the same principle in regard to leasehold interests, see Mount
Citadel Ltd. v. Ibar Developments Ltd. (1976), 73 D.L.R. (3d) 584
(Ont. H.C.J.); Kutasy v. Kelly (1978), 88 D.L.R. (3d) 119 (Ont. Div.
Ct.).

For further discussion of these rules, see Megarry and Wade, ch. 15-
16.

See infra, § 16:6.

See infra, §§ 16:7 to 16:10.
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Black et al. v. Owen et al.1 

[Indexed as: Black v. Owen] 

Ontario Reports 
 

Court of Appeal for Ontario, 

K.N. Feldman, Cronk and B.W. Miller JJ.A. 

May 18, 2017 
 

137 O.R. (3d) 334   |   2017 ONCA 397 

Case Summary  
 

Real property — Covenants — Positive covenants — 1891 trust deed requiring affected 

property owners to pay annual levy as contribution to maintenance costs and taxes for 

common property — Trust deed stating that levy constituted charge upon land held by 

each property owner or anyone claiming through them — Defendant property owners not 

bound to pay levy — Positive covenants not running with freehold land — Benefit and 

burden exception to that principle not recognized under Ontario law — Conditional grant 

exception not applying as grants contained in trust deed were not framed as conditional 

upon continuing performance of positive obligation to pay levy. 

An 1891 trust deed concerning certain common property in a residential community required 

property owners in the community to pay an annual levy as a contribution to the maintenance 

costs and taxes for the common property. The trust deed stated that the levy constituted a 

charge upon the land held by each property owner or anyone claiming through him or her. The 

defendants owned and resided in a property in the community. They refused to pay the levy. 

The trustees sued them to recover the outstanding levies for 2008 and 2009. The common law 

rule that positive covenants do not run with freehold land was not raised in that action. The 

action was allowed. The defendants appealed and sought to raise the positive covenants rule for 

the first time. The appeal judge refused to allow them to do so and dismissed the appeal. The 

trustees commenced a second action to recover unpaid levies for 2010 to 2013. This time, the 

defendants relied on the positive covenants rule. The trial judge found in their [page335] favour 

and dismissed the action. The appeal judge allowed the trustees' appeal, holding that the benefit 

and burden exception and the conditional grant exception to the positive covenants rule form 

part of Ontario law and applied in the circumstances of this case. The defendants appealed.  

 

Held, the appeal should be allowed.  

 

The appeal judge in the second appeal failed to follow binding precedent to the effect that the 

burden and benefit exception to the positive covenants rule does not form part of the law of 

Ontario. Moreover, the appeal judge erred in finding that the conditional grant principle applies 

as a free-standing exception to the positive covenants rule, separate and apart from the benefit 

and burden exception. The appeal judge also failed to explain the basis for her statement that a 

benefit was clearly granted to the defendants, conditional on the acceptance of the positive 
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obligation to pay their share of the annual levy. The grants of benefit contained in the trust deed 

were not framed as conditional upon the continuing performance of a positive obligation to pay 

the annual levy or the performance of any other positive obligation under the trust deed. The 

obligation under the trust deed to pay the annual levy was unenforceable as against the 

defendants.  

 

Amberwood Investments Ltd. v. Durham Condominium Corp. No. 123 (2002), 58 O.R. (3d) 481, 

[2002] O.J. No. 1023, 211 D.L.R. (4th) 1, 157 O.A.C. 135, 50 R.P.R. (3d) 1, 112 A.C.W.S. (3d) 

789 (C.A.), affg (2000), 50 O.R. (3d) 670, [2000] O.J. No. 3386, 191 D.L.R. (4th) 210, [2000] 

O.T.C. 660, 37 R.P.R. (3d) 144, 99 A.C.W.S. (3d) 704 (S.C.J.) [Leave to appeal to S.C.C. 

abandoned [2002] S.C.C.A. No. 208], folld  

 

Canada (Attorney General) v. Bedford, [2013] 3 S.C.R. 1101, [2013] S.C.J. No. 72, 2013 SCC 

72, 366 D.L.R. (4th) 237, 452 N.R. 1, 312 O.A.C. 53, 2014EXP-30, J.E. 2014-21, 303 C.C.C. 

(3d) 146, 7 C.R. (7th) 1, 297 C.R.R. (2d) 334, 110 W.C.B. (2d) 753, apld  

 

Tito v. Waddell (No. 2), [1977] Ch. 106, [1977] 3 All E.R. 129, [1977] 2 W.L.R. 496 (Ch. Div.), 

consd  

 

Other cases referred to 

 

Austerberry v. Oldham Corp. (1885), 29 Ch. D. 750 (C.A.); Black v. Owen, [2012] O.J. No. 516, 

2012 ONSC 400, 291 O.A.C. 8 (Div. Ct.); Canada v. Craig, [2012] 2 S.C.R. 489, [2012] S.C.J. 

No. 43, 2012 SCC 43, 347 D.L.R. (4th) 385, 433 N.R. 111, 2012EXP-2757, J.E. 2012-1453, 

2012 D.T.C. 5115, 2012 D.T.C. 5116; Carter v. Canada (Attorney General), [2015] 1 S.C.R. 331, 

[2015] S.C.J. No. 5, 2015 SCC 5, 17 C.R. (7th) 1, 327 C.R.R. (2d) 334, 66 B.C.L.R. (5th) 215, 

[2015] 3 W.W.R. 425, 320 C.C.C. (3d) 1, 366 B.C.A.C. 1, 468 N.R. 1, 384 D.L.R. (4th) 14, 

2015EXP-471, J.E. 2015-245, EYB 2015-247729, 120 W.C.B. (2d) 561, 252 A.C.W.S. (3d) 74; 

Halsall v. Brizell, [1957] Ch. 169, [1957] 1 All E.R. 371, [1957] 2 W.L.R. 123, 168 E.G. 642 (Ch. 

Div.); Heritage Capital Corp. v. Equitable Trust Co., [2016] 1 S.C.R. 306, [2016] S.C.J. No. 19, 

2016 SCC 19, 65 R.P.R. (5th) 51, 395 D.L.R. (4th) 656, [2016] 6 W.W.R. 1, 48 M.P.L.R. (5th) 1, 

482 N.R. 361, 6 P.P.S.A.C. (4th) 1, 2016EXP-1429, J.E. 2016-771, EYB 2016-265357, 265 

A.C.W.S. (3d) 254; Parkinson v. Reid, [1966] S.C.R. 162, [1966] S.C.J. No. 1, 56 D.L.R. (2d) 

315; Rhone v. Stephens, [1994] 2 A.C. 310, [1994] 2 All E.R. 65, [1994] 2 W.L.R. 429, [1994] 37 

E.G. 151, [1994] 2 E.G.L.R. 181 (H.L.); Wentworth Condominium Corp. No. 12 v. Wentworth 

Condominium Corp. No. 59, [2007] O.J. No. 2741, 57 R.P.R. (4th) 128, 159 A.C.W.S. (3d) 293 

(S.C.J.); Wilkinson v. Kerdene Ltd., [2013] E.W.C.A. Civ. 44 [page336] 

 

Statutes referred to 

 

Canadian Charter of Rights and Freedoms, s. 7 

 

Authorities referred to 
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Halsbury's Laws of England, 4th ed. vol. 14 (Butterworths, 1975) 

 

APPEAL from the order of J. Wilson J., [2016] O.J. No. 622, 2016 ONSC 40, 345 O.A.C. 245 

(S.C.J.) allowing an appeal from a trial judgment.  

 

Scott C. Hutchison and Matthew R. Gourlay, for appellants. 

 

Anne E. Spafford and Shannon M. Gaudet, for respondents. 

 
 

The judgment of the court was delivered by 

CRONK J.A.: -- 

 

Introduction 

[1] This appeal concerns the alleged obligation of the appellants, Gerald Owen and Katherine 

Anderson, to pay an annual levy as a contribution to maintenance costs and taxes for certain 

private property situated in an area of Toronto known as Wychwood Park. The payment 

obligation is said to arise under an 1891 trust deed concerning certain common property in the 

park (the "trust deed"). 

[2] The appellants deny any liability for the contested levies. They contend that the covenant 

to pay contained in the trust deed offends the well-established common law rule that positive 

covenants do not run with freehold land, whether in law or in equity. This rule is commonly 

referred to as the rule in Austerberry v. Oldham Corp. (1885), 29 Ch. D. 750 (C.A.). It has been 

much discussed in the English case law, including, most notably, in Rhone v. Stephens, [1994] 2 

All E.R. 65, [1994] 2 A.C. 310 (H.L.), and has clearly been adopted in Canada: Parkinson v. 

Reid, [1966] S.C.R. 162, [1966] S.C.J. No. 1. See, also, Heritage Capital Corp. v. Equitable 

Trust Co., [2016] 1 S.C.R. 306, [2016] S.C.J. No. 19, 2016 SCC 19. The appellants argue that, 

as no exception to this general rule is recognized under Ontario law, the requirement under the 

trust deed to pay the annual levy is unenforceable as against them (the "positive covenants 

argument"). 

[3] To assess the merits of the positive covenants argument, it is necessary to examine the 

terms of the trust deed in light of this court's decision in [page337] Amberwood Investments Ltd. 

v. Durham Condominium Corp. No. 123 (2002), 58 O.R. (3d) 481, [2002] O.J. No. 1023 (C.A.), 

leave to appeal to S.C.C. abandoned [2002] S.C.C.A. No. 208. 

[4] In Amberwood, a condominium corporation and the owner of an adjoining property had 

entered into an agreement to exchange easements on their respective properties and to share 

expenses concerning a recreational facility. The agreement was registered on title to both 

parcels of land and the obligations and benefits in the agreement were expressed to run with the 

land and to bind and benefit the successors in title of the original contracting parties. When the 

successor in title to one of the original covenantors refused to pay its share of the expenses, 

litigation ensued. 
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[5] Justice Charron, writing for the majority of the Amberwood court, held that the common law 

rule that positive covenants do not run with freehold land is settled law in Ontario and that 

legislative action is required and advisable for any reform of it. The court also considered 

whether two exceptions to this rule recognized under English law, known as the "benefit and 

burden exception" and the "conditional grant of easement exception", could and should be 

adopted in Ontario and, if so, whether either applied on the facts of the case. 

[6] For lengthy reasons it explained, including the uncertainties and many frailties of the 

existing common law in England in this area of the law, the majority in Amberwood concluded 

that it would be inadvisable to adopt the benefit and burden exception to the rule about positive 

covenants in Ontario. For essentially the same reasons, although perhaps not as explicitly, the 

majority also declined to import the conditional grant exception as discussed in the English 

jurisprudence into Ontario law, holding, in any event, that it was not available on the facts to 

assist the defaulting landowner. The dissenting judge in Amberwood, MacPherson J.A., would 

have adopted both exceptions to the positive covenants rule into the law of Ontario and would 

also have held that both exceptions applied in the particular factual circumstances of that case. 

[7] The principles articulated in the majority opinion in Amberwood are directly engaged in this 

appeal. As I will explain, in this case, the Divisional Court judge (the "appeal judge") declined to 

apply the majority decision in Amberwood and, based on a recent case in England and a 

decision of the Ontario Superior Court of Justice, concluded that both the benefit and burden 

and conditional grant exceptions to the positive covenants rule form part of Ontario law and are 

applicable on the facts of this case. These rulings are now challenged before this court. 

[page338] 

 

Background 

 

(1) The trust deed 

[8] Wychwood Park is a small community of 60 residential houses in the Bathurst Street and 

Davenport Road area of Toronto. The properties are subject to the trust deed, which was 

entered into on July 3, 1891 by the original owners of the various parcels of land comprising the 

park and registered on title with the registry office of the County of York. 

[9] Under the terms of the trust deed, the original covenantors agreed to appoint trustees to 

hold certain roadways, drives, a park reserve and stipulated land reservations in Wychwood 

Park (the "common property") as private property for the benefit of the original covenantors and 

"all persons hereinafter claiming through or under them any portion of the said property". For 

this purpose, the original contracting parties granted their respective interests in the lands 

comprising the common property in Wychwood Park to the trustees, upon several express 

trusts. Three of the covenantors were appointed under the trust deed as the initial trustees of the 

trust thereby created. 

[10] The first trust provision under the trust deed charges the trustees "to keep the [common 

property] in good repair and order for the benefit of the owners from time to time being of the 

remaining portion of the said property". It also authorizes the trustees to require the respective 

property owners in Wychwood Park to pay an annual levy or charge, in the sum of $500, 

together with such "sums as may be necessary to pay the taxes of the then current year" in such 
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amount as is proportionate to the value of the lands owned by each affected landowner, 

exclusive of the buildings thereon and the common property. The stated purposes of the annual 

levy are twofold: (i) "maintaining and keeping the [common property] in good repair and order"; 

and (ii) "paying the taxes due in respect thereof". 

[11] The concluding language of the first trust provision reads as follows: 

 

[T]he respective amounts so payable by the respective owners of any portion of said 

property to the trustees after said demand shall be forthwith payable by them respectively 

and shall be a charge upon the portion of the said lands held by said owners or his, her or 

their executors, administrators or assigns or anyone claiming under him, her or them and 

shall be a first lien and encumbrance thereon and take priority over all incumbrances existing 

thereon and shall in case of non payment be recoverable from the party in default, his, her or 

their executors, administrators or assigns. 

[12] The remaining trust provisions of the trust deed provide for such matters as the 

appointment of new trustees; the [page339] maintenance of records by the trustees regarding 

land holdings in Wychwood Park; an annual written notice to the affected landowners of the 

levies imposed for the preceding year; meetings of the affected landowners and trustees; the 

approval by the landowners of any increase in the amount of the annual levy; the potential 

conveyance of the common property to the applicable municipality or the dedication of the 

common property to the public; and certain restrictive covenants regarding the use and 

occupation of the properties comprising Wychwood Park. 

[13] All the covenants contained in the trust deed are expressed to bind both the original 

covenantors and their heirs, executors, administrators or assigns. As set out in para. 11, above, 

the trust deed also expressly states that the annual levy contemplated under the first trust 

provision constitutes a charge upon the lands held by each landowner in the Park or "his, her or 

their executors, administrators or assigns or anyone claiming under him, her or them" (emphasis 

added). 

 

(2) Parties' positions  

[14] The appellants are husband and wife. They currently own and reside at a property that 

backs onto Wychwood Park. Gerald Owen's family acquired the property from the original 

owners in 1911. The appellants have lived at the property since 1997, but until 2010 it was 

owned by Ivon Owen, Gerald Owen's father. 

[15] Unlike many of the other properties in Wychwood Park, the appellants' property is 

accessed and serviced by a public, municipal road (Alcina Avenue). The appellants assert that 

they derive no benefit from the expenditure of the annual levy imposed under the trust deed, 

they disclaim any benefit from their property's inclusion in Wychwood Park, they maintain that 

they have never agreed to pay the annual levy contemplated by the trust deed and, further, they 

wish to be excluded from any use of the common property. They rely on the positive covenants 

argument to defeat the respondents' debt action against them. 

[16] The respondents are the current trustees of the Wychwood Park trust. They argue that 

because the appellants are the owners of a property within the boundaries of Wychwood Park, 
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they are beneficiaries under the trust deed and, consequently, have an obligation to pay their 

proportionate share of expenses incurred by the trustees in relation to the common property. 

[17] The respondents do not challenge the majority decision in Amberwood. Specifically, they 

do not seek to have the holdings of the Amberwood majority revisited by this court. Rather, their 

[page340] main position is that the appeal judge properly interpreted the positive covenants rule 

and correctly applied the exceptions to that rule in accordance with Amberwood. 

[18] More particularly, the respondents argue in their factum that both the benefit and burden 

and the conditional grant exceptions to the positive covenants rule are available in Ontario and 

apply to the facts of this case. During oral argument, however, the respondents did not contend 

that the benefit and burden exception forms part of Ontario law, nor did they seek to rely on that 

exception. Instead, they maintained that there is a direct link under the trust deed between the 

benefits conferred regarding the common property and the positive obligation to pay the annual 

levy and, because the appellants derive benefits under the trust deed, the conditional grant 

exception applies to impose liability on the appellants for the disputed levies. 

 

(3) Litigation history 

(i) First action 

[19] Ivon Owen ceased paying the annual levy in 2008. At that time, the appellants were 

residing at his property and caring for him. As a result of the non-payment, the then trustees of 

the trust sued him, together with the appellants, in Small Claims Court for recovery of the 

outstanding levies for 2008 and 2009. 

[20] In 2010, Deputy Judge Kilian held that Ivon Owen was required to pay the disputed 

annual levies. He held that Ivon Owen and the appellants were aware of and had actual notice 

of the trust and, on this basis, were bound by the terms of the trust deed. He also found that the 

annual levy was used to maintain and redevelop a private road inside Wychwood Park and, 

further, to maintain the trees, fences, creek and other features of the common property. He held 

that 

 

The purpose of the trust was for the benefit of all of the property owners inside the 

Wychwood area. Whether or not those owners make use of those benefits is irrelevant. That 

is up to them. 

[21] Deputy Judge Kilian therefore granted judgment in favour of the trustees against Ivon 

Owen for $4,052.11 -- the amount of the annual levies for 2008 and 2009 -- plus pre- and post-

judgment interest. He dismissed the action against the appellants on the ground that they were 

merely acting on behalf of Ivon Owen, the then owner of the property. 

 

[22] Importantly, the positive covenants argument was not 

 raised before or considered by Deputy Judge Kilian. [page341] 

 

(ii) First appeal decision 
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[23] The appellants appealed. By the time of the appeal, Ivon Owen had died and the 

appellants had inherited his property. Consequently, the appellants appealed in their capacity as 

trustees of his estate. 

[24] On January 30, 2012, Swinton J. of the Superior Court of Justice, sitting as a single judge 

of the Divisional Court, dismissed the appeal. She agreed with Deputy Judge Kilian that Ivon 

Owen was bound by the obligation to pay the annual levy because, as the registered owner of 

the property, he had actual notice of the terms of the trust deed: Black v. Owen, [2016] O.J. No. 

516, 2012 ONSC 400, 291 O.A.C. 8 (Div. Ct.). 

[25] Before Swinton J., the appellants sought to advance the positive covenants argument for 

the first time. Justice Swinton declined to entertain this argument, stating, at paras. 39-40 of her 

reasons: 

 

In my view, the interests of justice do not require the resolution of this issue on this appeal. 

The appellant did not raise this issue at trial, although the case law was readily available. 

The fact he did not have legal counsel at trial does not permit him to raise the issue now, as 

the respondents might well have responded in a different manner if the issue had been 

raised earlier. 

Moreover, this issue, if resolved as the appellant argues, would call into question the binding 

nature of the Trust Deed not only for the Owen property, but for the other properties in the 

Park as well. If this issue is to be litigated, it should be done in a manner that gives clear 

notice to the Trustees and, through them, to others in the community who are likely to be 

affected. Therefore, I decline to deal with the positive covenant argument as a ground of 

appeal. 

(iii) Second action 

[26] The appellants did not pay the annual levies for 2010 to 2013. As a result, in June 2012, 

the respondents commenced a second Small Claims Court action against the appellants to 

recover the unpaid levies. In response, the appellants relied on the positive covenants argument 

as a complete answer to any alleged liability for the levies. 

[27] On December 4, 2014, Deputy Judge Caplan accepted the positive covenants argument. 

He held that (i) the appellants were not precluded by reason of the first action and the first 

appeal decision from defending the second action brought by the trustees; (ii) as the positive 

covenants argument had not been argued in the first action and, in his view, the appellants had 

met the pre-conditions for raising this argument outlined by Swinton J., it was open to the 

appellants to advance the positive covenants argument before him; (iii) on the authority of 

[page342] Amberwood, the applicable principle of law in Ontario is that positive covenants do 

not run with the land; and (iv) the respondents had failed to demonstrate that the benefit and 

burden exception to this principle -- discussed further below -- had been recognized under 

Ontario law. 

[28] Deputy Judge Caplan therefore concluded that the respondents had failed to prove their 

claim, and he dismissed their action. He did not address the conditional grant exception to the 

positive covenants rule. 
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(iv) Second appeal decision 

[29] The respondents appealed. On February 4, 2016, the appeal judge ruled that Deputy 

Judge Caplan's reasons were legally insufficient and that they were tainted by several factual 

and legal errors. These errors, in her view, included consideration of the positive covenants 

argument "without any regard to the factual and legal analyses" of Deputy Judge Kilian and 

Swinton J. The appeal judge held, at paras. 49 and 52, that these analyses were binding on the 

appellants, as parties to the first action, under the principle of res judicata. As a result, she ruled 

that any challenge by them to Deputy Judge Kilian's factual findings in the first action would 

constitute "a collateral attack and an abuse of process". 

[30] In light of the errors she found had been made by Deputy Judge Caplan, the appeal judge 

conducted her own analysis of the positive covenants argument. Citing Amberwood and 

Parkinson, she recognized that, under Ontario law, positive covenants generally do not run with 

freehold land. She framed the questions before her, at para. 65, as "whether the exceptions to 

this rule are the law in Ontario, and whether the exceptions apply to the facts of this case". She 

elaborated, at para. 69, that the application of the benefit and burden and conditional grant 

exceptions to the positive covenants rule, as discussed in Amberwood, were at issue. 

[31] Amberwood was thus central to the appeal judge's analysis. She undertook a detailed 

review of it and of the subsequent decisions of the English Court of Appeal in Wilkinson v. 

Kerdene Ltd., [2013] E.W.C.A. Civ. 44 and the Ontario Superior Court of Justice in Wentworth 

Condominium Corp. No. 12 v. Wentworth Condominium Corp. No. 59, [2007] O.J. No. 2741, 57 

R.P.R. (4th) 128 (S.C.J.). Based on her interpretation of these cases, she held as follows: 

 

(1) the majority of the Amberwood court rejected the application of the benefit and 

burden exception in Ontario, concluding [page343] that the adoption of such an 

exception to the positive covenants rule is a matter best left to the legislature (at para. 

80, citing Amberwood, at para. 75); 

(2) the majority in Amberwood accepted the availability of the conditional grant exception 

to the positive covenants rule under Ontario law, but concluded that it did not apply on 

the facts of that case (at para. 96); 

(3) in light of post-Amberwood developments in the law, specifically, Wilkinson in 

England and Wentworth Condominium Corp. in Ontario, the reasons of the dissenting 

judge in Amberwood "reflect[ed] the current status of the law in Ontario". As a result, 

the benefit and burden and the conditional grant exceptions were "appropriately part 

of the common law in Ontario" (at paras. 99 and 101); 

(4) even if the benefit and burden exception did not form part of the common law in 

Ontario, the conditional grant exception, at least, did, and it applied to the facts of this 

case (at paras. 101 and 104); and 

(5) the benefit and burden exception also applied in this case (at para. 107). 

[32] The appeal judge summarized her conclusions, at paras. 108-109 of her reasons, in this 

fashion: 

 

20
17

 O
N

C
A

 3
97

 (
C

an
LI

I)

143



 

Black et al. v. Owen et al.1[Indexed as: Black v. Owen] 

   

[T]he Respondents are bound by the Trust Deed and are obliged to pay their annual levies 

for the benefits received. I accept the arguments of the Appellants that both the conditional 

grant and the benefit and burden exceptions apply to the unique facts and circumstances of 

this case to modify the general rule that positive covenants do not run with the land. 

Alternatively, if only the conditional grant principle applies in Ontario, I find that it is engaged 

by the facts of this case, and the Respondents are obliged to pay the annual levies. 

[33] Accordingly, the appeal judge allowed the appeal, set aside Deputy Judge Caplan's 

judgment dated December 4, 2014, ordered the appellants to pay the unpaid levies for 2010 to 

2013 in the amount of $12,799.81, and granted an unqualified declaration that they are liable to 

pay the annual levies assessed against their property in accordance with the trust deed. 

 

[34] The appellants appeal, with leave, to this court. 

 

Issues 

[35] As raised by the appellants, there are several issues on appeal: [page344] 

 

(1) Did the Appeal Judge err by 

(a) failing to follow binding appellate precedent, namely, the majority decision in 

Amberwood; 

(b) finding that the benefit and burden exception forms part of the law of Ontario and 

applies on the facts of this case; 

(c) finding that the conditional grant exception forms part of the law of Ontario and 

applies on the facts of this case; 

(d) finding that the principle of res judicata operates to prevent the appellants from 

arguing that they receive no benefit under the trust deed; and 

(e) granting declaratory relief requiring the appellants to pay the annual levies under 

the trust deed in perpetuity? 

(2) Are the reasons of Deputy Judge Caplan in the second action legally insufficient? 

 

Analysis 

[36] In my view, it is unnecessary for the disposition of this appeal to address all the grounds 

of appeal raised by the appellants. For the reasons that follow, I conclude that the appeal judge 

erred in law by failing to follow binding appellate precedent, namely, this court's majority 

decision in Amberwood, and by holding that the benefit and burden and conditional grant 

exceptions to the positive covenants rule apply in this case. In light of these errors, I would allow 

the appeal and restore the judgment of Deputy Judge Caplan. 

 

(1) Failure to follow binding precedent 

[37] The appellants argue that the appeal judge erred in law by failing to follow the binding 

majority judgment of this court in Amberwood. They submit that the appeal judge was not 

entitled to adopt, as she did, the minority opinion in Amberwood as reflecting current Ontario 
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law, either on the basis of an alleged evolution in the English jurisprudence concerning the 

positive covenants rule or in reliance on her interpretation of the decision of another Superior 

Court judge in another case. 

 

[38] I agree with these submissions. [page345] 

[39] The respondents expressly declined to request reconsideration of the majority decision in 

Amberwood by a five-judge panel of this court. Having so elected, they quite properly did not 

seek to challenge the Amberwood majority decision in oral argument at the appeal hearing. To 

the contrary, before this court, the parties accept that the principles of law articulated by the 

Amberwood majority apply in this case. 

[40] The majority decision in Amberwood remains good law in Ontario. Recently, in Heritage 

Capital, the Supreme Court cited Amberwood, at para. 25, for the proposition that the positive 

covenants rule applies "even if an agreement contains an express intention to the contrary". The 

court went on to state: "As a result, the common law rule is that ae[n]o personal or affirmative 

covenant, requiring the expenditure of money or the doing of some act can, apart from statute, 

be made to run with the land'" (emphasis in original; citations omitted). 

[41] Amberwood was directly relevant to the matters in issue before the appeal judge. It was 

also a precedent binding on her. Absent reconsideration by this court of its decision in 

Amberwood (which is not requested by the parties), or an authoritative pronouncement by the 

Supreme Court of Canada that displaces the majority's holdings in Amberwood (which not only 

has not occurred, but would run contrary to Heritage Capital), it was not open to the appeal 

judge to disregard the binding majority opinion in Amberwood and, instead, to adopt and follow 

the minority opinion in that case. She erred in law in so doing. 

[42] As the Supreme Court emphasized in Canada (Attorney General) v. Bedford, [2013] 3 

S.C.R. 1101, [2013] S.C.J. No. 72, 2013 SCC 72, at para. 38: "Certainty in the law requires that 

courts follow and apply authoritative precedents. Indeed, this is the foundational principle upon 

which the common law relies." Failure to adhere to this core principle is inconsistent with the 

principle of stare decisis, the need for certainty and stability in the administration of justice, and 

the orderly development of the law. 

[43] Consistent with this principle, the Supreme Court has held that a trial judge's authority to 

depart from binding precedent is limited. Bedford instructs, at para. 42: 

 

[A] trial judge can consider and decide arguments based on Charter provisions that were not 

raised in the earlier case; this constitutes a new legal issue. Similarly, the matter may be 

revisited if new legal issues are raised as a consequence of significant developments in the 

law, or if there is a change in the circumstances or evidence that fundamentally shifts the 

parameters of the debate. [page346] 

 

See, also, Carter v. Canada (Attorney General), [2015] 1 S.C.R. 331, [2015] S.C.J. No. 5, 2015 

SCC 5, at para. 44. Further, the Supreme Court has rejected the notion of the anticipatory 

overruling by a lower court of a binding authority by a higher court: Canada v. Craig, [2012] 

S.C.R. 489, [2012] S.C.J. No. 43, 2012 SCC 43. 
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[44] In this case, the respondents do not contend that either of the Bedford conditions, set out 

above, were satisfied so as to justify departure from the majority opinion in Amberwood. 

[45] The Bedford conditions are not met here. First, unlike Bedford and Carter, this is not a 

case involving s. 7 of the Canadian Charter of Rights and Freedoms. Second, no new legal 

issue concerning the positive covenants rule, or the possible exceptions to that rule, that were 

not addressed in Amberwood, was raised in this case. Third, no significant post-Amberwood 

developments in the law of Ontario had occurred. I note, in particular, that the extent to which 

the decision of the English Court of Appeal in Wilkinson warrants importation of the benefit and 

burden exception into Ontario law, if at all, was a matter for determination by this court. Neither 

Wilkinson in England nor Wentworth Condominium Corporation in Ontario permits a lower court 

judge to prefer the minority, over the majority, opinion of this court in Amberwood. 

[46] To summarize, in a case like this one, a judge of a lower court may not decline to follow a 

binding precedent of a higher court on the ground that he or she disagrees with it or because, in 

his or her view, it appears to have been overtaken by subsequent decisions of a lower court in 

the same jurisdiction, or by jurisprudential developments in another jurisdiction. In this case, 

what the appeal judge should have done was follow and apply the majority decision in 

Amberwood and provide reasons why she viewed it as problematic, rather than decline to follow 

it: see, for example, in the constitutional context, Craig, at para. 21. 

 

(2) Benefit and burden 

[47] Nor are the holdings below that the benefit and burden exception to the positive 

covenants rule "reflect[s] the current law in Ontario", and that it applies in this case to render the 

appellants liable to pay the annual levy contemplated by the trust deed, sustainable. As I have 

said, the respondents do not argue to the contrary on this appeal. 

[48] The benefit and burden exception to the positive covenants rule does not form part of 

Ontario law at the present time. In Amberwood, the majority unequivocally held that the 

[page347] principle of benefit and burden, often referred to as the doctrine in Halsall v. Brizell, 

[1957] 1 All E.R. 371, [1957] Ch. 169 (Ch. Div.), has not been and should not be imported into 

Ontario law absent legislative reform in this area of the law. 

[49] Specifically, in Amberwood, the majority concluded, at paras. 75-76, that "it would be 

inadvisable to adopt [the benefit and burden principle] in Ontario" given "the uncertainties and 

the many frailties of the existing common law in England in this area of the law" and further, that 

any reform to the positive covenants rule "is best left to the Legislature". The majority also 

stated, at para. 19: 

 

[T]he adoption of [the benefit and burden] doctrine as a recognized exception to the [positive 

covenants] rule in the common law of this province, in much the same way as the abolition of 

the rule itself, would have complex, far-reaching and uncertain ramifications that cannot be 

adequately addressed on a case by case basis. 

[50] Thus, the benefit and burden principle does not "reflect the current law in Ontario". As I 

have already explained, neither Wilkinson nor Wentworth Condominium Corp. could anchor a 

different conclusion. 
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[51] The appeal judge also held that the appellants were bound by Deputy Judge Kilian's 

factual findings in the first action, as later referenced by Swinton J. in the first appeal decision. 

This included Deputy Judge Kilian's finding that the purpose of the trust created by the trust 

deed was to benefit all the property owners within Wychwood Park, including, therefore, the 

appellants, and that a landowner's actual use of the benefits conferred by the trust deed was 

immaterial. 

[52] I disagree. I would reject the proposition, on the facts of this case, that the appellants 

must be taken to benefit from the trust deed by reason of the factual findings in the first action. 

[53] While it is true that the appellants were parties to the first action, and thus are bound by 

its outcome, Deputy Judge Kilian's factual findings in that action must be understood in light of 

the critical fact that the positive covenants argument was neither raised nor considered by him. 

As a result, his factual findings were made in a legal context that did not take account of the 

positive covenants rule or any exceptions to that rule that may apply in this case. The relevant 

legal context has now changed and the positive covenants argument is now squarely before this 

court, as it was at trial in the second action. During oral argument of this appeal, the 

respondents essentially conceded this point and did not press any res judicata or estoppel 

argument. [page348] 

[54] It is also significant that Swinton J. did not adjudicate on these issues in the first appeal 

decision. Her ruling, as I have said, expressly left these issues open for future determination in a 

proper case. Before this court, the respondents do not argue that the conditions identified by 

Swinton J. for the advancement of the positive covenants argument in a future case have not 

been satisfied. 

[55] In these circumstances, as I see it, it cannot be said that the appellants are precluded by 

reason of the factual findings in the first action from asserting that they neither derive nor seek 

any benefit under the trust deed. 

[56] I find additional support for this conclusion in Amberwood itself. The majority in 

Amberwood cautioned that care must be taken not to overstate the scope of the benefit and 

burden principle. Justice Charron emphasized, at para. 65, that the doctrine "cannot simply be 

defined by reference to the underlying general principle aethat a person who claims the benefit 

of a deed must also take it subject to the burdens'". As she explained, at para. 65, "if the 

doctrine were so wide as to obligate a successor in title to all the burdens contained in the deed 

simply by reason of his acceptance of the benefit of the deed, it would swallow the rule". 

[57] Thus, the acceptance of a benefit under a deed, by itself, will not trigger liability under a 

positive covenant set out in the same deed. Based on her extensive review of the English 

authorities, Charron J.A. concluded in Amberwood, at para. 73: "[T]he simple fact that 

Amberwood received certain benefits upon obtaining title to the Phase 2 lands is clearly not 

sufficient, without more, under the English common law to render it liable under the positive 

covenant contained in the same instrument." Rather, to trigger liability under the positive 

covenant, there must be a correlation, evident in the deed itself, between the benefits received 

and the burden of the positive covenant. 

[58] I make this final point. Both Deputy Judge Kilian in the first action, and Swinton J. in the 

first appeal decision, held that Ivon Owen was liable for the annual levies then in question 
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because, as the owner of the affected property, he had actual notice of the trust deed and, 

consequently, was bound by its terms. 

[59] I again emphasize, however, that those findings were made without regard to the positive 

covenants rule. The operation of the rule is not defeated merely by reason of a successor 

landowner's having acquired the lands in question with notice of the positive covenant. In 

Rhone, at p. 71 All E.R., Lord Templeman explained that to enforce a positive covenant against 

[page349] a successor in title of freehold land "would be to enforce a personal obligation against 

a person who has not covenanted". 

[60] Accordingly, some other recognized legal principle, other than acquisition of the property 

in question with notice of the term under the trust deed providing for payment of the annual levy, 

must apply in order to conclude that the appellants are bound under the trust deed to pay the 

annual levy: see Amberwood, at paras. 33, 50 and 73. 

[61] I turn now to the respondents' reliance on what the appeal judge refers to as the 

conditional grant exception to the positive covenants rule to ground their claim against the 

appellants for payment of the outstanding levies. 

 

(3) Conditional grant  

[62] In Amberwood, the application judge had held that there is a conditional grant exception 

to the positive covenants rule, which is essentially a form of the benefit and burden principle: 

Amberwood Investments Ltd. v. Durham Condominium Corp. No. 123 (2000), 50 O.R. (3d) 670, 

[2000] O.J. No. 3386 (S.C.J.), revd (2002), 58 O.R. (3d) 481 (C.A.), supra, at para. 79. In so 

holding, the application judge relied on this description of the conditional grant exception in 

Halsbury's Laws of England, 4th ed. vol. 14, at p. 79: 

 

If the facts establish that the granting of a benefit or easement was conditional on assuming 

the positive obligation, then the obligation is binding. Where the obligation is framed so as to 

constitute a continuing obligation upon which the grant of the easement was conditional, the 

obligation can be imposed as an incident of the easement itself, and not merely a liability 

purporting to run with the land. 

[63] The majority in Amberwood confirmed, at para. 85, that the above-quoted description of 

the exception is consonant with the positive covenants rule set out in Austerberry. That said, the 

majority did not accept that a conditional grant exception should be recognized under Ontario 

law as a separate and distinct exception to the positive covenants rule. The majority stated, at 

para. 86: 

 

 Hence, as a matter of construction of the creating instrument itself, if a grant of benefit or 

easement is framed as conditional upon the continuing performance of a positive obligation, 

the positive obligation may well be enforceable, not because it would run with the land, but 

because the condition would serve to limit the scope of the grant itself. In effect, the law 

would simply be giving effect to the grant. Indeed, as discussed earlier in this judgment at 

paras. 30 and 31, much the same reasoning underlies the law of restrictive covenants. 

 

(Emphasis added) [page350] 
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[64] The majority went on to conclude that none of the grants of benefit or easement in the 

agreement at issue in Amberwood was framed in a manner that limited the scope of the grants 

themselves. At its highest, all that the agreement did was reflect the parties' intention to write in, 

as a term of their contractual bargain, the benefit and burden principle. This attempt to create a 

contractual exception to the positive covenants rule, while binding on the original contracting 

parties, could not displace the rule that positive covenants do not bind successors-in-title. 

[65] Against this backdrop, I turn to the appeal judge's treatment of the conditional grant 

principle. I note, first, that she appears to have accepted the holding of Vice-Chancellor Megarry 

in Tito v. Waddell (No. 2), [1977] 3 All E.R. 129, [1977] Ch. 106 (Ch. Div.), at p. 291 All E.R., that 

both the benefit and burden and the conditional grant exceptions form part of English law and 

that the former is distinct [at para. 71] "from the conditional benefit cases, and cases of burdens 

annexed to property". As I read her reasons, the appeal judge relied on this holding in Tito to 

conclude that, under Ontario law, the conditional grant principle applies as a free-standing 

exception to the positive covenants rule, separate and apart from the benefit and burden 

principle. As I have already said, I do not read Amberwood as endorsing this proposition. 

[66] The appeal judge recognized that the question whether a conditional benefit or burden 

annexed to property has been created turns on the construction of the instrument or transaction 

at issue. However, when considering this issue under the rubric of the conditional grant 

principle, she failed to undertake any analysis of the specific terms of the trust deed. Instead, 

she reasoned, at paras. 103-104: 

 

When being asked to enforce a positive obligation, the courts will first look at the transaction 

to see if the conditional grant exemption [sic] applies. Was a benefit granted that was clearly 

made on the conditional acceptance of a positive obligation? If such an intention can be 

made out on the face of the transaction, the conditional grant exception is engaged. 

I conclude that the conditional grant exception applies. Wychwood Park is a unique 

community governed by the Trust Deed. Since 1911, the Owen family has had knowledge of 

the Trust Deed, have complied with the Trust Deed, and, as confirmed in the First Decision, 

the Respondents are beneficiaries of the trust. The facts confirm a benefit was clearly 

granted to the Owen family, conditional on the acceptance of the positive obligation to pay 

their share of the annual levies. 

[67] She then concluded, at para. 106, that the trust deed contains an "explicit" and "formal" 

connection "between the benefits and burdens of living in Wychwood Park" and "an implicit, 

[page351] yet necessary connection in the nature of the benefit and the burden". On these 

bases, she held that both the benefit and burden and conditional grant exceptions to the positive 

covenants rule apply in this case to render the appellants liable for the payment of assessed 

annual levies under the trust deed. 

[68] With respect, this reasoning is flawed. As I have indicated, the fact that the appellants 

had knowledge of the trust deed is no bar to the operation of the positive covenants rule. And, 

although their predecessors in title did so for a lengthy period, the appellants have not complied 

with the trust deed since the date of their acquisition of Ivon Owen's property. They have not 

paid the annual levies for 2010 to 2013, indeed, they have never agreed to pay the levies, and 

they disclaim any benefits under the trust deed. Further, there has been no binding judicial 
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finding that the appellants are beneficiaries of the trust or that, in fact, they have derived benefits 

from it. 

[69] The reasons below also fail to explain the basis for the statement that "a benefit was 

clearly granted to the Owen family, conditional on the acceptance of the positive obligation to 

pay their share of the annual levies". In my view, the language of the trust deed does not 

support this assertion. 

[70] Simply put, nowhere does the trust deed provide that the right to the use and enjoyment 

of the common property conferred under the trust deed is conditional upon the acceptance of 

the burdens contained in any of the positive covenants, including the first trust provision that 

contemplates payment of the annual levy. To the contrary, the grants of benefit contained in the 

trust deed are not framed as conditional upon the continuing performance of a positive 

obligation to pay the annual levy or the performance of any other positive obligation under the 

trust deed. And the first trust provision itself does not state that compliance with it is a pre-

condition to the use and enjoyment of any benefit conferred under the trust deed. Consequently, 

the grants of benefit under the trust deed are not limited in the manner discussed by the 

Amberwood majority. 

[71] In light of this conclusion, I do not reach the appellants' additional argument that, if the 

language of the trust deed creates a limited or conditional grant, the obligation to pay the annual 

levy is nonetheless unenforceable as against them because they have derived no past benefit, 

and are entitled to disclaim, as they have done, any present or future benefit under the trust 

deed. 

[72] To summarize, on proper application of the authoritative majority decision in Amberwood, 

no exception to the operation of the positive covenants rule recognized under Ontario law 

applies [page352] in this case. Consequently, the obligation under the trust deed to pay the 

annual levy is unenforceable as against the appellants. While this conclusion may have 

implications for the rights and obligations of the trustees and other landowners in Wychwood 

Park under the trust deed, the assessment of those rights and obligations is not before this 

court. 

 

(4) Other issues 

[73] For the reasons given, I have concluded that the appellants are not bound to pay the 

annual levy on the basis of the positive covenant contained in the first trust provision of the trust 

deed. It is therefore unnecessary to address the other grounds of appeal advanced by the 

appellants. 

 

Disposition 

[74] Accordingly, I would allow the appeal, set aside the February 4, 2016 order of the appeal 

judge and restore the December 4, 2014 judgment of Deputy Judge Caplan of the Small Claims 

Court. I would allow the appellants their costs of the appeal, fixed in the agreed amount of 

$10,000, inclusive of disbursements and all applicable taxes. 
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Appeal allowed. 

 
 

 
 

 

1 Vous trouverez la version française à la p. 352, post. 

 
 
End of Document 
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Stinson J. 

February 22, 2019 
 

146 O.R. (3d) 53   |   2019 ONSC 800 

Case Summary  
 

Real property — Restrictive covenants — Original conveyance by which restrictive 

covenants were created using word "forever" — Section 119(9) of Land Titles Act 

applying as no period or date was fixed for expiry of restrictive covenants — Restrictive 

covenants deemed to have expired 40 years after their registration — Land Titles Act, 

R.S.O. 1990, c. L.5, s. 119(9). 

The respondents' predecessors in title conveyed a three-foot strip of land on the boundary 

between their property (No. 97) and the neighbouring property (No. 99) to the applicant's 

predecessors in title in 1966. The deed transferred the strip with restrictive covenants for the 

benefit of the grantors. When an application for first registration under the Land Titles Act was 

made in 1967 in respect of No. 99, the first registration notes expressly referenced the 

instruments creating the restrictive covenants. The respondents built a concrete curb and 

laneway on the three-foot strip of land. The applicant applied successfully to the land registrar to 

delete [page54] the restrictive covenants from the register pursuant to s. 119(9) of the Land 

Titles Act, which provides that where a condition, restriction or covenant has been registered 

and no period or date was fixed for its expiry, the condition, restriction or covenant is deemed to 

have expired 40 years after registration. The applicant then applied to the Superior Court for an 

order requiring the respondents to remove their encroachments on the three-foot strip. The 

respondents argued that, since the original conveyance by which the restrictive covenants were 

created was a grant to the grantee for its sole and only use "forever", a period of time was 

specified, namely, forever.  

 

Held, the application should be allowed.  

 

The use of the word "forever" in the original deed suggested that the rights granted were 

intended to be perpetual, which in turn suggested that the covenants were not intended to be for 

a specified period of time. The covenants were therefore caught by the express language of s. 

119(9) and were deemed to have expired 40 years after their registration.  

 

Cases referred to 

 

Belwood Lake Cottagers Assn. Inc. v. Ontario (Ministry of the Environment), [2019] O.J. No. 

485, 2019 ONCA 70, 2019 OREG Â59,330; Girard (Re), [2007] O.J. No. 5216, 61 R.P.R. (4th) 
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288 (S.C.J.); Roberston v. Graham, [2017] O.J. No. 1711, 2017 ONSC 2177, 2017 OREG 

Â59,220 (S.C.J.); Walmart Canada Corp. v. UFCW, Local 1400, [2010] S.J. No. 415, 2010 

SKCA 89, 185 C.L.R.B.R. (2d) 63, 321 D.L.R. (4th) 397, [2010] 9 W.W.R. 387, 7 Admin. L.R. 

(5th) 306, 359 Sask. R. 131, 192 A.C.W.S. (3d) 615; Wiltshire v. McGill, [2005] O.J. No. 2164, 

139 A.C.W.S. (3d) 954 (S.C.J.) 

 

Statutes referred to 

 

Land Titles Act, R.S.O. 1980, c. 230 [rep.], s. 118(9) 

 

Land Titles Act, R.S.O. 1990, c. L.5, s. 119(8), (9) 

 

The Land Titles Act, R.S.O. 1950, c. 197 [rep.], s. 101 

 

The Land Titles Act, R.S.O. 1960, c. 204 [rep.], s. 122(5) 

 

The Land Titles Act, R.S.O. 1970, c. 234 [rep.], s. 129(9) 

 

Registry Act, R.S.O. 1990, c. R.20 

 

Authorities referred to 

 

Ontario Law Reform Commission, Report on Covenants Affecting Freehold Land (Ministry of the 

Attorney General, 1989) 

 

APPLICATION for an order requiring the respondents to remove encroachments on the 

applicant's property.  

 

Michael W. Carlson, for applicant. 

 

Megan Sanford, for respondents. 

 
 

STINSON J.: — 

 

Background Facts 

[1] This dispute concerns a three-foot wide strip of land between two residential properties. 

The applicant owns the house at Street No. 99 and her neighbours, the respondents, own the 

house at Street No. 97. The three-foot strip runs along the eastern [page55] border of the 

applicant's property, from the roadway to the back boundary line at the rear of both properties. 

[2] It is undisputed that the three-foot strip of land is owned by the applicant. The dispute 

between the parties centres on what rights the respondents enjoy in relation to the three-foot 

strip and, in particular, whether that strip of land is subject to certain restrictive covenants that 

confer rights on the respondents as the owners of No. 97. 
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[3] The lot on which the applicant's house at No. 99 sits was created pursuant to a 1965 

decision of the Committee of Adjustment. Although the relevant municipal by-law required a 

minimum lot frontage of 50 feet, that decision permitted a lot frontage of 37 feet for No. 99. In 

order for that 37-foot frontage to be attained, the owner of No. 99 was required to acquire a 

three-foot strip of land along the western border of No. 97. 

[4] In order to carry the transaction forward, a deed was registered on March 3, 1966 (as 

instrument number NY480231) by which the then-owners of No. 97 conveyed the three-foot strip 

to the then-owner of No. 99. This original conveyance of the three-foot strip was a grant of the 

fee simple title in the land to the "Grantee [i.e., the owner of No. 99], its heirs and assigns to and 

for its sole and only use forever". The deed also contains language encumbering the transferred 

three-foot strip with restrictive covenants for the benefit of No. 97. Those covenants provide as 

follows: 

 

The Grantee [i.e., the owner of No. 99] hereby covenants and agrees for itself, its 

successors, or assigns not to interfere with, remove, damage, or otherwise alter fences, 

hedges, driveways, structures, trees, gardens now erected or to be erected upon the said 

lands or hereinafter erected or planted; 

The Grantors [i.e., the owners of No. 97] reserve unto themselves, their heirs, executors, 

administrators or assigns, they shall [sic] have a right-of-way for all purposes in, over, along 

and upon the lands hereinbefore conveyed. 

The Grantee [i.e., the owner of No. 99], for itself, its successors or assigns, hereby agrees 

not to erect, construct or maintain any interference or obstruction which will block the 

airspace above the right-of-way or interfere with or undermine the soil beneath the right-of-

way. 

The Burden and benefit of these Covenants shall run with and be a Charge upon the lands 

hereinbefore conveyed. 

[5] In October 1966, title to No. 99, including the three-foot strip, was conveyed to the 

applicant's parents. In 1967, the applicant's parents made an application for first registration 

under the Land Titles Act, now R.S.O. 1990, c. L.5, in respect of No. 99. In the legal description 

of No. 99 on the land titles register, the title to No. 99 was said to be subject to a right-of-way in 

favour of [page56] the owners of No. 97, and the first registration notes expressly referenced the 

instruments creating the restrictive covenants. 

[6] In 1981 and 2000, the respondents acquired title to No. 97. 

[7] In 2008, following the death of her father and pursuant to a transfer from her mother, the 

applicant became the sole owner of No. 99. The 2008 transfer in favour of the applicant 

contained the following legal description: 

 

Parcel 251--1, Section B1764; Part Lots 251 & 252, Plan 1764 designated as Pts 1 & 2, 

66R3075, Subj to Rt-of-Way in favour of Owners & Occupants of lands to East over Pt 1, 

66R3075, & Subj to Covenants in NY480231 (B193477). Twp of York/North York, City of 

Toronto 
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Thus, the transfer in favour of the applicant contained express references both to the right-of-

way in favour of the owners of No. 97 and the restrictive covenants, all as contained in the 

original 1966 deed. 

 

The Current Dispute 

[8] The distance between the foundations of the two houses at No. 97 and No. 99 is 

approximately nine feet. The property line between the two lots (i.e., the eastern edge of the 

three-foot strip) is closer to the foundation of No. 97 than the foundation of No. 99. Thus, the 

majority of the land between the houses is owned by the applicant: more than five feet (including 

the three-foot strip) are owned by the applicant while less than four feet are owned by the 

respondents. 

[9] For many years, the surface of the area between the houses, including the three-foot strip, 

was covered by a combination of concrete and asphalt. In or around 2009 or 2010, the applicant 

installed weeping tile around the foundation of her house at No. 99. In the course of doing so 

she removed some of the asphalt and concrete on the surface of the land between the houses. 

Subsequent to this, and apparently in light of this disturbance of the surface, the respondents 

installed a six-inch high concrete curb along the western edge of the three-foot strip. Thus, the 

concrete curb is located on the applicant's property, less than three feet east of the foundation of 

her house at No. 99. 

[10] The respondents also installed a concrete walkway between their house at No. 97, and 

the edge of the concrete curb. As a result, between the two houses, the three-foot strip owned 

by the applicant is now completely covered by the concrete curb and the concrete walkway 

installed by the respondents. As well, the walkway and curb installed by the respondents are 

approximately six inches higher in elevation than the remaining concrete adjacent to the 

applicant's house. [page57] 

[11] Additionally, at the road side front of the properties, ahead of the houses, the respondents 

installed an asphalt driveway, which also completely covers the three-foot strip. 

[12] According to the applicant, she objected to these changes, without success. Over 

subsequent years, she became increasingly dissatisfied because, according to her, the 

respondents removed snow from the concrete walkway and left it adjacent to her house, which 

resulted in problems when it melted. She takes exception to this conduct because, in her view, 

although she is the owner of the three-foot strip the respondents are treating it as their property 

and disregarding her rights. 

[13] More recently, further conflict between the parties arose when the applicant's husband 

attempted to straighten up a wooden fence that had been erected by the respondents in the rear 

yards of the properties, also along the western edge of the three-foot strip. According to the 

applicant, when the respondents objected to this activity, which she again viewed as further 

disregard of her property rights, she resolved to take legal action to enforce her rights. She 

consulted counsel and this application followed. 

[14] I should mention that the respondents describe a lengthy period of congenial relations 

between them and the applicant's parents, extending over many years. They also dispute the 

applicant's characterization of the activities that led to the current dispute. For example, they 
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note that the installation of the new concrete pathway between the houses ameliorated a 

problem that was caused when the applicant carried out the weeping tile work. 

[15] For purposes of my analysis of the legal situation as it now stands, however, I need not 

resolve these divergent characterizations of the parties' conduct. Suffice to say that my 

responsibility is to assess the parties' current rights and obligations, based upon applicable legal 

principles. 

[16] I should also add that, as confirmed by her counsel, the applicant does not dispute that 

the respondents continue to enjoy a right-of-way over the three-foot strip. She does assert, 

however, that the restrictive covenants that were created in 1966 no longer have any legal effect 

on her use and occupation of her property and have not since March 3, 2006. As a 

consequence, she asserts, the conduct of the respondents in installing the concrete curb, 

concrete walkway and asphalt parking area amount to a trespass on land owned by her. 

 

The 2018 Decision of the Land Registrar 

[17] Section 119(9) of the Land Titles Act states as follows: 

 

119(9) Where a condition, restriction or covenant has been registered as annexed to or 

running with the land and no period or date was fixed for its [page58] expiry, the condition, 

restriction or covenant is deemed to have expired forty years after the condition, restriction or 

covenant was registered, and may be deleted from the register by the land registrar. 

[18] In 2018, the applicant submitted an application to the land registrar pursuant to s. 119(9), 

seeking to delete the restrictive covenants from the register. In light of the fact that more than 40 

years had expired since the registration of the restrictive covenants, the land registrar made an 

order that they be deleted from the title to No. 99. As a result, the property description for No. 99 

under the Land Titles Act now recites merely that it is subject to the right-of-way in favour of the 

owners of No. 97 and no longer references that it is subject to the restrictive covenants. 

[19] No notice was given by the applicant to the respondents in relation to her application to 

the land registrar for the deletion of the restrictive covenants pursuant to s. 119(9). 

 

The Present Application 

[20] In the present application, the applicant seeks an order that the respondents must 

remove all encroachments on the applicant's property or, in the alternative, an order that the 

applicant has the right to remove those encroachments. The applicant also seeks an order that 

the deeded right-of-way to the benefit of the respondents is only for ingress and egress and not 

occupation, possession or exclusive control over the three-foot strip. Effectively, the applicant 

wants an order that would result in the removal of all fixtures, chattels, paving stones, 

vegetation, structures, fences, canopies, gates and motor vehicles that encroach on the 

applicant's titled property. 

[21] The respondents resist the application, asserting that they should continue to enjoy the 

rights afforded by the restrictive covenants. In addition to an order dismissing the application, 

they seek an order requiring the land registrar to revise the title description for No. 99 to include 

the restrictive covenant, as if the land registrar's order of July 2018 had not been obtained. 

Although the respondents had not brought a formal cross-application seeking this relief, counsel 
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for both sides agreed that the application could be argued as if such relief had been properly 

requested. 

 

Analysis 

 

Positions of the parties 

[22] Counsel for the applicant acknowledges that his client is bound by the right-of-way in 

favour of the respondents and further that the applicant cannot interfere with the respondents' 

[page59] rights under the right-of-way. He further concedes that the restrictive covenants were 

effective and binding up until 2006. Despite the fact they were referenced in the deed by which 

the applicant became the owner of No. 99, however, by that point in time they no longer had any 

legal effect. 

[23] The applicant contends that the section means what it says, namely, the "condition, 

restriction or covenant" represented by the restrictive covenants are "deemed to have expired 

forty years after" their registration. Since the restrictive covenants contained no period or fixed 

date for their expiry, s. 119(9) applies. 

 

The respondents 

[24] The respondents argue that the original conveyance by which the restrictive covenants 

were created was a grant to the "Grantee, its heirs and assigns to and for its sole and only use 

forever" (underlining for emphasis). The respondents submit that by including the words 

"forever" a period of time was specified, namely, forever. Thus, they submit, s. 119(9) has no 

application. 

 

Discussion 

[25] The applicant's case stands and falls on the interpretation of s. 119(9) of the Land Titles 

Act. For ease of reference, I restate that provision: 

 

119(9) Where a condition, restriction or covenant has been registered as annexed to or 

running with the land and no period or date was fixed for its expiry, the condition, restriction 

or covenant is deemed to have expired forty years after the condition, restriction or covenant 

was registered, and may be deleted from the register by the land registrar. 

[26] Both counsel informed the court that they had been unable to find any case in which this 

subsection of the Land Titles Act has been judicially interpreted. Although s. 119(9) has been 

referred to from time to time, the court has not had occasion to interpret the subsection's 

meaning: see Robertson v. Graham, [2017] O.J. No. 1711, 2017 ONSC 2177 (S.C.J.); Girard 

(Re),[2007] O.J. No. 5216, 61 R.P.R. (4th) 288 (S.C.J.); Wiltshire v. McGill, [2005] O.J. No. 

2164, 2005 CarswellOnt 2260 (S.C.J.). It is therefore necessary to return to first principles. 

[27] The principles of statutory interpretation were recently discussed by Chief Justice Strathy 

in Belwood Lake Cottagers Assn. Inc. v. Ontario (Ministry of the Environment), [2019] O.J. No. 

485, 2019 ONCA 70, at paras. 39-42, as follows: 
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The modern approach to statutory interpretation requires a court to consider the words of a 

statute "in their entire context and in their grammatical and ordinary sense harmoniously with 

the scheme of the Act, the object of the Act, and the intention of Parliament": Montréal (City) 

v. 2952-1366 Québec Inc., [page60] 2005 SCC 62, [2005] 3 S.C.R. 141, at paras. 9-12, 

citing Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21. 

The grammatical and ordinary sense of the words 

Both parties rely on the leading text by Ruth Sullivan, Sullivan on the Construction of 

Statutes, 6th ed. (Markham: LexisNexis Canada, 2014), who summarizes the "ordinary 

meaning" rule at 3.6: 

It is presumed that the ordinary meaning of a legislative text is the meaning intended by the 

legislature. In the absence of a reason to reject it, the ordinary meaning prevails. 

Even if the ordinary meaning is plain, courts must take into account the full range of relevant 

contextual considerations, including purpose, related provisions in the same or other Acts, 

legislative drafting conventions, presumptions of legislative intent, absurdities to be avoided 

and the like. 

In light of these considerations, the court may adopt an interpretation that modifies or departs 

from the ordinary meaning, provided the interpretation is plausible and the reasons for 

adopting it are sufficient to justify the departure from ordinary meaning. 

Sullivan notes that ordinary meaning is not the end of the process of statutory interpretation, 

it is simply the beginning. She refers to the observations of Iacobucci J. in Chieu v. Canada 

(Minister of Citizenship and Immigration), 2002 SCC 3, [2002] 1 S.C.R. 84, at para. 34, in 

connection with the interpretation of the Immigration Act: 

The grammatical and ordinary sense of the words employed in s. 70(1)(b) is not 

determinative, however, as this Court has long rejected a literal approach to statutory 

interpretation. Instead, s. 70(1)(b) must be read in its entire context. This inquiry involves 

examining the history of the provision at issue, its place in the overall scheme of the Act, the 

object of the Act itself, and Parliament's intent both in enacting the Act as a whole, and in 

enacting the particular provision at issue. 

Thus, the plain meaning of the words of the statute is only one aspect of the "modern 

approach". 

[28] Dealing first with the plain meaning of the words of the s. 119(9) of the Land Titles Act, 

the key words are "no period or date was fixed for its expiry" and "the . . . covenant is deemed to 

have expired forty years after the . . . covenant was registered". In Black's Law Dictionary, the 

word expire is cross-referenced to the term expiration. The definition of expiration is "cessation, 

termination from mere lapse of time, as the expiration of the lease, insurance policy, statute, and 

the like. Coming to close; termination or end." 

[29] The term "expire" was considered by the Saskatchewan Court of Appeal in Walmart 

Canada Corp. v. UFCW, Local 1400, [2010] S.J. No. 415, 2010 SKCA 89. In that case, the court 

noted (at para. 36) as follows: 

 

It is also significant that the ordinary sense of the word "expire" is not restricted in the way 

suggested by Walmart. It can mean the termination of [page61] something through the 
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passage of time. However, the Shorter Oxford English Dictionary (4th ed., 2002) also defines 

"expire" to mean "Die; come or bring to an end". 

[30] These authorities suggest that the concept of "expiry" connotes the end of a legal right or 

obligation by reason of the passage of time. Thus, when the statute speaks of a covenant for 

which "no period or date was fixed for its expiry" the plain and ordinary approach would suggest 

that one should examine the covenant to see if it expresses a period or date for it to come to an 

end. If no period or date is expressed, then the automatic result dictated by s. 119(9) will follow. 

[31] The respondents argue that the use of the word "forever" in the original deed by which 

the three-foot strip was conveyed amounts to the specification of "forever" as the applicable 

period of time. I do not accept the respondents' submission. The use of those words in the deed 

suggests that the rights granted were intended to be perpetual. In turn, this would suggest that 

the covenants were not intended to be for a specified period of time or to a specified end date. 

[32] I find that the covenants in dispute in this case do not have either a period or date fixed 

for their expiry. On the basis of the "plain and ordinary meaning" principle of statutory 

interpretation, therefore, the covenants are caught by the express language of s. 119(9) and are 

deemed to have expired forty years after their registration, or on March 3, 2006. 

[33] I turn now to "the history of the provision at issue, its place in the overall scheme of the 

Act, the object of the Act itself, and Parliament's intent both in enacting the Act as a whole, and 

in enacting the particular provision at issue". Section 119(9) is the current version of a provision 

that traces its history to a related section that was enacted in 1952. Prior versions of the statute 

contained no such provision. The Land Titles Amendment Act,S.O. 1952, c. 49, s. 3 added the 

following subsection to what was then The Land Titles Act, R.S.O. 1950, c. 197, s. 101: 

 

101(5) Where a condition or covenant has been entered on the register as annexed to or 

running with the land for a fixed period and the period has expired, the proper master of titles 

may, at any time after 10 years from the expiration of the period, remove the entry from the 

register. 

[34] Thus, this amendment introduced a means for removing from the register an expired land 

obligation such as a condition or covenant. This provision was carried forward in The Land Titles 

Act, R.S.O. 1960, c. 204, as s. 122(5). Its current version appears in the Land Titles Act, R.S.O. 

1990, c. L.5, as s. 119(8), which is in identical language to the 1952 enactment, except it now 

refers to the land registrar instead of the master of titles. [page62] 

[35] Pursuant to The Land Titles Amendment Act,S.O. 1961-62, c. 32, s. 122 was amended to 

add subsection (6), which provided as follows: 

 

122(6) Where a condition, restriction or covenant has been registered as annexed to or 

running with land and no period or date was fixed for its expiry, the entry of the condition, 

restriction or covenant may be deleted from the register by the proper master of titles upon 

an application being made by any person interested in the land at any time after forty years 

after the condition, restriction or covenant was registered, and the condition, restriction or 

covenant thereupon ceases to be enforceable. 

[36] This amendment thus introduced the option for a party to apply for the deletion of a land 

obligation -- such as a restrictive covenant -- 40 years after its registration, where the covenant 
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did not itself specify a time for its expiry. This change brought this aspect of the land titles 

system into partial alignment with the land registry system where, with some exceptions, 

instruments registered outside of a 40-year search period were extinguished. This new provision 

was carried forward into The Land Titles Act, R.S.O. 1970, c. 234, as s. 129(9). 

[37] Section 129(9) of The Land Titles Act, R.S.O. 1970, c. 234 was further amended by The 

Land Titles Amendment Act, S.O. 1979, c. 93, s. 34. Following that amendment, the provision 

stated as follows: 

 

129(9) Where a condition, restriction or covenant has been registered as annexed to or 

running with the land and no period or date was fixed for its expiry, the condition, restriction 

or covenant is deemed to have expired forty years after the condition, restriction or covenant 

was registered, and may be deleted from the register by the land registrar. 

[38] Through this latest amendment, the legislature introduced the concept of "deemed 

expiry". Unless the covenant contained a fixed period or a date for its expiry, it was "deemed to 

have expired" 40 years after its registration. The foregoing provision was renumbered by R.S.O. 

1980, as s. 118(9) of the Land Titles Act,R.S.O. 1980, c. 230. It has remained in the same form 

and is now cited as the Land Titles Act, R.S.O. 1990, c. L.5, s. 119(9). I observe that the 

"deemed to have expired" provision facilitates the provincial government's essentially completed 

project to transfer titles registered under the Registry Act, R.S.O. 1990, c. R.20 to the land titles 

system. 

[39] Although there has been no judicial interpretation of these sections, what is now s. 119(9) 

was the subject of consideration by the Ontario Law Reform Commission in its 1989 Report on 

Covenants Affecting Freehold Land. In that report, the commission discussed the subject of 

extinguishment and expiry of restrictive covenants and other "land obligations". The topic of 

expiry [page63] by operation of the recording statutes was discussed, at pp. 56-57 of the report, 

as follows: 

 

The Land Titles Act [then R.S.O. 1980, c. 230, s. 118(8)] provides that a registered restriction 

that is for a fixed period may be deleted from the register at any time after ten years from the 

expiration of the period. 

Until 1979, the Act [then R.S.O. 1970, c. 234, s. 129(9)] provided that a restrictive covenant 

that is not limited as to time could be deleted from the register upon application by any 

person interested in the land at any time after forty years after registration of the instrument 

containing the covenant. However, by an amendment in that year [The Land Titles 

Amendment Act, S.O. 1979, c. 93 s.34, now the Land Titles Act, R.S.O. 1990, c. L.5, s. 

119(9)], such a covenant is deemed to have expired forty years after registration and may be 

deleted by the land registrar, presumably without notice. The effect of this provision is that, 

subject to the action of the land registrar in deleting the covenant, a restrictive covenant 

under the Land Titles system expires automatically after forty years. 

[40] Although the commission recommended that The Land Titles Act be amended to permit 

the renewal of a land obligation registered under that Act, to date that recommendation has not 

been implemented by the legislature. 
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[41] The foregoing history reveals that as long ago as 1952 the legislation provided for the 

removal of a restrictive covenant from the register when it expired by its terms. In 1962, the 

legislature took the next step of permitting a party to apply for the removal of a restrictive 

covenant 40 years after its registration, if the covenant contained no period or date fixed for its 

expiry. The 1979 amendment went even further, such that a restrictive covenant is now deemed 

to have expired 40 years after its registration where it contains no period or date for its expiry. 

[42] The history of the legislation therefore reveals a progression over the years, in part to 

bring the land titles system into alignment with the registry system and to facilitate the 

predominance of the land titles system. The most recent amendments make the expiry of such a 

covenant automatic, with the only formality being the removal of registration of the spent 

covenant upon request. 

[43] This interpretation of the Act is consistent with the plain and ordinary meaning of the 

words in s. 119(9) and gives additional support for my earlier conclusion that the covenants are 

caught by the express language of s. 119(9) and thus are deemed to have expired on March 3, 

2006. 

 

Conclusion and Disposition 

[44] Based on the foregoing analysis, I reach the following conclusions: [page64] 

 

(1) The restrictive covenants did not expressly contain a period or date fixed for their expiry; 

rather, they purported to be permanent or perpetual. 

(2) In light of (1) above, the restrictive covenants fall within the scope of s. 119(9) of the 

Land Titles Act. 

(3) As a result of (2) above, by operation of law and the passage of time, the restrictive 

covenants were deemed to have expired and ceased to have any legal force or effect on 

March 3, 2006, 40 years after their registration. 

(4) In light of (3) above, the deletion of the restrictive covenants by the land registrar was 

proper. 

(5) The applicant is no longer bound by the restrictive covenants and the respondents no 

longer enjoy their benefits. 

(6) As a result, the only rights enjoyed by the respondents in relation to the three-foot strip 

are a right-of-way for all purposes "in, over, along and upon" the three-foot strip for the 

usual purposes associated with such a right, namely, ingress and egress. Those rights 

do not include the right to construct or alter improvements or conditions on the three-foot 

strip, to park vehicles along the three-foot strip or otherwise to interfere with the use of 

that portion of the applicant's property. 

[45] For these reasons, the application is granted. If the parties are unable to agree upon the 

contents of an order incorporating my disposition or should they be unable, on or before April 

15, 2019, to agree upon the appropriate steps to implement my disposition, counsel should 

arrange a case conference with me by contacting my judicial assistant. 
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Costs 

[46] Both sides submitted cost outlines. The applicants sought partial indemnity fees and

disbursements totalling $27,261.25, while the respondents sought a total of $19,064.66. 

Recognizing that some additional work by the applicant was required in order to present the 

case and taking into account the complexity of the issues, the amount of time spent, the 

reasonable expectations of the parties and the Boucher factors, I conclude that a fair and 

reasonable cost order would be to direct the respondents to pay costs to the applicants in the 

total amount of $24,000, inclusive of fees, disbursements and applicable taxes. 

Application allowed.

End of Document

20
19

 O
N

S
C

 8
00

 (
C

an
LI

I)

163



 

 

 Court File No. CV-16-11468-00CL 
ROMSPEN INVESTMENT CORPORATION and HORSESHOE VALLEY LANDS LTD. and 

HORSESHOE RIDGE HOMES INC. 

Applicant  Respondents 
 

 
 
 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
[COMMERCIAL LIST] 

Proceeding commenced at TORONTO  
 

 
BRIEF OF AUTHORITIES OF THE APPLICANT AND 

HORSESHOE VALLEY DEVELOPMENTS (2018) INC.  
(Returnable March 4, 2022) 

 

  
BLANEY McMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East, Suite 1500 
Toronto ON M5C 3G5 
 
Eric Golden (LSO #38239M) 
Chad Kopach (LSO #48084G) 
Tel: (416) 593-1221  
Email:  egolden@blaney.com 
Email:  ckopach@blaney.com 
 
Lawyers for the Applicant and Horseshoe  
Valley Developments (2018) Inc. 

 


	1. 2017onca116 Mihaylov.pdf
	Mihaylov et al. v. 1165996 Ontario Inc. et al.
	[Indexed as: Mihaylov v. 1165996 Ontario Inc.]

	3. 2006canlii11923 Fyfe.pdf
	ONTARIO
	SUPERIOR COURT OF JUSTICE

	4. 2017onca443 Remicorp.pdf
	Remicorp Industries Inc. v. Metrolinx et al. Metrolinx v. Remicorp Industries 78 Inc.
	[Indexed as: Remicorp Industries Inc. v. Metrolinx]

	9. 2017onca397 Black.pdf
	Black et al. v. Owen et al.1
	[Indexed as: Black v. Owen]

	10. 2019onsc800 Andrews.pdf
	Andrews v. Rago




