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Court File No. CV-21-00660056-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

B E T W E E N:
DORR CAPITAL CORPORATION, COMMUNITY TRUST COMPANY
AND 2098535 ALBERTA LTD.
Applicants
- and MILL STREET VENTURES GP LTD.

Respondent

APPLICATION UNDER Section 47 of the Bankruptcy and Insolvency Act,
R.S.C. 1985 c. B-3, as amended

NOTICE OF MOTION
The Applicants, Dorr Capital Corporation, Community Trust Company and 2098535
Alberta Ltd., and the existing debtor-in-possession lender, C & K Mortgage Services Inc., carrying
on business as Rescom Capital (“Rescom” and together with the Applicants, the “Moving
Parties”), will make a Motion to Justice Pattillo in Chambers on Monday, August 23, 2021 at
10:00 a.m., or as soon after that time as the Motion can be heard.
PROPOSED METHOD OF HEARING: The Motion is to be heard by judicial video conference
via Zoom at Toronto, Ontario, in accordance with the Changes to Commercial List operations in
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light of COVID-19 and the Notice to the Profession updated April 2, 2020, issued by Chief Justice
Morawetz. The Zoom conference call-in details are set out in Schedule “A” hereto.
THE MOTION IS FOR:
(a)

An Order abridging the time for service and filing of this Notice of Motion and
Motion Record, validating service of the Notice of Motion and Motion Record,
such that this Motion is properly returnable on August 23, 2021, and dispensing
with further service thereof;

(b)

An Order, substantially in the form attached as Schedule “B” hereto, amending the
Order of the Honourable Mr. Justice Pattillo dated April 20, 2021 (the
“Appointment Order”), as extended by the Order of the Honourable Mr. Justice
Pattillo dated May 14, 2021, to convert and expand the status and mandate of Rosen
Goldberg Inc. (“Rosen Goldberg”) as non-possessory interim receiver pursuant to
section 47 of the Bankruptcy and Insolvency Act, R.S.C. 1985 c. B-3, as amended
(the “BIA”) to a receiver and manager appointed pursuant to section 243 of the BIA
and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the
“CJA”); and

(c)

such further and other relief as to this Honourable Court may seem just.
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THE GROUNDS FOR THE MOTION ARE:
(a)

Pursuant to the Appointment Order, Rosen Goldberg was appointed as nonpossessory interim receiver of certain real property held by the Respondent, Mill
Street Ventures GP Ltd. (the “Respondent”), municipally known as 305 Mill
Street, Angus, Ontario (the “Real Property”);

(b)

The Respondent is the registered owner of the Real Property;

(c)

The Real Property comprises a 5.3 acre lot in Angus, Ontario;

(d)

The Respondent is in the process of developing the Real Property into a 45,600
square foot mixed-use office and retail plaza, which is being built in two phases
(the “Project”);

(e)

Phase 1 of the Project (“Phase 1”) consist of four buildings totalling approximately
11,000 square feet. It will include a gas station and convenience store, as well as
pad retail tenants in three other fully-leased buildings;

(f)

Phase 2 of the Project (“Phase 2”) is not yet fully planned. Completed
improvements in respect of Phase 2 are limited to certain internal servicing,
including storm-water receptors, sanitary pipes, and fire hydrants;

(g)

Construction of the four Phase 1 buildings was almost complete when in March,
2021, construction was halted after DUCA Financial Services Credit Union Ltd.
(“DUCA”), the first-ranking secured creditor, ceased funding under its construction
loan, and made demand for repayment in full of that loan;

5

(h)

DUCA indicated its intention to appoint a receiver over all of the assets,
undertakings and properties of the Respondent, including the Real Property (the
“Property”);

(i)

The Applicants successfully applied for the appointment of Rosen Goldberg Inc. as
non-possessory interim receiver to complete construction of Phase 1 of the Project
so as to maximize value of the Real Property and avoid a shortfall under their
respective loans secured by mortgages against the Real Property;

(j)

The Appointment Order for the Interim Receiver was issued on April 20, 2021;

(k)

Rescom has loaned $2,000,000 to Rosen Goldberg in its capacity as non-possessory
interim receiver, which is secured by a Receiver’s Certificate and Receiver’s
Borrowing Charge (the “IR Borrowings”);

(l)

The IR Borrowings were to be used to finance the completion of construction of
Phase 1 and to service the Respondent’s obligations under the DUCA loan;

(m)

The IR Borrowings are insufficient to finance the completion of construction of
Phase 1;

(n)

DUCA has indicated its intention to appoint a receiver over the Property;

(o)

Rescom has committed to lend such amount as is necessary to pay out the DUCA
loan and obtain an assignment of its security conditional on and contemporaneous
with the appointment of Rosen Goldberg (the current interim receiver) as receiver
and manager pursuant to section 243 of the BIA and section 101 of the CJA;
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(p)

Sections 47 and 243 of the BIA, section 101 of the CJA, and rules 3.02(1), 5.02,
16.08 of the Rules of Civil Procedure; and

(q)

Such further and other grounds as counsel may advise and this Honourable Court
may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:
(a)

The Affidavit of Gary Gruneir sworn August 20, 2021;

(b)

The First Report of the Interim Receiver dated May 11, 2021;

(c)

The Second Report of the Interim Receiver dated June 24, 2021;

(d)

The Third Report of the Interim Receiver dated August 6, 2021

(e)

The Fourth Report of the Interim Receiver dated August 20, 2021;

(f)

The Affidavit of Robert Shiller sworn April 14, 2021; and

(g)

Such further and other evidence as the lawyers may advise and this Honourable
Court may permit.
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August 20, 2021

BLANEY MCMURTRY LLP
Barristers & Solicitors
2 Queen Street East, Suite 1500
Toronto ON M5C 3G5
Eric Golden (LSO #38239M)
(416) 593-3927 (Tel)
Email: egolden@blaney.com
Chad Kopach (LSO #48084G)
(416) 593-2985 (Tel)
Email: ckopach@blaney.com
Lawyers for the Applicants and C & K Mortgage
Services Inc.

TO:

SERVICE LIST
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SCHEDULE “A”
Conference details to join Motion via Zoom
Join Zoom Meeting
https://blaney.zoom.us/j/86238044164?pwd=YUdNVTNMc1YzZEtBOW9UK3NkbmRsUT09
Meeting ID: 862 3804 4164
Passcode: 091922
One tap mobile
+15873281099,,86238044164#,,,,*091922# Canada
+16473744685,,86238044164#,,,,*091922# Canada
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SCHEDULE “B”

Court File No. CV-21-00660056-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE
JUSTICE PATTILLO

)
)
)

____DAY, THE __
DAY OF _____, 2021

B E T W E E N:
DORR CAPITAL CORPORATION, COMMUNITY TRUST COMPANY and
2098535 ALBERTA LTD.
Applicants
- and -

MILL STREET VENTURES GP LTD.
Respondent
APPLICATION UNDER Section 47 of the Bankruptcy and Insolvency Act
R.S.C. 1985, C. B-3, as amended
EXPANDED POWERS ORDER
THIS MOTION made jointly by: (a) Dorr Capital Corporation, Community Trust
Company and 2098535 Alberta Ltd.; and (b) C & K Mortgage Services Inc., carrying on business
as Rescom Capital (“Rescom” and together with the Applicants, the “Moving Parties”), was heard
this day by judicial videoconference due to the COVID-19 pandemic.
ON READING the Affidavit of Gary Gruneir sworn August 20, 2021 (the “Gruneir
Affidavit”) and the Fourth Report of Rosen Goldberg Inc. dated August 20, 2021 (the “Fourth
Report”), and upon hearing the submissions of counsel for the Moving Parties, counsel for Rosen
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Goldberg Inc. (“Rosen Goldberg”) and counsel for DUCA Financial Services Credit Union Ltd.
(“DUCA”), no one else appearing, although served as set out in the affidavit of service of Chad
Kopach sworn August __, 2021, filed,
SERVICE
1.

THIS COURT ORDERS that the time for service of the Moving Parties’ Notice of

Motion and Motion Record is hereby abridged and validated so that this motion is properly
returnable today, and hereby dispenses with further service thereof.
APPOINTMENT
2.

THIS COURT ORDERS the status and mandate of Rosen Goldberg as non-possessory

interim receiver of certain property held by the Respondent, Mill Street Ventures GP Ltd. (the
“Respondent”), municipally known as 305 Mill Street, Angus, Ontario and legally described in
Schedule “A” hereto (the “Real Property”), pursuant to the Appointment Order of Justice Pattillo
dated April 20, 2021 (the “Appointment Order”), as extended by the Order of Justice Pattillo
dated May 14, 2021, is hereby varied and amended as hereinafter set out.
3.

THIS COURT ORDERS that pursuant to section 243 of the Bankruptcy and Insolvency

Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) and section 101 of the Court of Justice Act,
R.S.O. 1990, c. C.43, as amended, Rosen Goldberg Inc. is hereby appointed as receiver and
manager (in such capacities, the “Receiver”), without security, of all of the assets, undertakings,
and properties of the Respondent acquired for, or used in relation to a business carried on by the
Respondent, including the Real Property, and all proceeds thereof (collectively, the “Property”).
For greater certainty, all references to the “Receiver” in the Appointment Order shall be deemed
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to refer to the “Receiver” as defined herein and all references to “Property” in the Appointment
Order shall be deemed to refer to “Property” as defined herein.
RECEIVER’S POWERS
4.

THIS COURT ORDERS that in addition to the powers set out in paragraph 3 of the

Appointment Order, the Receiver is hereby expressly empowered and authorized to do any of the
following where the Receiver considers it necessary or desirable:
(a)

to take possession of and exercise control over the Property;

(b)

to receive, preserve and protect the Property, or any part or parts thereof, including
but not limited to the relocating of the Property or any part or parts thereof to
safeguard it;

(c)

to manage, operate, and carry on the business of the Respondent, including the
powers to enter into any agreements, incur any obligations in the ordinary course
of business, cease to carry on all or any part of the business, or cease to perform
any contracts of the Respondent;

(d)

to receive and collect all monies and accounts now owed or hereafter owing to the
Respondent and to exercise all remedies of the Respondent in collecting such
monies, including, without limitation, to enforce any security held by the
Respondent;

(e)

to initiate, prosecute and continue the prosecution of any and all proceedings and
to defend all proceedings now pending or hereafter instituted with respect to the
Respondent or the Receiver, and to settle or compromise any such proceedings, and
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the authority hereby conveyed shall extend to such appeals or applications for
judicial review in respect of any order or judgment pronounced in any such
proceeding;
(f)

to market any or all of the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms and
conditions of sale as the Receiver in its discretion may deem appropriate;

(g)

to sell, convey, transfer, lease or assign the Property or any part or parts thereof out
of the ordinary course of business,
(i)

without the approval of this Court in respect of any transaction not
exceeding $25,000.00, provided that the aggregate consideration for all
such transactions does not exceed $100,000.00; and

(ii)

with the approval of this Court in respect of any transaction in which the
purchase price or the aggregate purchase price exceeds the applicable
amount set out in the preceding clause;

and in each such case, notice under subsection 63(4) of the Ontario Personal
Property Security Act, or section 31 of the Ontario Mortgages Act, as the case may
be, shall not be required;
(h)

to apply for any vesting order or other orders necessary to convey the Property or
any part or parts thereof to a purchasers or purchasers thereof, free and clear of any
liens or encumbrances affecting the Property;

(i)

to apply for any permits, licenses, approvals or permissions as may be required by
any governmental authority and any renewals thereof for and on behalf of and, if
thought desirable by the Receiver, in the name of the Respondent;
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(j)

to enter into agreements with any trustee in bankruptcy appointed in respect of the
Respondent, including, without limiting the generality of the foregoing, the ability
to enter into occupation agreements for any property owned or leased by the
Respondent; and

(k)

to exercise any shareholder, partnership, joint venture or other rights which the
Respondent may have.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of any other Person or Persons (as those terms
are defined in the Appointment Order), including the Respondent, and without interference from
any other Person.
5.

THIS COURT ORDERS that paragraph 4 of the Appointment Order is hereby deleted.

PIPEDA
6.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and to
their advisors, but only to the extent desirable or required to negotiate and attempt to complete one
or more sales of the Property (each, a “Sale”). Each prospective purchaser or bidder to whom such
personal information is disclosed shall maintain and protect the privacy of such information and
limit the use of such information to its evaluation of the Sale, and if it does not complete a Sale,
shall return all such information to the Receiver, or in the alternative destroy all such information.
The purchaser of any Property shall be entitled to continue to use the personal information
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provided to it, and related to the Property purchased, in a manner which is in all material respects
identical to the prior use of such information by the Respondent, and shall return all other personal
information to the Receiver, or ensure that all other personal information is destroyed.
7.

THIS COURT ORDERS that paragraph 9 of the Appointment Order is hereby amended

and restated as follows:
9. THIS COURT ORDERS that no Proceeding against or in respect of the Respondent or
the Property shall be commenced or continued except with the written consent of the
Receiver or with leave of this Court and any and all Proceedings currently under way
against or in respect of the Respondent or the Property are hereby stayed and suspended
pending further Order of this Court.
8.

THIS COURT ORDERS that the Commitment given by Rescom Capital to Rosen

Goldberg Inc. in its capacity as proposed ‘full blown’ receiver to payout the amount owing to
DUCA under its loan facilities to the Respondent (the “Takeout Borrowings”), marked as Exhibit
H to the Gruneir Affidavit, and the terms of and conditions of borrowings contained therein, be
and are hereby approved.
9.

THIS COURT ORDERS that paragraph 14 of the Appointment Order is hereby amended

and restated as follows:
14. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms
of payments received or collected by the Receiver from and after the making of this Order
from any source whatsoever, including without limitation the sale of all or any of the
Property and the collection of any accounts receivable in whole or in part in respect of the
Property, whether in existence on the date of this Order or hereafter coming into existence,
shall be deposited into one or more new accounts to be opened by the Receiver (the "Post
Receivership Accounts") and the monies standing to the credit of such Post Receivership
Accounts from time to time, net of any disbursements provided for herein, shall be held by
the Receiver to be paid in accordance with the terms of this Order or any further Order of
this Court.
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10.

THIS COURT ORDERS that paragraph 18 of the Appointment Order is hereby amended

and restated as follows:
18. THIS COURT ORDERS that that the Receiver and counsel to the Receiver shall be
paid their reasonable fees and disbursements, in each case at their standard rates and
charges unless otherwise ordered by the Court on the passing of accounts, and that the
Receiver and counsel to the Receiver shall be entitled to and are hereby granted a charge
(the "Receiver's Charge") on the Property, as security for such fees and disbursements,
both before and after the making of this Order in respect of these proceedings, and that the
Receiver's Charge shall form a first charge on the Property in priority to all security
interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any
Person, including the Takeout Borrowings, but subject to sections 14.06(7), 81.4(4), and
81.6(2) of the BIA.
11.

THIS COURT ORDERS that paragraph 21 of the Appointment Order is hereby amended

and restated as follows:
21. THIS COURT ORDERS that in addition to the Takeout Borrowings, the Receiver be
at liberty and it is hereby empowered to borrow by way of a revolving credit or otherwise,
such further monies from time to time as it may consider necessary or desirable, provided
that the outstanding principal amount of such further borrowings does not exceed
$3,000,000 (or such greater amount as this Court may by further Order authorize) at any
time, at such rate or rates of interest as it deems advisable for such period or periods of
time as it may arrange, for the purpose of funding the exercise of the powers and duties
conferred upon the Receiver by this Order, including interim expenditures. The whole of
the Property shall be and is hereby charged by way of a fixed and specific charge (the
"Receiver's Borrowings Charge") as security for the payment of the monies borrowed,
including the Takeout Borrowings, together with interest and charges thereon, in priority
to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in
favour of any Person, including the existing borrowings of Rosen Goldberg Inc. in its
capacity as Court-appointed interim receiver of the Real Property pursuant to the
Appointment Order, but subordinate in priority to the Receiver’s Charge and the charges
as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.
12.

THIS COURT ORDERS that paragraph 24 of the Appointment Order is hereby amended

and restated as follows:
24. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue
certificates substantially in the form annexed as Schedule B hereto (the “Receiver’s
Certificates”) for any amount borrowed by it pursuant to this Order, including the Takeout
Borrowings.
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13.

THIS COURT ORDERS that paragraph 25 of the Appointment Order is hereby amended

and restated as follows:
25. THIS COURT ORDERS that monies from time to time borrowed by the Receiver
pursuant to this Order, including the Takeout Borrowings, or any further order of this Court
and any and all Receiver’s Certificates evidencing the same or any part thereof, shall, rank
on a pari passu basis, unless otherwise agreed to by the holders of any prior issued
Receiver’s Certificates.
14.

THIS COURT ORDERS that paragraph 34 of the Appointment Order is hereby deleted.

15.

THIS COURT ORDERS that Schedule B in the form annexed to the Appointment Order

is hereby amended and restated in the form annexed hereto.
CONTINUING EFFECT OF APPOINTMENT ORDER
16.

THIS COURT ORDERS that except as otherwise varied and amended by this Order, all

other terms of the Appointment Order shall remain in full force and effect. In the event of any
conflict between the provision of this Order and the provisions of the Appointment Order, the
provisions of this Order shall govern.
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SCHEDULE A
THE REAL PROPERTY
PIN: 58201-0239 LT in LRO #51
Description: PART OF LOT 21 CONCESSION 1 SUNNIDALE BEING PTS 4, 5 & 6 ON PL
51R39403; TOGETHER WITH AN EASEMENT OVER PT 2 ON PL 51R33560 AS IN
SC322575; TOGETHER WITH AN EASEMENT OVER PTS 6 & 9 ON PL 51R34628 AS IN
SC692338; TOGETHER WITH AN EASEMENT OVER PART LOT 21 CON 1 BEING PART
11, PLAN 51R34628 AS IN SC1630500; TOWNSHIP OF ESSA
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SCHEDULE B
RECEIVER’S CERTIFICATE
CERTIFICATE NO. _____________________
AMOUNT $ ___________________________
1.

THIS IS TO CERTIFY that Rosen Goldberg Inc., the receiver (the “Receiver”) of the

assets, undertakings and properties of Mill Street Ventures GP Ltd. (the “Respondent”) acquired
for, or used in relation to a business carried on by the Respondent, including the property including
all proceeds thereof (collectively, the “Property”) appointed by Order of the Ontario Superior
Court of Justice (Commercial List) (the “Court”) dated the ● day of ●, 2021 (the “Order”) made
in an application having Court file number CV-21-00660056-00-CL, has received as such Receiver
from the holder of this certificate (the “Lender”) the principal sum of $________________, being
part of the total principal sum of $______________ which the Receiver is authorized to borrow
under and pursuant to the Order.
2.

The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded monthly not in advance on the ___________day of
each month after the date hereof at a notional rate per annum equal to the rate of ______ per cent.
3.

Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself
out of such Property in respect of its remuneration and expenses.
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4.

All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.
5.

Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the holder
of this certificate.
6.

The charge securing this certificate shall operate so as to permit the Receiver to deal with

the Property as authorized by the Order and as authorized by any further or other order of the
Court.
7.

The Receiver does not undertake, and it is not under any personal liability, to pay any sum

in respect of which it may issue certificates under the terms of the Order.
DATED the __________, day of ●, 2021.
Rosen Goldberg Inc., solely in its capacity as
Receiver of the Property, and not in its personal
capacity
Per:

Name:
Title:
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17.

After DUCA is paid out. and Re�com (\,ith input from Rosen Goldberg) is able to get a

more accurate understanding of the costs associated with completing Phase I, Rescom \\ ill
consider lending li.1rther money to Rosen Goldberg for that purpo�e.

18.

The Applicants· secur ity and the DUCA Mortgage provide for the appointment or a

receiver over the Property in the event of the Respondent· s dcfau It.

SWORN by CARY CRUNEIR. at the City of

Markham, before me at the City or Toronto. in
the Province of Ontario, on August 20. 2021 in
accordance
with
0.
Reg.
431/20.
Administering Oath or Declaration Remotel).

Co111111issium:r for Taking i\!folm ils

CHAD KOPACH
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of Ontario, before me on August 20, 2021 in accordance with
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LRO # 51

Charge/Mortgage

Receipted as SC1668966 on 2020 03 18

The applicant(s) hereby applies to the Land Registrar.

at 12:09

yyyy mm dd

Page 1 of 9

Properties
PIN

58201 - 0239

Description

PART OF LOT 21 CONCESSION 1 SUNNIDALE BEING PTS 4, 5 & 6 ON PL 51R39403;
TOGETHER WITH AN EASEMENT OVER PT 2 ON PL 51R33560 AS IN SC322575;
TOGETHER WITH AN EASEMENT OVER PTS 6 & 9 ON PL 51R34628 AS IN SC692338;
TOGETHER WITH AN EASEMENT OVER PART LOT 21 CON 1 BEING PART 11, PLAN
51R34628 AS IN SC1630500; TOWNSHIP OF ESSA

LT

Interest/Estate

Fee Simple

Address

305 MILL STREET
ANGUS

Chargor(s)
The chargor(s) hereby charges the land to the chargee(s). The chargor(s) acknowledges the receipt of the charge and the standard
charge terms, if any.

Name
Address for Service

MILL STREET VENTURES GP LTD.
15 - 3347 262 Street
Aldergrove, British Columbia
V4W 3V9
I, Blake Larsen, President, have the authority to bind the corporation.
This document is not authorized under Power of Attorney by this party.

Chargee(s)

Capacity

Name

DUCA FINANCIAL SERVICES CREDIT UNION LTD.

Address for Service

5255 Yonge Street, 4th Floor
Toronto, ON M2N 6P4

Share

Statements
Schedule: See Schedules

Provisions
Principal

$17,950,661.00

Calculation Period

Monthly, Not In Advance

Currency

Balance Due Date

On Demand

Interest Rate

Prime Rate Plus 2.50% Per Annum

CDN

Payments
Interest Adjustment Date
Payment Date
First Payment Date
Last Payment Date
Standard Charge Terms
Insurance Amount

Full insurable value

Guarantor

Signed By
Denise Borzi

Tel

416-222-8888

Fax

416-218-1860

5000 Yonge Street, 10th Floor
Toronto
M2N 7E9

acting for
Chargor(s)

Signed

2020 03 18

I have the authority to sign and register the document on behalf of the Chargor(s).

Submitted By
CHAITONS LLP

Tel

416-222-8888

Fax

416-218-1860

5000 Yonge Street, 10th Floor
Toronto
M2N 7E9

2020 03 18
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LRO # 51

Charge/Mortgage

Receipted as SC1668966 on 2020 03 18

The applicant(s) hereby applies to the Land Registrar.

yyyy mm dd

Fees/Taxes/Payment
Statutory Registration Fee

$65.05

Total Paid

$65.05

at 12:09
Page 2 of 9
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SCHEDULE TO COLLATERAL MORTGAGES
Any reference to the “Computer Field” in this Charge means a computer data entry field in a charge
registered pursuant to Part 111 of the Land Registration Reform Act (Ontario) into which the terms and
conditions of this Charge may be inserted.
1.

Definitions. In this Schedule, the following terms shall have the following meanings:
(a)
“Applicable Laws” means all applicable federal, provincial or municipal laws, statutes,
regulations, rules, by-laws, policies and guidelines, orders, permits, licences, authorizations
and approvals.
(b)
“Bankruptcy Legislation” means any present or future bankruptcy or insolvency legislation,
including where applicable the Bankruptcy and Insolvency Act (Canada) and the Companies'
Creditors Arrangement Act (Canada).
(c)
“Business Day” means any day other than a Saturday, Sunday or any statutory or civic holiday
observed in the Province of Ontario.
(d)
“Charge” means the charge prepared in the electronic format and registered electronically
pursuant to Part 111 of the LRRA, including this Schedule and any other schedules thereto.
(e)
“Chargee” means DUCA Financial Services Credit Union Ltd.
(f)
“Chargor” means the person or persons indicated in the Computer Field of the Charge entitled
“Chargor(s)”.
(g)
“Costs” means all fees, costs, charges and expenses of the Chargee of and incidental to (a)
the negotiation, preparation, execution and registration of the Charge and any other
instruments connected therewith and every renewal or discharge thereof; (b) the collection of
any amounts payable hereunder, enforcement of any covenants contained herein and the
realization of the security herein contained; (c) procuring or attempting to procure payment of
any Indebtedness or any other amounts due and payable hereunder including foreclosure,
power of sale or execution proceedings commenced by the Chargee or any other party; (d)
any inspection required to be made of the Mortgaged Premises, or review of plans,
specifications and other documentation which may require the approval or consent of the
Chargee; (e) all repairs and replacements required to be made to the Mortgaged Premises;
(f) the Chargee having to go into possession of the Mortgaged Premises and secure, complete
and equip the Fixtures or Improvements in any way in connection herewith; and (g) solicitors’
costs, charges and expenses relating to any of the foregoing and any necessary examination
of title to the Mortgaged Premises. For greater certainty, Costs shall (i) extend to and include
legal costs incurred by the Chargee; (ii) be payable forthwith by the Chargor; and (iii) be a
charge on the Mortgaged Premises. Costs include interest at the highest interest rate
applicable to the Indebtedness on all such fees, costs, charges and expenses.
(h)
“Event of Default” has the meaning ascribed thereto in Section 12.
(i)
“Fixtures” includes all fixtures, buildings, erections, appurtenances, plants and improvements,
fixed or otherwise, now or hereafter put on the Lands, including all fences, furnaces, oil burners,
water heaters, electric light fixtures, window blinds, screen and storm doors and windows, and
all air-conditioning, plumbing, cooling, ventilating, cooking, refrigeration and heating equipment
and all other apparatus and equipment appurtenant to the Mortgaged Premises.
(j)
“Improvement” includes any construction, installation, alteration, addition, repair or demolition
to any part of the Mortgaged Premises.
(k)
“Indebtedness” means all obligations, debts and liabilities, whether present or future, direct or
indirect, absolute or contingent, matured or not, extended or renewed now or at any time
hereafter owing by the Chargor to the Chargee, whether as principal or surety, whether alone
or jointly with any other person and in whatever name, style or form, whether otherwise
secured or not and whether arising from dealings between the Chargee and the Chargor or
from other dealings or proceedings by which the Chargee may become a creditor of the
Chargor and whether the same are from time to time reduced and thereafter increased or
entirely extinguished and thereafter incurred again, and all interest, compound interest,
damages and Costs, and all premiums of insurance upon the Improvements and Fixtures,
Taxes and other amounts paid by the Chargee in accordance with the provisions of this
Charge.
(l)
“LRRA” means the Land Registration Reform Act (Ontario)
(m) “Lands” means the lands and premises described in the Computer Field of the Charge entitled
“Properties”.
(n)
“Lien” means any mortgage, charge, pledge, hypothec, assignment, lien, lease, sublease,
easement, preference, priority, trust or other security interest or encumbrance of any kind or
nature whatsoever with respect to any property or asset, including any title reservations,
limitations, provisos or conditions.
(o)
“Mortgaged Premises” means the Lands, Fixtures and Improvements.
(p)
“Permitted Encumbrances” means (a) Liens for Taxes not at the time due; and (b) any other
Liens disclosed by the registered title to the Lands provided the same (i) do not, in the
Chargee’s opinion, in the aggregate, materially impair the development, management,
ownership, operation, value or marketability of the Mortgaged Premises or any part thereof;
(ii) are materially complied with by the Chargor and the Mortgaged Premises; and (iii) do not,
in the Chargee’s opinion, pose any threat to the Mortgaged Premises.
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(q)
(r)

(s)
(t)
(u)
(v)

“person” means any individual, general or limited partnership, joint venture, sole
proprietorship, corporation, unincorporated association, trust, trustee, estate trustee, legal
representative or governmental authority.
“Prime” and “Prime Rate” when referred to in the Computer Field of the Charge entitled
“Interest Rate” means the annual rate of interest announced from time to time by DUCA
Financial Services Credit Union Ltd. as a reference rate then in effect for determining interest
rates on Canadian dollar commercial loans in Canada and designated by the Chargee as its
prime rate.
“Principal Amount” means the amount indicated in the Computer Field of the Charge entitled
“Principal”.
“Receiver” shall include one or more of a receiver and a receiver and manager of all or any
portion of the Mortgaged Premises appointed by the Chargee pursuant to this Charge.
“Taxes” means all taxes, rates and other impositions whatsoever which are now or may
hereafter be imposed, charged or levied by any authority creating a lien or charge on the
Mortgaged Premises or any part thereof.
“Transfer” means (a) any conveyance, assignment, transfer, sale, granting or creation of an
option or trust with respect to, or other disposition of (directly or indirectly, voluntarily or
involuntarily, by operation of law or otherwise, and whether or not for consideration or of
record) any legal or beneficial interest in the Mortgaged Premises or any part thereof; or (b)
any change in the effective voting control of any person comprising the Chargor or any
beneficial or unregistered owner of any part of the Mortgaged Premises from that existing as
of the date of this Charge (including any change of ownership of 50% or more of the voting
securities representing an interest in any such person) and shall include any agreement to do
or complete any of the matters referred to in (a) or (b) above.

2.

Implied Covenants. The implied covenants deemed to be included in the Charge by sections 7(1)
1. iii., and 7(1) 2. of the LRRA are hereby varied by deleting therefrom the words “except as the
records of the land registry office disclose” and substituting therefor “except Permitted
Encumbrances”. The implied covenant deemed to be included in the Charge by section 7(1) l. vii. of
the LRRA is hereby varied to provide that “the Chargor or the Chargor's successors will, before and
after default, execute and deliver such further assurances of the Mortgaged Premises and do such
other acts, at the Chargor's expense, as may be required by the Chargee”. The implied covenants
deemed to be included in a charge under section 7(1) of the LRRA are in addition to and shall not
be interpreted to supersede or replace any of the covenants contained in this Charge which are
covenants by the Chargor, for the Chargor and the Chargor's successors and assigns with the
Chargee and the Chargee's successors and assigns. In the event of any conflict between any of the
covenants implied by the LRRA, and any other covenant or provision contained herein, the covenant
or provision contained herein shall prevail.

3.

Successors. Notwithstanding the definition of the word “successor” in the LRRA, the word
“successor” as used in this Charge shall include an heir, executor, administrator, estate trustee,
personal representative or successor.

4.

Charge. In consideration of the sum of $10.00 and other good and valuable consideration (the receipt
and sufficiency whereof are hereby acknowledged by the Chargor) and as a continuing security for
the payment to the Chargee of the Indebtedness and to secure the performance of all the obligations
of the Chargor hereunder, the Chargor hereby charges the Mortgaged Premises with payment to the
Chargee of any ultimate outstanding balance of the Indebtedness due and remaining unpaid and the
performance of the Chargor's obligations hereunder, provided that such security shall be limited to
the aggregate of the Principal Amount, Costs and any other amounts payable hereunder, and with
the powers of sale hereinafter expressed.

5.

Defeasance. Provided this Charge to be void upon payment in full on demand of all the Indebtedness
and the performance in full of all the obligations of the Chargor hereunder up to a maximum amount
of the aggregate of the Principal Amount, Costs and any other amounts payable hereunder, together
with Taxes and performance of statute labour, and observance and performance of all covenants,
provisos and conditions herein contained.

6.

Demand. In the event that the Chargor is called upon to pay any Indebtedness in accordance with its
terms or if any Event of the Default has occurred which has not been remedied, the Chargor shall be
obligated to pay and the Chargee shall be entitled to forthwith make demand for payment of all such
Indebtedness and any other monies secured hereby.

7.

Covenants of Chargor. The Chargor hereby covenants, agrees and declares as follows:
(a)
(b)
(c)
(d)
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The Chargor has good title in fee simple to the Mortgaged Premises free of all encumbrances
other than the Permitted Encumbrances.
The Chargor has the right to convey the Mortgaged Premises to the Chargee.
On default, the Chargee shall have quiet possession of the Mortgaged Premises, free from all
encumbrances other than the Permitted Encumbrances.
The Chargor will execute at the Chargor's expense such further assurances of the Mortgaged
Premises as may be requisite.
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(e)
(f)

(g)

(h)

(i)
(j)

(k)

(l)

(m)

(n)

The Chargor has done no act to encumber the Mortgaged Premises, except the Permitted
Encumbrances.
The Chargor shall pay as they fall due all Permitted Encumbrances and Taxes and shall not
suffer any construction, statutory or other liens or rights of retention, other than Permitted
Encumbrances, to remain outstanding upon any of the Mortgaged Premises. The Chargor
shall, within one month from the date fixed for payment of the last instalment of Taxes in each
year, furnish the Chargee, if requested by it, with receipted tax bills showing all such Taxes for
the year have been paid in full.
The Chargor will insure, with insurance companies satisfactory to the Chargee, the Mortgaged
Premises to the amount of not less than their full replacement cost in dollars of lawful money
of Canada. Such insurance shall have “Extended Coverage” and “Replacement Cost”
endorsements and include not only insurance against loss or damage by fire, but also
insurance against loss or damage by war, the enemy, explosion, tempest, tornado, cyclone,
lightning and such other risks or hazards as the Chargee may reasonably require at any time
and from time to time and, if requested by the Chargee, against loss or damage from any other
cause with insurers approved by the Chargee, and the Chargor will pay all premiums
necessary for such purposes as the same shall become due. The Chargee may require any
such insurance to be cancelled and new insurance to be effected with insurance companies
satisfactory to the Chargee. The loss under all policies or contracts of insurance shall be
payable to the Chargee as mortgagee or as its interest may appear and such policies or
contracts shall contain the Insurance Bureau of Canada standard mortgage clause and shall
be in terms satisfactory to the Chargee. Evidence of continuation of all such insurance having
been effected shall be produced to the Chargee, if requested by it, at least three Business
Days before the expiration thereof, otherwise the Chargee may provide therefor and charge
the premium paid to the Chargor and the same shall be payable forthwith and shall also be a
charge upon the Mortgaged Premises.
All Fixtures are and shall, immediately on being placed upon the Mortgaged Premises, become
fixtures and a part of the Mortgaged Premises, and form a part of this security; and the Chargor
hereby grants and releases to the Chargee all its claims upon the Mortgaged Premises subject
to the aforesaid proviso for defeasance.
The Chargee may distrain for arrears of interest, if any, and for overdue principal and any other
sum payable hereunder. The Chargor waives the right to claim exceptions and agrees that the
Chargee shall not be limited in the amount for which it may distrain.
The Chargee may make any payment or cure any default under any Permitted Encumbrance
and may pay and satisfy the whole or any part of any liens, Taxes, charges or encumbrances
now or hereafter existing in respect of the Mortgaged Premises. In the event of the Chargee
making any such payment or curing a default or satisfying any such liens, Taxes, charges or
encumbrances it shall be entitled to all the equities and securities of the person or persons so
paid and is hereby authorized to retain any discharge thereof without registration for so long
as it may think fit so to do.
The Chargor will keep the Mortgaged Premises in good condition and repair and shall not
permit any act of waste to be committed upon the Mortgaged Premises; the Chargee may,
whenever it deems it necessary or desirable, by its agent enter upon and inspect the same and
in the event of a default hereunder the reasonable cost of such inspection shall be payable by
the Chargor to the Chargee. If the Chargor neglects to keep the Mortgaged Premises in good
condition and repair or commits or permits any act of waste on the Mortgaged Premises (as to
which the Chargee shall be sole judge), the Chargee may make such repairs and replacements
as it deems necessary.
The Chargor shall diligently and continuously construct in a good and workmanlike manner
any unfinished Fixtures and, in the event that any material amount of work is not done on such
Fixtures for a period of ten consecutive days, the Chargee or its representatives may enter into
the Mortgaged Premises and do any or all work which they may consider necessary or
desirable to complete such Fixtures or to protect the same from deterioration.
The Chargor shall not make any material Improvement, whether financed by the Chargee or
otherwise, without the prior written consent of the Chargee and except in accordance with
contracts, plans and specifications approved by the Chargee in writing prior to the
commencement of work on the Improvement.
The Chargor shall at all times comply with all Applicable Laws relating to it and the Mortgaged
Premises, including all applicable zoning by-laws, rent control legislation and construction lien
legislation.

8.

Quiet Possession. Until default of payment, the Chargor shall have quiet possession of the
Mortgaged Premises.

9.

Waivers. The Chargee may waive any breach by the Chargor of any of the provisions contained in
this Charge or any default by the Chargor in the observance or performance of any covenant or
condition required to be observed or performed by the Chargor hereunder, provided that no such
waiver by the Chargee shall extend to or be taken in any manner to affect any subsequent breach or
default or the rights resulting therefrom.

10.

Performance of Covenants. If the Chargor shall fail to perform any covenant on its part herein
contained, the Chargee may in its absolute discretion perform any such covenant capable of being
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performed by it. If any such covenant requires the payment of money or if the Mortgaged Premises
shall become subject to any encumbrance ranking in priority to the lien hereof other than a Permitted
Encumbrance, the Chargee may make such payment or pay or discharge such encumbrance, but
shall be under no obligation to do so. All sums so paid by the Chargee shall immediately be payable
by the Chargor to the Chargee and shall constitute a charge upon the Mortgaged Premises. No such
performance or payment shall relieve the Chargor from any default hereunder or any consequences
of such default.
11.

Continuing and Additional Security. The security hereby constituted is a continuing security for the
payment of all Indebtedness and the fulfillment of all the obligations of the Chargor hereunder and
such security is in addition to any other security now or hereafter held by the Chargee. The taking
of any action or proceedings or refraining from so doing, or any other dealings with any other security
for the monies secured hereby, shall not release or affect the obligations of the Chargor hereunder
or the charges created hereby.

12.

Default. The security hereby created shall become enforceable in each of the following events (each
event being herein called an “Event of Default”):
(a)
(b)
(c)
(d)

(e)
(f)
(g)
(h)
(i)

13.

if the Chargee shall make an authorized and proper demand for payment of any Indebtedness
or any other monies hereby secured and payment in full has not been received by the Chargee
within the time limited therefor;
if the Chargor defaults in the performance or observance of any other covenant or condition
herein contained and such default shall continue for 15 days after written notice thereof to the
Chargor by the Chargee;
if there is any material misrepresentation or misstatement contained in any certificate or
document delivered by the Chargor or any representative of the Chargor to the Chargee in
connection with this Charge or the Indebtedness;
if a petition is filed under any Bankruptcy Legislation against the Chargor or an authorized
assignment made or a Receiver appointed under any Bankruptcy Legislation or by or on behalf
of a secured creditor of the Chargor or a proposal made to the creditors of the Chargor under
any Bankruptcy Legislation;
if any execution, distress, sequestration or any other process of any court becomes
enforceable against any of the property of the Chargor, or if a distress or like process is levied
upon any of such property;
if the Chargor commits any act of bankruptcy;
if any portion of the Mortgaged Premises is expropriated by any governmental body or
authority which the Chargee (in its sole discretion) considers material;
if a Transfer is made or permitted without the prior written consent of the Chargee in its sole
discretion; or
if a Lien shall be created, issued, incurred or permitted to exist (by operation of law or otherwise
and whether prior or subordinate to the security of this Charge) on any part of the Mortgaged
Premises or any interest therein (except in favour of the Chargee as security for the
Indebtedness) without the prior written consent of the Chargee in its sole discretion.

Remedies. Upon the happening of any Event of Default, in addition to any other rights or remedies
available to it hereunder or at common law or in equity or pursuant to any statute, the Chargee shall
have the following rights and powers:
(a)
(b)
(c)
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To enter upon and possess all or any part of the Mortgaged Premises;
To preserve and maintain the Mortgaged Premises and make such replacements thereof and
additions thereto as it shall deem advisable;
On default of payment for at least 15 days the Chargee or its agents or representatives may
on giving the notice, if any, required hereby enter on and/or lease the Mortgaged Premises or
on default of payment for at least 15 days may on at least 35 days' notice sell the Mortgaged
Premises. In the event that the giving of such notice shall not be required by law or to the extent
that such requirements shall not be applicable, it is agreed that notice may be effectually given
by giving it in accordance herewith; and such notice shall be sufficient although not addressed
to any person or persons by name or designation and notwithstanding that any person to be
affected thereby may be unknown, unascertained or under disability. The Chargee may sell
the Mortgaged Premises or any part thereof by public auction or private sale, for such price
as can reasonably be obtained therefor, and on such terms as to credit and otherwise, and
with such conditions of sale and stipulations as to title or evidence or commencement of title
or otherwise, as it shall in its discretion deem proper, and in the event of any sale on credit or
for part cash and part credit, the Chargee shall not be accountable for or charged with any
monies until actually received. The Chargee may rescind or vary any contract of sale and may
buy in and resell the Mortgaged Premises or any part thereof without being answerable for
loss occasioned thereby. No purchaser or lessee shall be bound to inquire into the legality,
regularity or propriety of any sale or lease or be affected by notice of any irregularity or
impropriety of any kind; and no lack of default or want of notice or other requirement or any
irregularity or impropriety of any kind shall invalidate any sale or lease hereunder. The Chargee
may sell or lease without entering into actual possession of the Mortgaged Premises and when
it desires to take possession it may break locks and bolts and while in possession or upon any
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(d)

14.

sale or lease the Chargee shall be accountable only for monies which are actually received
by it. Sales may be made from time to time of parts of the Mortgaged Premises to satisfy any
portion of the Indebtedness or other sums owing hereunder and leaving the Indebtedness or
the residue thereof secured hereunder on the remaining Mortgaged Premises. The Chargor
hereby appoints the Chargee its true and lawful attorney and agent to make application under
the Planning Act (Ontario) and to do all things and execute all documents to effectually
complete such sale. The Chargee may lease or take sale proceedings hereunder
notwithstanding that other mortgage proceedings have been taken or are then pending; and
To appoint by instrument any person or persons to be a Receiver of all or any portion of the
undertaking, property and assets of the Chargor forming the Mortgaged Premises and all rents,
issues, incomes and profits to be derived therefrom, to fix the Receiver's remuneration and
from time to time to remove any Receiver so appointed and appoint another or others in its
stead.

Receiver. Any Receiver shall have all of the powers of the Chargee set forth in this Charge and, in
addition, shall have the following powers:
(a)
(b)

(c)

To lease all or any portion of the Mortgaged Premises and for this purpose execute contracts
in the name of the Chargor, which contracts shall be binding upon the Chargor and the Chargor
hereby irrevocably constitutes such Receiver as its attorney for such purposes;
To take possession of the Mortgaged Premises, collect all rents, issues, incomes and profits
derived therefrom and realize upon any additional or collateral security granted by the Chargor
to the Chargee and for that purpose may take any proceedings in the name of the Chargor or
otherwise; and
To carry on or concur in carrying on the business which the Chargor is conducting on and from
the Mortgaged Premises and for that purpose the Receiver may borrow money on the security
of the Mortgaged Premises in priority to this Charge.

Any Receiver appointed pursuant to the provisions hereof shall be deemed to be the agent of the
Chargor for the purposes of (i) carrying on and managing the business and affairs of the Chargor;
and (ii) establishing liability for all the acts or omissions of the Receiver while acting in any capacity
hereunder and the Chargee shall not be liable for such acts or omissions; provided that, without
restricting the generality of the foregoing, the Chargor irrevocably authorizes the Chargee to give
instructions to the Receiver relating to the performance of its duties as set out herein.
15.

Application of Monies. All monies actually received by the Chargee or the Receiver pursuant hereto
shall be applied, subject to any claims of creditors of the Chargor ranking in priority to the charges
created by this Charge, in the following manner: (a) First, in or towards payment of all applicable
Costs; (b) Second, in or towards payment or satisfaction of any remaining Indebtedness in such
order as the Chargee in its sole discretion may determine; and (c) Third, any surplus shall be paid
to the Chargor or as required by Applicable Law.

16.

Release, Extensions. The Chargee may in its sole discretion at all times release any part or parts of
the Mortgaged Premises either with or without any consideration therefor, without responsibility
therefor and without thereby releasing any other part of the Mortgaged Premises or any person from
its obligations under this Charge, the Indebtedness or from any of the covenants herein contained
and without being accountable to the Chargor for the value thereof or for any money except that
actually received by the Chargee, it being expressly agreed that every part of the Mortgaged
Premises into which it is or may hereafter be divided does and shall stand charged with the whole of
the amount hereby secured. The Chargee may grant time, renewals, extensions, indulgences,
releases and discharges to, may take additional securities, may give any securities up, may abstain
from taking securities or from perfecting securities, may accept compositions, and may otherwise
deal with the Chargor and all other persons and securities as the Chargee may see fit without
prejudicing the rights of the Chargee under this Charge.

17.

No Change in Rights. No sale or other dealing by the Chargor with the Mortgaged Premises or any
part thereof shall in any way change the liability of the Chargor or in any way alter the rights of the
Chargee as against the Chargor or the Mortgaged Premises or the amount or terms of any
Indebtedness or any guarantee thereof.

18.

No Merger. The taking of a judgment or judgments on any of the covenants herein contained shall
not operate as a merger of the said covenants.

19.

Assignment of Rents. Subject to the proviso for defeasance, and as additional and separate
continuing collateral security for the Chargor's obligations hereunder, the Chargor hereby assigns to
the Chargee all present and future leases of the Mortgaged Premises or any part thereof, and all
rents, issues, incomes and profits now or hereafter derived from the leases or the Mortgaged
Premises or any part thereof, together with the benefit of all covenants, agreements and provisos
contained in such leases. The Chargor will execute and deliver to the Chargee, from time to time,
upon the request of the Chargee and at the expense of the Chargor, assignments in registrable form
of all leases and rents relating to the Mortgaged Premises and such other notices or documents as
may be required by the Chargee. Nothing in this Charge shall make the Chargee responsible for the
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collection of rents payable under any lease of the Mortgaged Premises or any part thereof or for the
performance of any covenants, terms or conditions contained in any such lease. The Chargee shall
be liable to account only for such rents as actually come into its hands after the deduction of collection
charges in respect thereof and may apply such rents to the repayment of the Indebtedness.
20.

Disclosure of Information. The Chargor acknowledges that the Chargee may be obliged to release
information relating to this Charge and the Indebtedness and any amounts advanced thereunder or
secured hereby. The Chargor hereby authorizes the Chargee to release all such information and any
other information it may, from time to time, be required to release by Applicable Law to those entitled
to such information.

21.

Discharge. After payment in full of all Indebtedness and Costs, the Chargee shall within a reasonable
period of time after receipt of a written request therefor from the Chargor, provide the Chargor with
a discharge of the Charge or an assignment or transfer of the Charge if so required and directed by
the Chargor; any such discharge, assignment or transfer shall be prepared by the Chargee at the
expense of the Chargor.

22.

Governing Law. This Charge shall be governed by and construed in accordance with the laws of the
Province of Ontario and the laws of Canada applicable therein.

23.

Notice. Any notice required or desired to be given hereunder or under any instrument supplemental
or collateral hereto shall be in writing and may be given either by personally delivering the same or
by sending the same by registered mail, postage prepaid, to the Chargor or the Chargee at its
address for service indicated in the Computer Field of this Charge entitled “Chargor(s)” and
“Chargee(s)” respectively. Any notice so delivered shall be conclusively deemed given when
personally delivered and any notice so mailed shall be conclusively deemed given on the third
Business Day following the day of mailing, provided that in the event of a known disruption of postal
service, notice shall be given by personal delivery only. Any address for notice or payments may be
changed by notice given pursuant hereto.

24.

Condominium Provision. If any part the Mortgaged Premises is a condominium unit (a) the Chargor
shall promptly observe and perform all of its covenants, duties and obligations under or pursuant to
the Condominium Act (Ontario) ( the “CA”) and the declaration, by-laws and rules of the
condominium corporation created by registration of the declaration and the description relating
thereto of which the condominium unit forms part (the “Condominium Corporation”); (b) the
Chargor will pay promptly when due any and all contributions to common expenses and all other
levies, charges and assessments made, assessed or levied by or on behalf of the Condominium
Corporation payable in respect of, or charged to the owner of, the Mortgaged Premises (all such
common expenses, levies, charges, assessments are called “unit charges”); (c) upon request by the
Chargee from time to time, the Chargor shall provide satisfactory proof to the Chargee that all unit
charges have been paid in full; (d) if the Chargor does not pay any unit charges when due, then,
without limiting any of other rights and remedies of the Chargee hereunder or otherwise at law or in
equity, the Chargee may (but shall not obligated to do so) pay the same and the amount so paid
shall be added to the Indebtedness and secured by this Charge and shall be payable forthwith to the
Chargee upon demand; (e) promptly following receipt thereof, the Chargor shall deliver to the
Chargee copies of every notice, assessment, request, claim or demand, notice of meeting and
all other documentation or information of any kind relating to the condominium unit or the
Condominium Corporation received by the Chargor so that the Chargee receives them at least ten
days prior to the date that any response, payment or other action is required; (f) any default by the
Chargor under this section (regardless of any action or proceedings taken or proposed by the
Condominium Corporation) shall be an Event of Default under this Charge; (g) the Chargor hereby
irrevocably assigns to the Chargee, and irrevocably authorizes and empowers the Chargee to
exercise, all rights of the Chargor as the owner of the Mortgaged Premises to vote or to consent to all
matters relating to the affairs of the Condominium Corporation, provided however that (i) the Chargee
may at any time and from time to time give notice in writing to the Chargor and to the
Condominium Corporation that the Chargee does not intend to exercise the said right to vote or
consent and in that event until the Chargee revokes such notice the Chargor may exercise the
right to vote or consent in respect of all matters not requiring a unanimous resolution (any such
notice may be for an indeterminate period of time or for a specific meeting or matter); (ii) the Chargee’s
right to vote and consent do not impose any obligation on the Chargee to consult with the Chargor
as to the manner in which such right to vote or consent will be exercised or not exercised or to
protect the Chargor’s interests and the Chargee shall not be responsible for any exercise or failure
to exercise the right to vote or consent; and (iii) neither this assignment and authorization in favour
of the Chargee nor the exercise by the Chargee of the right to vote or consent shall constitute the
Chargee a mortgagee in possession nor give rise to any liability on the part of the Chargee; (h) this
Charge includes a mortgage, charge, assignment and sublease in favour of the Chargee of any
lease or rights to occupy any parking space or spaces in the Mortgaged Premises demised to or
reserved or designated for exclusive use by the Chargor or its condominium unit and of any lease
or right to exclusive use of any common Mortgaged Premises or special privileges in respect thereof
granted to the Chargor or its condominium unit; (i) without limiting the obligations of the
Chargor hereunder, the Chargor shall cause the Condominium Corporation to maintain the
insurance required by this Charge with respect to all the Mortgaged Premises which are governed by
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the CA for the benefit of the Chargee and shall cause the Condominium Corporation to comply fully
with the terms of the required policies of insurance and the insurance provisions of the CA and
the declaration, by-laws and rules of the Condominium Corporation; (j) in addition to the Events of
Default set out herein, it shall be an Event of Default if (i) the government of the Mortgaged
Premises by the Condominium Corporation or any part thereof by the CA is terminated; or (ii) a
vote of the Condominium Corporation authorizes the sale of all or substantially of its property or
assets or all or any part of its common elements which are all or any part of the Mortgaged
Premises, or if any part of such common elements of the Condominium Corporation is
expropriated; or (iii) the Condominium Corporation fails to comply with any provision of the CA or
the declaration, by-laws or any of the rules of the Condominium Corporation; or (iv) the
Condominium Corporation fails to insure the condominium units and the common elements
governed by it in accordance with the CA and declaration and by-laws of the Condominium
Corporation; or (v) in the Chargee’s opinion, the Condominium Corporation fails to manage its
property and assets in a prudent and businesslike manner and in keeping with the highest standards
for similar properties in the locality in which the Mortgaged Premises are located.
25.

Multi-Residential Properties. If the Mortgaged Premises are a multi-residential property, the Chargor
represents and warrants with respect to the Mortgaged Premises as follows: (a) except as permitted
by Applicable Laws in respect of residential housing (i) no demolition, conversion, renovation, repair or
severance has taken place with respect to the Mortgaged Premises; and (ii) there have been no
increases in the rental rate charged for any residential rental unit or units on the Mortgaged Premises;
(b) in accordance with Applicable Laws in respect of residential housing (i) all rents charged with respect
to the Mortgaged Premises are lawful rents and all required rebates have been paid; and (ii) all required
filings have been made and were timely, accurate and complete; and (c) under Applicable Laws in
respect of residential housing (i) no applications, investigations or proceedings have been commenced
or made; and (ii) there are no outstanding orders or decisions made by any governmental authority with
respect to the Mortgaged Premises or any residential rental unit. On request by the Chargee, the
Chargor shall provide a statutory declaration by an officer or director of the Chargor that the above
representations and warranties are true and correct. The Chargor shall deliver to the Chargee on
request all documents required to establish the legality of rents.
The Chargor hereby authorizes all governmental authorities having jurisdiction over residential housing
to release to the Chargee or its solicitors any and all information contained in their files. The Chargor
shall comply with the provisions of all Applicable Laws while this Charge is continuing. Any breach of
this covenant or any material incorrectness of any of the representations and warranties hereinabove
contained shall be an Event of Default under this Charge.

26.

Construction. In this Charge (a) words denoting the singular include the plural and vice versa and
words denoting any gender include all genders; (b) the words “including”, “includes” and “include”
shall mean “including without limitation,”, “includes without limitation” and “include without
limitation” respectively; (c) any reference to a statute shall mean the statute in force as at the date
hereof, together with all regulations promulgated thereunder, as the same may be amended, reenacted, consolidated and/or replaced from time to time, and any successor statute thereto; (d) any
reference to any agreement or instrument shall include all amendments, addenda, modifications,
extensions, renewals, restatements, supplements or replacements thereto from time to time; (e)
reference to the Chargee, Chargor, any beneficial owner of the Mortgaged Premises, and any other
person shall include their respective heirs, estate trustees, legal representatives, successors and
assigns, and reference to a “corporation” shall include a company or other form of body corporate; (f)
all dollar amounts are expressed in Canadian dollars; (g) the division of this Charge into separate
sections and subsections, and the insertion of headings are for convenience of reference only and
shall not affect the construction or interpretation of this Charge; (h) the Chargee’s right to give or
withhold any consent or approval, make any determination or exercise any discretion shall be
exercised by the Chargee acting reasonably unless otherwise expressly provided, except that
following an Event of Default, the Chargee shall be entitled to exercise the same in its sole discretion;
(i) if more than one person is named as Chargor, or otherwise becomes liable for or assumes the
obligations and liabilities of the Chargor, then the obligations and liabilities of all such persons shall
be joint and several; (j) time shall be of the essence; (k) all obligations of the Chargor in this Charge
will be deemed to be covenants by the Chargor in favour of the Chargee; and (l) in the event of any
conflict or inconsistency between any provision of this Charge and the provisions of the commitment
letter governing the loan between the Chargor and the Chargee, the commitment letter will prevail
to the extent of any such conflict or inconsistency. The delivery of this Charge for registration by
direct electronic transmission shall have the same effect for all purposes as if this Charge was in
written form, signed by the Chargor and delivered to the Chargee.
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September 11, 2020
Mill Street Ventures GP Ltd.
305 Mill Street
Angus, Ontario L0M 1B4
Attention: Blake Larsen
Dear Mr. Larsen:
Re:

DUCA Financial Services Credit Union Ltd. loan to Mill Street Ventures GP Ltd.
secured, inter alia, by a Charge over 305 Mill Street, Angus, ON

Reference is made to the commitment letter entered into among DUCA Financial Services Credit
Union Ltd. (“DUCA” or the “Lender”), Mill Street Ventures GP Ltd. (the “Borrower”), and
Petromaxx Construction (BC) LLP, Maxx Properties (No. 327) Ltd. and Blake Larsen
(collectively, the “Guarantors”) as guarantors dated December 6, 2019, as amended by a letter
agreement dated February 4, 2020 and further amended by a letter agreement dated March 13,
2020 (collectively, the “Commitment”). All capitalized terms used herein shall have the
meanings ascribed thereto in the Commitment unless otherwise indicated.
As you are aware, events of Default have occurred and are continuing and we have demanded
repayment of your indebtedness to the Lender.
The Lender has approved the following amendments to the Commitment and the parties hereto
hereby agree as follows:
1. The Construction Facility shall be reduced to a maximum amount of $10,350,000.
2. The Credit Facilities shall mature and any outstanding balance shall become due and payable
in full on the date (the "Maturity Date") which shall be the earlier to occur of: (i) six (6) months
from the date of this Amendment; and (ii) the date on which the Lender demands repayment of
the Credit Facilities. Again, to reiterate, notwithstanding compliance with the covenants and all
the terms and conditions of the Commitment as amended by this Amendment, the Credit
Facilities are repayable on demand.
3. Borrower shall use its existing chequing account with the Lender as its day-to-day banking
account from which all Project Costs will be paid, with all cheques issued from such account
needing to match the Project Budget most-recently approved by the Project Monitor in order to
clear.
4. The table in the Commitment under the heading “SOURCES AND USE OF FUNDS” shall
be replaced with the following:
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Sources and Uses of Funds
Sources
DUCA 1st Mortgage

$

%

Uses

$

%

$10,350,000 46%

Land Cost

$12,307,290 55%

Mezz Loan
(Subordinating
Creditors)

$4,607,527 21%

Hard Costs

$4,840,201 22%

Borrower's Equity

$7,242,473 32%

Soft Costs

$648,968 3%

Deferred Exit Fee

$200,000 1%

$22,400,000

Total

Financing Cost

$3,937,098 18%

Development Charges

$303,704 1%

Contingency

$362,739 2%

Total

22,400,000

5. The definition of “Cost Overruns” in Schedule A to the Commitment shall be amended to
mean the excess of the current Project Budget over the Project Budget of $22,400,000 herein
approved.
6. The definition of “Minimum Required Equity” in Schedule A to the Commitment shall be
amended to mean the amount of the Project Equity equal to the sum of (a) $7,242,473 and Cost
Overruns funded by the Borrower and/or Guarantors.
7. In addition to the items listed in the Commitment under the heading “CONDITIONS
PRECEDENT TO ALL SUBSEQUENT ADVANCES” the Lender’s obligation to make any
subsequent Advance by way of a Loan or the issuance of a Letter of Credit is subject to and
conditional upon the satisfaction of the following additional conditions precedent:
(a)

The existing subordination and standstill agreement dated as of March 17, 2020 made
between the Lender as Senior Lender and Dorr Capital Corporation (“Dorr”) and
Community Trust Company (“Community Trust”) and 2098535 Alberta Ltd.
(“2098535”) (Dorr, Community Trust and 2098535 being referred to herein as the
“Subordinating Creditors” and each a “Subordinating Creditor”) is to be amended to
the satisfaction of the Lender’s counsel to ensure the Lender receives any proceeds of
realization by the Subordinating Creditors of any security held by the Subordinating
Creditors or any of them, including, without limitation. any funds realized from the
security interests granted in favour the Subordinating Creditors or any of them in the
following properties:
(i)

an operating gas station at 1516 Markham Road, Toronto, ON

(ii)

an operating gas station at 1120 John Street, Thunder Bay, ON
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(iii)

vacant land at 112 Front Street, West Nippissing, ON

(iv)

a 33,000 square foot single-tenant industrial building at 7001 96th Street,
Grande Prairie, AB

(v)

a 14,080 square foot single-tenant industrial building at 10901 96th Ave,
Grand Prairie, AB.

(b)

The debts and liabilities of the Borrower to the Subordinating Creditors (collectively
referred to as the “Subordinate Indebtedness”) invested into the Project by
Subordinating Creditors shall be not less than $4,607,527 in the aggregate.

(c)

Receipt by the Lender and its satisfactory review of:
(i)

an Appraisal of the Phase 2 Lands showing the valuation thereof on an asis basis of not less than $4,000,000;

(ii)

an Appraisal of the Phase 1 Lands showing the valuation thereof on an asis basis; and

(iii)

an Appraisal of the Phase 1 Lands showing an “as completed” value of not
less than $12,560,000.

with all such Appraisals either being addressed to the Lender or accompanied by a
letter from the Appraiser permitting the Lender to rely thereon. For the purpose
hereof, the “Phase 1 Lands” shall mean that portion of the Property consisting of a
gas bar along with a convenience store to be built and operated by the Borrower
under a franchise agreement with Esso and three retail buildings totaling 7,771
square feet leased to A&W Food Services of Canada Inc., Soul Restaurants
Canada Inc., Yogi BK Enterprise Inc., and Starbucks Coffee Canada Inc., and the
“Phase 2 Lands” means that portion of the Property that will consist of three
multi-tenant buildings, not yet built, at the rear of the Property. For clarity, the
Lender will not be financing further development of the Phase 2 Lands.
(d)

The Lender is to be satisfied in its sole discretion that all lease agreements for the
buildings on the Phase 1 Lands remain in force and effect, unamended.

(e)

Borrower shall provide updated, detailed certificates of insurance for all policies required
under the Commitment to be purchased and maintained by the Borrower in a form
acceptable to the Lender on the advice of its insurance consultant.
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(f)

Without limiting the provisions of the Commitment that require, inter alia, confirmation
that no Encumbrances have been registered on title to the Property since the date of the
prior Advance, the Construction Liens and related Certificates of Action registered by
Complete Building Systems Inc. and Rill Products Inc. shall be discharged and vacated
from title to the Property.

8. The Borrower shall pay a fee to the Lender in the amount of $10,000, which fee shall be
deemed to have been earned by the Lender as compensation for the costs incurred by the lender,
including time expended in processing this Amendment, excluding the legal costs referred to
below. The Borrower hereby irrevocably directs the Lender to deduct and pay such amount from
the next Advance.
9. By signing below, each of the Borrower and Guarantors acknowledges and agrees that:
(a)

it/he has received the demand letters (the “Demands”), the Notice of Intention to
Enforce Security (the “Notice”) and the Notice of Sale under the Personal
Property Security Act (the “Notice of Sale”) issued by Devry Smith Frank LLP
dated August 12, 2020. It/he agrees that the issuance of Demands, the Notice and
the Notice of Sale and their delivery were proper in all respects, the indebtedness
as set out therein is correct and that the Demands and the Notice and Notice of
Sale not been withdrawn but remain and will continue to remain in full force and
effect. If an additional event of Default occurs under the Commitment or you
default in your obligations hereunder, the Lender shall be permitted to use and
rely on the Demands and the Notice and Notice of sale and shall not be required
to issue a fresh demand for payment or Notice of Intention to Enforce Security
prior to enforcing its Security. Provided, however, that should the events of
Default be cured, the conditions precedent for the next Advance under the Loan
be satisfied and such further Advance be made, the Demands, Notice and Notice
of Sale shall be automatically withdrawn.

(b)

it/he has no defences, counterclaims or rights of set off or reduction against the
Obligations (or to enforcement of the Security) whatsoever and all such defences,
counterclaims or set off rights are expressly waived. Without limitation, the
undersigned Borrower and Guarantors hereby release and discharge the Lender
and its respective officers, directors, employees and agents from and against all
claims and demands in respect of any actual or alleged action or omission the
Lender arising up to and including the date of this Amendment.

10. The Borrower and the Guarantors shall be responsible for the legal fees and disbursements of
the Lender, including, without limitation, in connection with the preparation and negotiation of
this Amendment which amount shall be paid forthwith on demand and shall be secured by the
Security. The Borrower hereby irrevocably directs the Lender to deduct and pay the amount of
such legal fees and disbursements from the next Advance
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11. This Amendment shall be construed in accordance with and governed by the laws of the
Province of Ontario and the laws of Canada applicable therein. The Borrower and Guarantors
irrevocably submit to the non-exclusive jurisdiction of the courts of such Province and
acknowledge the competence of such courts and irrevocably agrees to be bound by a judgment of
any such court.
12. This Amendment is supplemental to and shall be read with and be deemed to be part of
the Commitment and the Security, which shall be deemed to be amended mutatis mutandis as
herein provided. Any reference to the Commitment or the Security in any agreements or
documents entered into in connection with the Commitment or the Security shall mean the
Commitment and the Security as amended hereby and all such agreements and documents are
also hereby amended pro tanto to give effect to this Amendment.
13. All the terms and conditions of the Commitment and the Security, except insofar as the same
are amended by the express provisions of this Amendment, are confirmed and ratified in all
respects, shall survive and shall not merge with or be extinguished by the execution and delivery
of this Amendment and shall hereafter continue in full force and effect, as amended.
14. This Amendment may be executed in any number of separate counterparts by any one or
more of the parties hereto, and all of said counterparts taken together shall constitute one and the
same instrument. Delivery of an executed counterpart of this Amendment by telecopier, PDF or
by other electronic means shall be as effective as delivery of a manually executed counterparts.
The terms of this Amendment are open for acceptance by the Borrower and Guarantors by
executing the original hereof where indicated below and delivering it to the Lender’s head office
at 5255 Yonge Street, 4th Floor Toronto, Ontario M2N 6P4, on or before 5:00 p.m. on September
15, 2020 after which date and time this Amendment shall lapse and become null and void.
[The remainder of this page is blank. Signature page follows.]
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Yours truly,
DUCA FINANCIAL SERVICES CREDIT UNION LTD.
Per:_______________________________________
Name: Sergiu Cosmin
Title: Senior Manager, Special Assets
Per:_______________________________________
Name:
Title:
ACCEPTED on: September ___, 2020
Mill Street Ventures GP Ltd.
Per:_________________________
Name:
Title:
I have authority to bind the corporation
Each of the undersigned Guarantors has read, understands and accepts the terms and conditions
of this Amendment.
ACCEPTED on: September ___, 2020
_______________________________
Blake Larson
Petromaxx Construction (BC) LLP
Per: ___________________________
Name:
Title:
I have authority to bind the corporation
Maxx Properties (No. 327) Ltd.
Per:____________________________
Name:
Title:
I have authority to bind the corporation
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This is Exhibit “C” referred to in the Affidavit of Gary Gruneir
sworn by Gary Gruneir at the City of Toronto, in the Province
of Ontario, before me on August 20, 2021 in accordance with
O. Reg. 431/20, Administering Oath or Declaration Remotely.

Commissioner for Taking Affidavits (or as may be)

CHAD KOPACH
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Court File No. CV-21-00660056-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]
B E T W E E N:
DORR CAPITAL CORPORATION,
COMMUNITY TRUST COMPANY and
2098535 ALBERTA LTD.
Applicants
- and MILL STREET VENTURES GP LTD.
Respondent
APPLICATION UNDER Section 47 of the Bankruptcy and Insolvency Act
R.S.C.1985 c. B-3, as amended
AFFIDAVIT OF ROBERT SHILLER
(Sworn April 14, 2021)
I, ROBERT SHILLER, of the City of Toronto, in the Province of Ontario, MAKE OATH
AND SAY:
1.

I am a Managing Partner of, and a mortgage broker (licensed by the Financial Services

Regulatory Authority of Ontario) at, the Applicant Dorr Capital Corporation (“Dorr”) and, as
such, have knowledge of the matters to which I hereinafter depose.
2.

Where the information in this affidavit is based upon information and belief, I have

indicated the source of my information and belief and do verily believe it to be true.
3.

To the extent that any information is based on my review of documents, I believe the

information in those documents to be true.
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I am swearing this Affidavit in support of an Application by Dorr, and the co-Applicants

Community Trust Company (“Community Trust”) and 2098525 Alberta Ltd. (“209 Alberta”),
for an Order appointing Rosen Goldberg Inc. (“Rosen Goldberg”) as interim receiver (in such
capacities, the "Receiver") without security, of certain real property owned by Mill Street Ventures
GP Ltd. (“Mill Street Ventures” or the “Respondent”), municipally known as 305 Mill Street,
Angus, Ontario (the “Mortgaged Property”), pursuant to s. 47(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 (the “BIA”).
5.

As is further detailed below, the within Application relates to stalled development of the

Mortgaged Property from vacant land, into a new retail plaza and gas bar. The construction of this
development is being funded by DUCA Financial Services Credit Union Ltd. (“DUCA”) pursuant
to a loan secured by a first-ranking mortgage over the Mortgaged Property, and the Applicants
pursuant to loans secured by their second, third and fourth ranking charges. DUCA is currently
owed approximately $10.1 million. Dorr, Community Trust and 209 Alberta (collectively, the
“Applicants”) are owed approximately $4.53 million in principal and interest, excluding charges,
fees and legal costs.
6.

Dorr is a commercial mortgage lender incorporated pursuant to the laws of Ontario.

7.

Community Trust is a federally-regulated financial institution. Among other things,

Community Trust carries on business in Ontario as a provider of trustee services in respect of
mortgage loans.
8.

209 Alberta is incorporated pursuant to the laws of Alberta. 209 Alberta is the nominee

and bare trustee of Newfound HK Limited (“Newfound”).
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Mill Street Ventures is incorporated pursuant to the laws of British Columbia. Blake

Larsen (“Larsen”) is its sole officer and director. Attached hereto and marked as Exhibits “1”
and “2” to this affidavit, respectively, are copies of the British Columbia Company Summary and
the Ontario Corporation Profile Report for Mill Street Ventures, both dated April 7, 2021.
The Mortgaged Property
10.

Mill Street Ventures is the registered owner of the Mortgaged Property, which it purchased

for $7.5 million on or about March 6, 2015. Attached hereto and marked as Exhibits “3” and “4”,
respectively, to this affidavit is a copy of the transfer of the Mortgaged Property to Mill Street
Ventures registered on March 6, 2015, as Instrument No. SC1196942, and the parcel page for the
Mortgaged Property as of April 5, 2021.
11.

As set out in the appraisals discussed below, the Mortgaged Property is a 5.3-acre lot

located on a heavily travelled main thoroughfare to cottage country just east of Barrie, within the
Angus community of the Town of Essa. It is approximately 6 kilometers north of CFB Borden.
At the time Mill Street Ventures acquired the Mortgaged Property in 2015, it was undeveloped
vacant land.
The Project
12.

Mill Street Ventures is in the process of developing the Mortgaged Property for commercial

use into a 45,600 square foot mixed-use office and retail plaza, which is being built in two phases
(the “Project”).
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Phase 1
13.

Phase 1 of the Project (“Phase 1”) consists of four buildings totalling approximately 11,000

square feet, which are being constructed on approximately 3.14 acres. Phase 1 will include a gas
station and convenience store, as well as pad retail tenants in three other fully-leased buildings.
Construction of the four buildings is almost complete.
14.

One of the four Phase 1 buildings will be occupied by Starbucks and Mucho Burrito, each

pursuant to a 10 year lease. The second building will be occupied by KFC (15 year lease), and a
third by A&W (20 year lease), each as a stand-alone restaurant. A fourth building consists of the
gas station, with a convenience store to be operated by Mill Street Ventures or an affiliate.
Phase 2
15.

Phase 2 of the Project (“Phase 2”) was expected to consist of three buildings, made up of

two commercial retail units and one restaurant. The buildings are expected to total approximately
36,000 square feet on the remaining approximately 2.2 acres. Although some internal servicing is
in place, such as stormwater receptors, sanitary pipes, and fire hydrants, Phase 2 of the Project has
not yet been fully planned, and above-ground construction has not yet commenced.
Financing of the Project
16.

As is further detailed below under the heading “The Mortgages”, construction of the

Project is being financed by DUCA pursuant to a construction loan secured by a first-ranking
mortgage over the Mortgaged Property in the principal amount of $17,950,661 (the “DUCA
Mortgage”), and by the Applicants pursuant to loans secured by the second, third and fourth
mortgages over the Mortgaged Property totaling $6,650,000. Two of the Applicants’ mortgages
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were registered prior to the DUCA Mortgage, but have been subordinated to that DUCA Mortgage
pursuant to postponement agreements. The following chart sets out the mortgages currently
registered over the Mortgaged Property, the current registered amount of each mortgage, and the
priority ranking.
Mortgage Rank

Mortgagee(s)

Registered Amount

Registration Date

1st

DUCA

$17,950,661

March 18, 2020

2nd

Dorr and Community Trust $6,000,000

September 16, 2019

3rd

209 Alberta

$550,000

December 18, 2019

4th

Dorr

$100,000

January 8, 2021

17.

As explained below, although there are only approximately 90 to 120 days’ worth of

construction remaining to complete Phase 1, construction of Phase 1 has ceased because DUCA
has stopped funding under its construction loan, and has made demand for repayment in full of
that loan.
The Mortgages
18.

The four mortgages registered against title to the Mortgaged Property are described below,

set out in order of the date each was registered on title.
The Applicants’ First Loan and First Mortgage
19.

Dorr agreed to make a mortgage loan for $4.15 million to Mill Street Ventures (the

“Applicants’ First Loan”) pursuant to an amended and restated commitment letter dated
September 14, 2020 (the “Applicants’ Commitment Letter”) to be used for, among other things,
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funding the Project and assisting Mill Street Ventures to pay the commitment fee required by
DUCA for its construction loan. The maturity date under the Applicants’ First Loan is August 31,
2021. Attached hereto and marked as Exhibit “5” to this affidavit is a copy of the Applicants’
Commitment Letter.
20.

Pursuant to the Applicants’ Commitment Letter, on or about September 16, 2019, Mill

Street Ventures granted Dorr and Community Trust a mortgage over the Mortgaged Property in
the principal amount of $3.5 million, registered on title as Instrument No. SC1624045 (the
“Applicants’ First Mortgage”). Attached hereto and marked as Exhibit “6” to this affidavit is a
copy of the Applicants’ First Mortgage.
21.

Community Trust is listed as a mortgagee on the Applicants’ First Mortgage because of

the source of certain funds for the Applicants’ First Loan. Dorr is a syndicated lender and, as such,
uses capital from various investors to fund its loans, holding the loan and the security in trust for
such investors. Some of the investors in the Applicants’ First Loan used capital from their
registered funds (e.g. RRSP and TFSA), and due to the legal requirements relating to the use of
such funds in mortgage loans, Community Trust holds their interests in the Applicants’ First
Mortgage.
22.

On or about October 8, 2020, the Applicants’ First Mortgage was amended to, among

other things, increase the principal amount of the Applicants’ First Mortgage to $6 million, and
notice of the amendment was registered as Instrument No. SC1717805 (the “Applicants’ First
Mortgage Amendment Notice”). Attached hereto and marked as Exhibit “7” to this affidavit is
a copy of the Applicants’ First Mortgage Amendment Notice.
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The Applicants’ First Loan is also secured by a general security agreement dated August

29, 2019 from Mill Street Ventures in favour of Dorr (the “Applicants’ First GSA”). Attached
hereto and marked as Exhibit “8” to this affidavit is a copy of the Applicants’ First GSA.
24.

As set out in the parcel page for the Mortgaged Property (Exhibit 4), on March 19, 2020,

the Applicants’ First Mortgage was subordinated to the DUCA Mortgage.
The Applicant’s Second Loan and Second Mortgage
25.

Newfound made a loan for $550,000 to Mill Street Ventures pursuant to an amended and

restated promissory note from Mill Street Ventures dated March 18, 2020 (the “Applicants’
Second Loan”) . The term of the Applicants’ Second Loan was for 17 months, with an interest
rate of 12.5% per annum. Attached hereto and marked as Exhibit “9” to this affidavit is a copy of
the promissory note evidencing the Applicants’ Second Loan.
26.

Originally, Newfound was to be an investor in the Applicants’ First Loan. However, for

tax reasons this loan by Newfound could not be held by Dorr, and accordingly a separate mortgage
was required for the Applicants’ Second Loan.
27.

As security for the Applicants’ Second Loan, a mortgage in the amount of $400,000 was

registered in favour of 209 Alberta (the nominee and bare trustee of Newfound in respect of the
Applicants’ Second Loan) against title to the Mortgaged Property on December 18, 2019, as
Instrument No. SC1650090 (the “Applicants’ Second Mortgage”). Attached hereto and marked
as Exhibit “10” to this affidavit is a copy of the Applicants’ Second Mortgage.
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On or about March 19, 2020, the Applicants’ Second Mortgage was amended to, among

other things, increase the principal amount of Applicant’s Second Mortgage to $550,000.00, and
notice of the amendment was registered as Instrument No. SC1669151 (the “Applicants’ Second
Mortgage Amendment Notice”). Attached hereto and marked as Exhibit “11” to this affidavit
is a copy of the Applicants’ Second Mortgage Amendment Notice.
29.

The Applicants’ Second Loan is also secured by a general security agreement dated

December 16, 2019 from Mill Street Ventures in favour of 209 Alberta (the “Applicants’ Second
GSA”). Attached hereto and marked as Exhibit “12” to this affidavit is a copy of the Applicants’
Second GSA.
30.

Dorr and 209 Alberta have entered into an agreement whereby all proceeds realized by

Dorr and 209 Alberta from the mortgages registered in each of their favour would be treated as
pari passu proceeds, to which both Dorr and 209 Alberta are entitled, in their respective interests.
The DUCA Mortgage
31.

Pursuant to a Commitment Letter dated December 6, 2019 (the “DUCA Commitment

Letter”), DUCA agreed to make a loan for $17,950,661 to Mill Street Ventures (the “DUCA
Loan”) to fund construction of the Project. Attached hereto and marked as Exhibit “13” to this
affidavit is a copy of the DUCA Commitment Letter.
32.

The DUCA Commitment Letter contemplated two facilities under the DUCA Loan:

$17,000,000 of the DUCA Loan was dedicated to financing the Project construction costs (the
“DUCA Construction Facility”), and the remaining $950,661.07 to fund letters of credit (the

-9-

0061
107

“DUCA LC Facility”) in respect of Mill Street Ventures’ obligations to the governmental
authorities in respect of the Project.
33.

Pursuant to the DUCA Commitment Letter, Mill Street Ventures granted the DUCA

Mortgage over the Mortgaged Property in the principal amount of $17,950,661, registered on
March 18, 2020 as Instrument Number SC1668966. Attached hereto and marked as Exhibit “14”
to this affidavit is a copy of the DUCA Mortgage.
34.

The DUCA Commitment Letter was subsequently amended, most recently by letter dated

September 11, 2020 (collectively, the “DUCA September Amendment”). Attached hereto and
marked as Exhibit “15” to this affidavit is a copy of the DUCA September Amendment executed
by DUCA.
35.

Among other things, pursuant to the DUCA September Amendment, the DUCA Loan

maturity date was set at the earlier of six months from the date of the agreement (in other words,
March 11, 2021), or the date on which DUCA demands prepayment of the facilities. Further, the
DUCA Construction Facility was reduced to $10,350,000.
The Applicants’ Subordination to the First DUCA Mortgage
36.

Dorr and Community Trust agreed to a postponement of the Applicants’ First Mortgage in

favour of the DUCA Mortgage, and 209 Alberta agreed to a postponement of the Applicants’
Second Mortgage in favour of the DUCA Mortgage. As set out in the parcel page for the
Mortgaged Property (Exhibit 4), these postponements were registered on title on March 19, 2020
as instruments numbered SC1669172 (by Dorr and Community Trust) and SC1669179 (by 209
Alberta).
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The Applicants’ Third Loan and Third Mortgage
37.

Mill Street Ventures required additional Project funds in 2021. Dorr made a further loan

in the amount of $100,000 to Mill Street Ventures (the “Applicants’ Third Loan”) pursuant to a
promissory note dated January 16, 2021 made by Mill Street Ventures in favor of Dorr. The
Applicants’ Third Loan is payable on demand, and bears interest at the rate of 15% per annum.
Attached hereto and marked as Exhibit “16” to this affidavit is a copy of the promissory note
evidencing the Applicants’ Third Loan.
38.

As security for the Applicants’ Third Loan, a mortgage in the principal amount of $56,000

was registered in favour of Dorr against title to the Mortgaged Property on January 8, 2021, as
Instrument No. SC1744391 (the “Applicants’ Third Mortgage”). Attached hereto and marked as
Exhibit “17” to this affidavit is a copy of the Applicants’ Third Mortgage.
39.

On or about February 12, 2021, the Applicants’ Third Mortgage was amended to, among

other things, increased the principal amount of the Applicants’ Third Mortgage to $100,000, and
notice of the amendment was registered on February 16, 2021 as Instrument No. SC1755108 (the
“Applicants’ Third Mortgage Amendment Notice”). Attached hereto and marked as Exhibit
“18” to this affidavit is a copy of the Applicants’ Third Mortgage Amendment Notice.
DUCA’s Demand for Payment
40.

Under cover of letter dated March 11, 2021, DUCA’s legal counsel gave notice to Dorr

and to 209 Alberta (the “DUCA Notice”) that Mill Street Ventures was in default of its loan
agreement with DUCA, and that DUCA had made demand on Mill Street Ventures for payment
in full of all amounts owing under the DUCA Loan, and issued its related notice pursuant to section
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244 of the BIA DUCA’s demand Notice states that Mill Street Ventures’ default was a result of
not paying out the DUCA Loan on maturity. Further, the DUCA Notice also states that DUCA
“believes that there have been budget increases to the Project for which there is an equity shortfall.”
Attached hereto and marked as Exhibit “19” to this affidavit is a copy of the DUCA Notice.
41.

By way of email dated April 5, 2021, Oren Chaimovitch of Devry Smith Frank LLP, the

lawyers for DUCA, provided Steven Jeffery of Blaney McMurtry LLP (“Blaneys”), the
Applicants’ lawyers, with the payout amounts for the DUCA Mortgage as at March 11, 2021 (the
“DUCA Payout”). Attached hereto and marked as Exhibit “20” to this affidavit is a copy of the
DUCA Payout.
42.

Among other things, the DUCA Payout states that Mill Street Ventures was indebted to

DUCA in the amount of $10,090,955.80 (exclusive of legal fees) as of March 11, 2021, and interest
accrues at $1,601.20 per day.
Applicants’ Demand for Payment
43.

As set out in section 5(j) of the Applicants’ First Mortgage, the Applicants’ Second

Mortgage and the Applicants’ Third Mortgage (collectively, the “Applicants’ Mortgages”), any
default by Mill Street Ventures under the DUCA Mortgage constitutes a default under the
Applicants’ Mortgages.
44.

The Applicants made demand on Mill Street Ventures for payment in full under their loans

on March 18, 2021, and issued their notice under s. 244 of the BIA on March 31, 2021. Attached
hereto and marked as Exhibit “21” to this affidavit are copies of the Applicants’ demand letters
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to Mill Street Ventures dated March 18, 2021, and the Applicants’ letters enclosing their BIA
notices to Mill Street Ventures dated March 31, 2021.
45.

As of March 18, 2021, the total amount of principal and interest owing under the

Applicants’ loans, excluding charges, fees and legal costs, was $3,869,888.11 under the
Applicants’ First Loan, $553,390.41 under the Applicants’ Second Loan, and $102,193.84 under
the Applicants’ Third Loan.
Appraisals of the Mortgaged Property
46.

Antec Appraisal Group (“Antec”) carried out four appraisals addressed to Dorr of the

various parts of the Mortgaged Property: (i) September 20, 2019 (the “2019 Gas Station
Appraisal”); (ii) October 10, 2019 (the “2019 Retail Lands Appraisal), (iii) August 31, 2020
(the “2020 Phase 2 Lands Appraisal”, prepared in draft), and (iv) September 23, 2020 (the “2020
Phase 1 Lands Appraisal”, also prepared in draft). Attached hereto and marked as Confidential
Exhibits “A”, “B”, “C” and “D” to this affidavit are copies of the 2019 Gas Station Appraisal,
2019 Retail Lands Appraisal, 2020 Phase 2 Lands Appraisal, and 2020 Phase 1 Lands Appraisal,
respectively.
47.

The 2019 Gas Station Appraisal includes Antec’s estimate of the market value of just the

gas station portion of the Mortgaged Property as of August 20, 2019. The 2019 Retail Lands
Appraisal includes Antec’s estimate of the market value of the Mortgaged Property, save and
except for the gas station portion, as of September 26, 2019. The 2019 Retail Lands Appraisal
assumes, among other things, that the entire retail plaza (i.e. Phase 1 and Phase 2) has been
constructed and is fully leased.
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The 2020 Phase 2 Lands Appraisal includes Antec’s estimate of market value of the Phase

2 of the Mortgaged Property as of August 20, 2020. Among other things, it assumes that Phase 2
construction is not complete, but that Phase 1 is complete and occupied by the committed tenancies
of Starbucks, A&W and KFC.
49.

The 2020 Phase 1 Lands Appraisal includes Antec’s estimates of the value of Phase 1 on

two bases; “as if completed” and “as is” vacant, both as of September 10, 2020.
50.

Based on the Phase 1 Lands Appraisal, completion of Phase 1 construction, and occupancy

of the Phase 1 buildings by the tenants, will significantly increase the value of the Mortgaged
Property.
Applicants’ Plan to Complete Construction
51.

Glynn Group Incorporated (“Glynn Group”) are retained by Dorr as the cost consultants

for the Project. On or about March 2, 2021, Glynn Group delivered to Dorr a Project progress
report as of March 2021 (the “Phase 1 Progress Report”), which included a Capital Cost and
Cost to Date Summary for Phase 1 of the Project (the “Phase 1 Cost Summary”). Attached hereto
and marked as Exhibit “22” to this affidavit is an extract from the Phase 1 Cost Summary portion
of the Phase 1 Progress Report.
52.

As set out in line 236 of the Phase 1 Cost Summary, the total budget cost for Phase 1 is

$23,355,000, of which $21,211,438 had been completed as of March, 2021, with a cost to complete
of $2,143,562. However, this cost to complete includes $260,000 in finance charges in respect of
the Applicants’ Mortgages (lines 202, 203 and 204), future interest charges of $48,000 in respect
of the Applicants’ First Loan (line 206), and $451,867 in future interest charges in respect of the
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DUCA Loan (line 224). When these financing and interest charges are backed out, the cost to
complete Phase 1 of the Project is $1,383,695.
53.

I have spoken with Steven Chi, Senior Vice President of Project Monitoring at Glynn

Group, and am advised that if work on Phase 1 were to recommence immediately, the buildings in
which KFC, A&W Mucho Burrito and Starbucks are located can be completed within
approximately 45 days, and the gas station and convenience store can be completed by August,
2021.
General Contractor Retainer
54.

The general contractor carrying out the Project is PetroMaxx Petroleum Contractors Ltd.

(“PetroMaxx Petroleum”), which is a related entity to Mill Street Ventures. The above schedule
and budget – that is, to complete Phase 1 in August, 2021 at an additional cost of $1,383,695 –
assumes that the work will be completed by PetroMaxx Petroleum. If an alternate general
contractor is required (for example, if the Respondent were to oppose the relief sought on this
Application), it is estimated that the cost to complete would increase by at least 20%, based on
inquiries Dorr has made to line up another general contractor (if required).
Interim Financing
55.

Subject to the Interim Receivership Order sought herein being issued, the Applicants have

arranged for funding from Rescom Capital of up to $2,000,000 (the “DIP Funding”). As set out
in the term sheet for the DIP Funding dated April 6, 2021 (the “DIP Term Sheet”), among other
things the DIP Funding will be used to service Mill Street Ventures’ monthly obligations under
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the DUCA Loan on a go forward basis, and to finance the completion of Phase 1 of the Project.
Attached hereto and marked as Exhibit “23” to this affidavit is a copy of the DIP Term Sheet.
56.

The DIP Funding and the Receiver’s Charge in the proposed Appointment Order sought

by the Applicants herein will rank behind the DUCA Mortgage.
57.

The Applicants also intend to fund the interest payments due under the DUCA Loan during

the period of time that the Phase 1 construction is being completed (monthly payments of
approximately $48,000).
The DUCA Draft Notice of Application
58.

On or about March 22, 2021, Larsen forwarded to Dorr a draft Notice of Application to

Appoint a Receiver. Attached hereto and marked as Exhibit “24” to this Affidavit is a copy of
DUCA’s draft Notice of Application and the related draft Order.
59.

DUCA scheduled the hearing of its receivership application for April 20, 2021.

60.

Based on the DUCA Payout, and given the “as is” valuation of the Mortgaged Property

(that is, without completion of Phase 1), based on the 2020 Phase 1 Lands Appraisal and the 2020
Phase 2 Lands Appraisal, there is a real risk of a shortfall to DUCA, and no recovery at all under
the Applicants’ Mortgages, if the Mortgaged Property is sold without Phase 1 first being
completed.
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This is Exhibit “D” referred to in the Affidavit of Gary Gruneir
sworn by Gary Gruneir at the City of Toronto, in the Province
of Ontario, before me on August 20, 2021 in accordance with
O. Reg. 431/20, Administering Oath or Declaration Remotely.

Commissioner for Taking Affidavits (or as may be)

CHAD KOPACH
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Court File No. CV-21-00660056-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]
THE HONOURABLE
JUSTICE PATTILLO

)
)
)

TUESDAY, THE 20th
DAY OF APRIL, 2021

B E T W E E N:
DORR CAPITAL CORPORATION,
COMMUNITY TRUST COMPANY and
2098535 ALBERTA LTD.
Applicants
- and MILL STREET VENTURES GP LTD.
Respondent
APPLICATION UNDER Section 47 of the Bankruptcy and Insolvency Act
R.S.C.1985 c. B-3, as amended
APPOINTMENT ORDER
(Non-Possessory Interim Receiver)
THIS APPLICATION made by Dorr Capital Corporation, Community Trust Company,
and 2098535 Alberta Ltd. (collectively, the “Applicants”), for an Order pursuant to section 47(1)
of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") appointing
Rosen Goldberg Inc. (“Rosen Goldberg”) as non-possessory interim receiver of certain property
of Mill Street Ventures GP Ltd. (the “Respondent”) municipally known as 305 Mill Street, Angus,
Ontario and legally described in Schedule “A” hereto (the “Property”), and sealing the

118

confidential exhibits (the “Confidential Exhibits”) to the Affidavit of Robert Shiller, sworn April
14, 2021, (the “Shiller Affidavit”) from the public record until further Order of the Court, was
heard this day by Zoom videoconference due to the Covid-19 pandemic.
ON READING the Shiller Affidavit and the Exhibits thereto, including the Confidential
Exhibits, on hearing submissions of counsel for the Applicants, the Respondent and DUCA
Financial Services Credit Union Ltd. (“DUCA”), on being advised of the consent of the
Respondent and that DUCA was not opposing the herein Order, and on reading the consent of
Rosen Goldberg to act as the non-possessory interim receiver,
SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Application and the

Application Record herein is hereby abridged and validated so that this Application is properly
returnable today and hereby dispenses with further service thereof.
APPOINTMENT
2.

THIS COURT ORDERS that pursuant to section 47(1) of the BIA, Rosen Goldberg is

hereby appointed non-possessory interim receiver (in such capacity, the “Receiver”) of the
Property.
RECEIVER’S POWERS
3.

THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the
following where the Receiver considers it necessary or desirable:
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(a)

to take possession of and exercise control over any and all proceeds, receipts and
disbursements arising out of or from the Property;

(b)

to receive, preserve, and protect the Property, or any part or parts thereof, including,
but not limited to, the changing of locks and security codes, the engaging of
independent security personnel, the taking of physical inventories and the
placement of such insurance coverage as may be necessary or desirable;

(c)

to engage contractors, tradespersons, quantity surveyors, consultants, construction
consultants, appraisers, agents, experts, auditors, accountants, managers, including
a property manager and/or a construction manager, counsel and such other persons
from time to time and on whatever basis, including on a temporary basis, to assist
with the exercise of the Receiver's powers and duties, including without limitation
those conferred by this Order;

(d)

to undertake any renovations and make any repairs to the Property necessary to
ensure the Property is well maintained and rentable and is in compliance with the
applicable laws and building codes;

(e)

to undertake any construction at the Property necessary to complete construction of
the Project (as that term is defined in the Shiller Affidavit) in compliance with
applicable laws and building codes;

(f)

to market available rental units, and subject to Court approval or consent of the
Respondent and DUCA enter into new rental agreements;
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(g)

to purchase or lease such machinery, equipment, inventories, supplies, premises or
other assets to continue the business of the Respondent or any part or parts thereof;

(h)

to receive and collect all monies and accounts now owed or hereafter owing to the
Respondent in respect of the Property and to exercise all remedies of the
Respondent in collecting such monies, including, without limitation, to enforce any
security held by the Respondent in respect of the Property;

(i)

to settle, extend or compromise any indebtedness owing to the Respondent;

(j)

to deal with any lien claims, trust claims, and trust funds that have been or may be
registered or which arise in respect of the Property, including any part or parts
thereof, and, with approval of this Court, to make any required distribution(s) to
any contractor or subcontractor of the Respondent or to or on behalf of any
beneficiaries of any such trust funds pursuant to section 85 of the Construction Act;

(k)

to undertake environmental, geotechnical or worker’s health and safety assessments
of the Property and the operations of the Respondent;

(l)

to execute, assign, issue and endorse documents of whatever nature in respect of
any of the Property, whether in the Receiver's name or in the name and on behalf
of the Respondent, for any purpose pursuant to this Order;

(m)

to initiate, prosecute and continue the prosecution of any and all proceedings and
to defend all proceedings now pending or hereafter instituted with respect to the
Property and to settle or compromise any such proceedings, and the authority
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hereby conveyed shall extend to such appeals or applications for judicial review in
respect of any order or judgment pronounced in any such proceeding;
(n)

to report to, meet with and discuss with such affected Persons (as defined below)
as the Receiver deems appropriate on all matters relating to the Property and the
receivership, and to share information, subject to such terms as to confidentiality as
the Receiver deems advisable;

(o)

to register a copy of this Order and any other Orders in respect of the Property,
against title to the Property;

(p)

to apply for any permits, licences, approvals or permissions as may be required by
any governmental authority in respect of the Property and any renewals thereof for
and on behalf of and, if thought desirable by the Receiver, in the name of the
Respondent;

(q)

to take any steps reasonably incidental to the exercise of these powers or the
performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),
including the Respondent, and without interference from any other Person.
4.

THIS COURT ORDERS that, without further Court Order, the Receiver shall not take

possession of the Property, and shall not be deemed to have done so by reason of its appointment
herein, and/or from exercising any of the rights and/or powers conferred in paragraph 3 above, or
in any of the paragraphs below, including without limitation the retainer if necessary of one or
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more contractors to enter on to the Property and provide materials or services to the Property.
Notwithstanding that the Receiver shall not take possession, or be deemed to have taken
possession, of the Property without further Court Order, the Respondent shall not after the
appointment of the Receiver take any affirmative action in relation to the Property except at the
direction of and with the written consent of the Receiver, or by way of Court Order.
DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER
5.

THIS COURT ORDERS that (i) the Respondent, (ii) all of its current and former

directors, officers, employees, agents, accountants, legal counsel and shareholders, and all other
persons acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the foregoing,
collectively, being "Persons" and each being a "Person") shall forthwith, upon notice of the herein
Order, advise the Receiver of the existence of any aspect(s) or portion(s) of the Property in such
Person's possession or control, shall grant immediate and continued access to the Property to the
Receiver, and shall deliver all such Property to the Receiver upon the Receiver's request.
6.

THIS COURT ORDERS that all Persons having notice of the herein Order shall forthwith

advise the Receiver of the existence of any books, documents, securities, contracts, orders,
corporate and accounting records, and any other papers, records and information of any kind
related to the business or affairs of the Respondent in respect of the Property, and any computer
programs, computer tapes, computer disks, or other data storage media containing any such
information (the foregoing, collectively, the "Records") in that Person's possession or control, and
shall provide to the Receiver or permit the Receiver to make, retain and take away copies thereof
and grant to the Receiver unfettered access to and use of accounting, computer, software and
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physical facilities relating thereto, provided however that nothing in this paragraph 6 or in
paragraph 7 of this Order shall require the delivery of Records, or the granting of access to Records,
which may not be disclosed or provided to the Receiver due to the privilege attaching to solicitorclient communication or due to statutory provisions prohibiting such disclosure.
7.

THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons having notice of the herein Order and in possession or control
of such Records shall forthwith give unfettered access to the Receiver for the purpose of allowing
the Receiver to recover and fully copy all of the information contained therein whether by way of
printing the information onto paper or making copies of computer disks or such other manner of
retrieving and copying the information as the Receiver in its discretion deems expedient, and shall
not alter, erase or destroy any Records without the prior written consent of the Receiver. Further,
for the purposes of this paragraph, all Persons having notice of the herein Order shall provide the
Receiver with all such assistance in gaining immediate access to the information in the Records as
the Receiver may in its discretion require including providing the Receiver with instructions on
the use of any computer or other system and providing the Receiver with any and all access codes,
account names and account numbers that may be required to gain access to the information.
NO PROCEEDINGS AGAINST THE RECEIVER
8.

THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except
with the written consent of the Receiver or with leave of this Court.
NO PROCEEDINGS AGAINST THE RESPONDENT OR THE PROPERTY
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9.

THIS COURT ORDERS that no Proceeding against or in respect of the Respondent in

relation to the Property or against the Property shall be commenced or continued except with the
written consent of the Receiver or with leave of this Court and any and all Proceedings currently
under way against or in respect of the Respondent in relation to the Property or against the Property
are hereby stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES
10.

THIS COURT ORDERS that all rights and remedies against the Respondent and/or the

Receiveraffecting the Property, are hereby stayed and suspended except with the written consent
of the Receiver or leave of this Court, provided however that this stay and suspension does not
apply in respect of any "eligible financial contract" as defined in the BIA, and further provided
that nothing in this paragraph shall (i) empower the Receiver or the Respondent to carry on any
business which the Respondent is not lawfully entitled to carry on, (ii) exempt the Receiver or the
Respondent from compliance with statutory or regulatory provisions relating to health, safety or
the environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,
or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH THE RECEIVER
11.

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence
or permit in favour of or held by the Respondent in respect of the Property, without written consent
of the Receiver or leave of this Court.
CONTINUATION OF SERVICES
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12.

THIS COURT ORDERS that all Persons having oral or written agreements with the

Respondent or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Respondent in respect of the Property are hereby restrained until further Order of this Court
from discontinuing, altering, interfering with or terminating the supply of such goods or services
as may be required by the Receiver, and that the Receiver shall be entitled to the continued use of
the Respondent’s current telephone numbers, facsimile numbers, internet addresses and domain
names in respect of the Property, provided in each case that the normal prices or charges for all
such goods or services received after the date of this Order are paid by the Receiver in accordance
with normal payment practices of the Respondent or such other practices as may be agreed upon
by the supplier or service provider and the Receiver, or as may be ordered by this Court.
13.

THIS COURT ORDERS that in the event that an account for the supply of goods and/or

services is transferred from the Respondent to the Receiver, or is otherwise established in the
Receiver’s name, no Person, including but not limited to a utility service provider, shall assess or
otherwise require the Receiver to post a security deposit as a condition to the transfer/establishment
of the account.
RECEIVER TO HOLD FUNDS
14.

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of

payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the collection of any accounts receivable in whole
or in part in respect of the Property, whether in existence on the date of this Order or hereafter
coming into existence, shall be deposited into one or more new accounts to be opened by the
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Receiver (the "Post Receivership Accounts") and the monies standing to the credit of such Post
Receivership Accounts from time to time, net of any disbursements provided for herein, shall be
held by the Receiver to be paid in accordance with the terms of this Order or any further Order of
this Court.
EMPLOYEES
15.

THIS COURT ORDERS that all employees of the Respondent shall remain the

employees of the Respondent until such time as the Receiver, on the Respondent’s behalf, may
terminate the employment of such employees. The Receiver shall not be liable for any employeerelated liabilities, including any successor employer liabilities as provided for in section 14.06(1.2)
of the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or
in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner
Protection Program Act.
LIMITATION ON ENVIRONMENTAL LIABILITIES
16.

THIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, charge, possession or management (separately and/or collectively,
"Possession") of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection, conservation,
enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste
or other contamination including, without limitation, the Canadian Environmental Protection Act,
the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario
Occupational Health and Safety Act and regulations thereunder (the "Environmental
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Legislation"), provided however that nothing herein shall exempt the Receiver from any duty to
report or make disclosure imposed by applicable Environmental Legislation. The Receiver shall
not, as a result of this Order or anything done in pursuance of the Receiver's duties and powers
under this Order, be deemed to be in Possession of any of the Property within the meaning of any
Environmental Legislation, unless it is actually in possession.
LIMITATION ON THE RECEIVER’S LIABILITY
17.

THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result

of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any
other applicable legislation.
RECEIVER’S ACCOUNTS
18.

THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their

reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the
Property, as security for such fees and disbursements, both before and after the making of this
Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on
the Property, subject to any registered charge or security held by DUCA as of the date of this Order
(the “DUCA Security”), in which case the Receiver’s Charge will form a second charge on the
Property subordinate in priority to the DUCA Security, but otherwise the Receiver’s Charge will
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be in priority to all security interests, trusts, liens, charges and encumbrances, statutory or
otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the
BIA.
19.

THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are hereby
referred to a judge of the Commercial List of the Ontario Superior Court of Justice.
20.

THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates and
charges of the Receiver or its counsel, and such amounts shall constitute advances against its
remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP
21.

THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to

borrow by way of a revolving credit or otherwise, such monies from time to time as it may consider
necessary or desirable, provided that the outstanding principal amount does not exceed
$2,000,000.00 (or such greater amount as this Court may by further Order authorize) at any time,
at such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and is
hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in
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favour of any Person, but subordinate in priority to the DUCA Security, the Receiver’s Charge and
the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.
22.

THIS COURT ORDERS that the Term Sheet for Receiver’s Borrowings marked as

Exhibit “23” to the Shiller Affidavit, and the terms of and conditions of borrowings contained
therein, be and are hereby approved.
23.

THIS COURT ORDERS that neither the Receiver’s Borrowings Charge, nor any other

security granted by the Receiver in connection with its borrowings under this Order shall be
enforced without leave of this Court.
24.

THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates

substantially in the form annexed as Schedule "B" hereto (the "Receiver’s Certificates") for any
amount borrowed by it pursuant to this Order.
25.

THIS COURT ORDERS that the monies from time to time borrowed by the Receiver

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall, rank on a pari passu basis, unless otherwise agreed
to by the holders of any prior issued Receiver's Certificates.
SERVICE AND NOTICE
26.

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List
website

at

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-

commercial/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
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an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the following
URL ‘www.rosengoldberg.com/current-files.php’.
27.

THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile
transmission to the Respondent’s creditors or other interested parties at their respective addresses
as last shown on the records of the Respondent and that any such service or distribution by courier,
personal delivery or facsimile transmission shall be deemed to be received on the next business
day following the date of forwarding thereof, or if sent by ordinary mail, on the third business day
after mailing.
GENERAL
28.

THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder, and shall come back
before this Court on May 14, 2021 at 9:30 am to report on the Property.
29.

THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of the Respondent.
30.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give
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effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this Court, as
may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in
carrying out the terms of this Order.
31.

THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and that
the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside
Canada.
32.

THIS COURT ORDERS that the Applicants shall have their costs of this application, up

to and including entry and service of this Order, provided for by the terms of the Applicants’
security or, if not so provided by the Applicants' security, then on a substantial indemnity basis to
be paid by the Receiver from the Respondent’s estate with such priority and at such time as this
Court may determine.
33.

THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may order.
34.

THIS COURT ORDERS that notwithstanding the commencement of the within

Application and the appointment of the Receiver, the Applicants shall be deemed to be protecting
their security, shall not be deemed to have resorted to realizing upon their security over the
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Property, and the equitable right of redemption in respect of the Applicants’ mortgages over the
real property of the Respondent identified on the attached Schedule “A” shall not be triggered.
35.

THIS COURT ORDERS that the Confidential Exhibits shall be sealed, kept confidential

and not form part of the public record, but shall remain with counsel for the Applicants to be filed
at a later date, and when so filed shall be placed separate and apart from all other contents of the
Court file, in a sealed envelope attached to a notice that sets out the title of these proceedings and
a statement that the contents are subject to a sealing order.
36.

THIS COURT ORDERS that the Confidential Exhibits shall remain under seal until

further Order of the Court.
____________________________________
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SCHEDULE “A”
THE REAL PROPERTY
PIN

58201-0239 LT in LRO #51

Description: PART OF LOT 21 CONCESSION 1 SUNNIDALE BEING PTS 4, 5 & 6 ON PL
51R39403; TOGETHER WITH AN EASEMENT OVER PT 2 ON PL 51R33560
AS IN SC322575; TOGETHER WITH AN EASEMENT OVER PTS 6 & 9 ON PL
51R34628 AS IN SC692338; TOGETHER WITH AN EASEMENT OVER PART
LOT 21 CON 1 BEING PART 11, PLAN 51R34628 AS IN SC1630500;
TOWNSHIP OF ESSA
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SCHEDULE “B”
RECEIVER CERTIFICATE
CERTIFICATE NO. ______________
AMOUNT $_____________________
1.

THIS IS TO CERTIFY that Rosen Goldberg Inc., the non-possessory interim receiver (the

“Receiver”) of the real property of Mill Street Ventures GP Ltd. identified on Schedule “A” to the
Appointment Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”)
dated the ____ day of April, 2021___ (the “Order”) made in an action having Court file number
___________, has received as such Receiver from the holder of this certificate (the “Lender”) the
principal sum of $_________, being part of the total principal sum of $_________ which the
Receiver is authorized to borrow under and pursuant to the Order.
2.

The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day
of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per
cent above the prime commercial lending rate of Bank of _________ from time to time.
3.

Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself
out of such Property in respect of its remuneration and expenses.
4.

All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.
5.

Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the holder
of this certificate.
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6.

The charge securing this certificate shall operate so as to permit the Receiver to deal with

the Property as authorized by the Order and as authorized by any further or other order of the
Court.
7.

The Receiver does not undertake, and it is not under any personal liability, to pay any sum

in respect of which it may issue certificates under the terms of the Order.
DATED the ___ day of ________, 20__.
ROSEN GOLDBERG INC., solely in its capacity
as non-possessory interim receiver of the
Property, and not in its personal or corporate
capacity
Per:
Name:
Title:
Per:
Name:
Title:
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Court File No. CV-21-00660056-00CL
DORR CAPITAL CORPORATION et al
Applicants

and

MILL STREET VENTURES GP LTD.
Respondent
ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]
Proceeding commenced at Toronto
APPOINTMENT ORDER
(Non-Possessory Interim Receiver)
BLANEY MCMURTRY LLP
Barristers & Solicitors
2 Queen Street East, Suite 1500
Toronto ON M5C 3G5
Eric Golden (LSUC #38239M)
(416) 593-3927 (Tel)
Email: egolden@blaney.com

Chad Kopach (LSUC #48084G)
(416) 593-2985 (Tel)
Email: ckopach@blaney.com

Lawyers for the Applicants
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TAB E
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This is Exhibit “E” referred to in the Affidavit of Gary Gruneir
sworn by Gary Gruneir at the City of Toronto, in the Province
of Ontario, before me on August 20, 2021 in accordance with
O. Reg. 431/20, Administering Oath or Declaration Remotely.

Commissioner for Taking Affidavits (or as may be)

CHAD KOPACH
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This is Exhibit “F” referred to in the Affidavit of Gary Gruneir
sworn by Gary Gruneir at the City of Toronto, in the Province
of Ontario, before me on August 20, 2021 in accordance with
O. Reg. 431/20, Administering Oath or Declaration Remotely.

Commissioner for Taking Affidavits (or as may be)

CHAD KOPACH
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TAB G
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This is Exhibit “G” referred to in the Affidavit of Gary Gruneir
sworn by Gary Gruneir at the City of Toronto, in the Province
of Ontario, before me on August 20, 2021 in accordance with
O. Reg. 431/20, Administering Oath or Declaration Remotely.

Commissioner for Taking Affidavits (or as may be)

CHAD KOPACH
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This is Exhibit “H” referred to in the Affidavit of Gary Gruneir
sworn by Gary Gruneir at the City of Toronto, in the Province
of Ontario, before me on August 20, 2021 in accordance with
O. Reg. 431/20, Administering Oath or Declaration Remotely.

Commissioner for Taking Affidavits (or as may be)

CHAD KOPACH
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This is Exhibit “I” referred to in the Affidavit of Gary Gruneir
sworn by Gary Gruneir at the City of Toronto, in the Province
of Ontario, before me on August 20, 2021 in accordance with
O. Reg. 431/20, Administering Oath or Declaration Remotely.

Commissioner for Taking Affidavits (or as may be)

CHAD KOPACH
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Oren.Chaimovitch@devrylaw.ca

August 6, 2021
BY EMAIL: egolden@blaney.com
Blaney McMurtry LLP
2 Queen Street East
Suite 1500
Toronto, Ontario
M5C 3G5
Attn: Eric Golden
Dear Mr. Golden:
Re:

DUCA Financial Credit Union Ltd. (“DDUCA”) loan facilities in favour of Mill
Street Ventures GP Ltd. secured by a mortgage (the “Mortgage”) over 305 Mill
Street, Angus, Ontario
Our File No.: DUCA0029

Further to your email communication of yesterdays date, the amount required to discharge the
above Mortgage as at today’s date is as follows:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

Principal balance owing under Demand Loan:
Accrued interest on Demand Loan to August 6, 2021
Discharge fee
PPSA discharge fee
Letters of Credit
Letter of Credit Fee
Legal fees incurred to August 6, 2021 (estimated)
Total

$9,061,050.00
$137,706.60
$1,000.00
$100.00
$950,661.07
$23,766.53
$37,305.52
$10,211,589.72

In addition to the above, our fee for preparing and registering the Mortgage discharge is
$1,000.00 plus the cost of registration and HST for a total of $1,342.88.
Interest continues to accrue from August 6, 2021 to the date of payment at DUCA’s prime rate of
interest in effect from time to time plus 3.45% per annum, which as of today’s date is equal to
$1,601.20 per day. Funds received after 5 pm are deemed to be received the next business day.
You may deliver the above funds by certified cheque drawn on a lawyer’s trust account to our
office made payable to Devry Smith Frank LLP, In Trust. Alternatively, funds may wired
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directly into our trust account. We would provide details of our trust account shortly in advance
of such payment.
Upon receipt of the requisite funds, we will discharge the Mortgage and related assignment of
rents and provide you evidence of registration. Funds paid above in relation to the Letters of
Credit would to be retained by DUCA as security for the obligations under the Letters of Credit
until the Letters of Credit are returned to DUCA by the town. DUCA would need to retain a first
ranking security interest in such funds until the Letters of Credit are returned.
The foregoing amount is current only to the date indicated and includes all costs of which we are
aware to date. Any costs which have not been disclosed or which may later arise, are reserved
and a discharge of the mortgage will not be provided until all such costs are paid. It is subject to
any adjustments or corrections occasioned by returned payments, payments to satisfy third party
or priority claims, errors or omissions.
We advise that no intermediate acts, negotiations, or indulgences shall act as a waiver of the
Credit Union’s rights, or, demand for payment unless so expressly stated in writing.
Yours truly,
DEVRY SMITH FRANK LLP

Oren Chaimovitch
OHC:oc
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APPENDIX “A”
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Court File No. CV-21-00660056-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]

THE HONOURABLE
JUSTICE PATTILLO

)
)
)

TUESDAY, THE 20th
DAY OF APRIL, 2021

B E T W E E N:
DORR CAPITAL CORPORATION,
COMMUNITY TRUST COMPANY and
2098535 ALBERTA LTD.
Applicants
- and -

MILL STREET VENTURES GP LTD.
Respondent
APPLICATION UNDER Section 47 of the Bankruptcy and Insolvency Act
R.S.C.1985 c. B-3, as amended
APPOINTMENT ORDER
(Non-Possessory Interim Receiver)
THIS APPLICATION made by Dorr Capital Corporation, Community Trust Company,
and 2098535 Alberta Ltd. (collectively, the “Applicants”), for an Order pursuant to section 47(1)
of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") appointing
Rosen Goldberg Inc. (“Rosen Goldberg”) as non-possessory interim receiver of certain property
of Mill Street Ventures GP Ltd. (the “Respondent”) municipally known as 305 Mill Street, Angus,
Ontario and legally described in Schedule “A” hereto (the “Property”), and sealing the
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confidential exhibits (the “Confidential Exhibits”) to the Affidavit of Robert Shiller, sworn April
14, 2021, (the “Shiller Affidavit”) from the public record until further Order of the Court, was
heard this day by Zoom videoconference due to the Covid-19 pandemic.
ON READING the Shiller Affidavit and the Exhibits thereto, including the Confidential
Exhibits, on hearing submissions of counsel for the Applicants, the Respondent and DUCA
Financial Services Credit Union Ltd. (“DUCA”), on being advised of the consent of the
Respondent and that DUCA was not opposing the herein Order, and on reading the consent of
Rosen Goldberg to act as the non-possessory interim receiver,
SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Application and the

Application Record herein is hereby abridged and validated so that this Application is properly
returnable today and hereby dispenses with further service thereof.
APPOINTMENT
2.

THIS COURT ORDERS that pursuant to section 47(1) of the BIA, Rosen Goldberg is

hereby appointed non-possessory interim receiver (in such capacity, the “Receiver”) of the
Property.
RECEIVER’S POWERS
3.

THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the
following where the Receiver considers it necessary or desirable:
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(a)

to take possession of and exercise control over any and all proceeds, receipts and
disbursements arising out of or from the Property;

(b)

to receive, preserve, and protect the Property, or any part or parts thereof, including,
but not limited to, the changing of locks and security codes, the engaging of
independent security personnel, the taking of physical inventories and the
placement of such insurance coverage as may be necessary or desirable;

(c)

to engage contractors, tradespersons, quantity surveyors, consultants, construction
consultants, appraisers, agents, experts, auditors, accountants, managers, including
a property manager and/or a construction manager, counsel and such other persons
from time to time and on whatever basis, including on a temporary basis, to assist
with the exercise of the Receiver's powers and duties, including without limitation
those conferred by this Order;

(d)

to undertake any renovations and make any repairs to the Property necessary to
ensure the Property is well maintained and rentable and is in compliance with the
applicable laws and building codes;

(e)

to undertake any construction at the Property necessary to complete construction of
the Project (as that term is defined in the Shiller Affidavit) in compliance with
applicable laws and building codes;

(f)

to market available rental units, and subject to Court approval or consent of the
Respondent and DUCA enter into new rental agreements;
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(g)

to purchase or lease such machinery, equipment, inventories, supplies, premises or
other assets to continue the business of the Respondent or any part or parts thereof;

(h)

to receive and collect all monies and accounts now owed or hereafter owing to the
Respondent in respect of the Property and to exercise all remedies of the
Respondent in collecting such monies, including, without limitation, to enforce any
security held by the Respondent in respect of the Property;

(i)

to settle, extend or compromise any indebtedness owing to the Respondent;

(j)

to deal with any lien claims, trust claims, and trust funds that have been or may be
registered or which arise in respect of the Property, including any part or parts
thereof, and, with approval of this Court, to make any required distribution(s) to
any contractor or subcontractor of the Respondent or to or on behalf of any
beneficiaries of any such trust funds pursuant to section 85 of the Construction Act;

(k)

to undertake environmental, geotechnical or worker’s health and safety assessments
of the Property and the operations of the Respondent;

(l)

to execute, assign, issue and endorse documents of whatever nature in respect of
any of the Property, whether in the Receiver's name or in the name and on behalf
of the Respondent, for any purpose pursuant to this Order;

(m)

to initiate, prosecute and continue the prosecution of any and all proceedings and
to defend all proceedings now pending or hereafter instituted with respect to the
Property and to settle or compromise any such proceedings, and the authority
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hereby conveyed shall extend to such appeals or applications for judicial review in
respect of any order or judgment pronounced in any such proceeding;
(n)

to report to, meet with and discuss with such affected Persons (as defined below)
as the Receiver deems appropriate on all matters relating to the Property and the
receivership, and to share information, subject to such terms as to confidentiality as
the Receiver deems advisable;

(o)

to register a copy of this Order and any other Orders in respect of the Property,
against title to the Property;

(p)

to apply for any permits, licences, approvals or permissions as may be required by
any governmental authority in respect of the Property and any renewals thereof for
and on behalf of and, if thought desirable by the Receiver, in the name of the
Respondent;

(q)

to take any steps reasonably incidental to the exercise of these powers or the
performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),
including the Respondent, and without interference from any other Person.
4.

THIS COURT ORDERS that, without further Court Order, the Receiver shall not take

possession of the Property, and shall not be deemed to have done so by reason of its appointment
herein, and/or from exercising any of the rights and/or powers conferred in paragraph 3 above, or
in any of the paragraphs below, including without limitation the retainer if necessary of one or

185

more contractors to enter on to the Property and provide materials or services to the Property.
Notwithstanding that the Receiver shall not take possession, or be deemed to have taken
possession, of the Property without further Court Order, the Respondent shall not after the
appointment of the Receiver take any affirmative action in relation to the Property except at the
direction of and with the written consent of the Receiver, or by way of Court Order.
DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER
5.

THIS COURT ORDERS that (i) the Respondent, (ii) all of its current and former

directors, officers, employees, agents, accountants, legal counsel and shareholders, and all other
persons acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the foregoing,
collectively, being "Persons" and each being a "Person") shall forthwith, upon notice of the herein
Order, advise the Receiver of the existence of any aspect(s) or portion(s) of the Property in such
Person's possession or control, shall grant immediate and continued access to the Property to the
Receiver, and shall deliver all such Property to the Receiver upon the Receiver's request.
6.

THIS COURT ORDERS that all Persons having notice of the herein Order shall forthwith

advise the Receiver of the existence of any books, documents, securities, contracts, orders,
corporate and accounting records, and any other papers, records and information of any kind
related to the business or affairs of the Respondent in respect of the Property, and any computer
programs, computer tapes, computer disks, or other data storage media containing any such
information (the foregoing, collectively, the "Records") in that Person's possession or control, and
shall provide to the Receiver or permit the Receiver to make, retain and take away copies thereof
and grant to the Receiver unfettered access to and use of accounting, computer, software and
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physical facilities relating thereto, provided however that nothing in this paragraph 6 or in
paragraph 7 of this Order shall require the delivery of Records, or the granting of access to Records,
which may not be disclosed or provided to the Receiver due to the privilege attaching to solicitorclient communication or due to statutory provisions prohibiting such disclosure.
7.

THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons having notice of the herein Order and in possession or control
of such Records shall forthwith give unfettered access to the Receiver for the purpose of allowing
the Receiver to recover and fully copy all of the information contained therein whether by way of
printing the information onto paper or making copies of computer disks or such other manner of
retrieving and copying the information as the Receiver in its discretion deems expedient, and shall
not alter, erase or destroy any Records without the prior written consent of the Receiver. Further,
for the purposes of this paragraph, all Persons having notice of the herein Order shall provide the
Receiver with all such assistance in gaining immediate access to the information in the Records as
the Receiver may in its discretion require including providing the Receiver with instructions on
the use of any computer or other system and providing the Receiver with any and all access codes,
account names and account numbers that may be required to gain access to the information.
NO PROCEEDINGS AGAINST THE RECEIVER
8.

THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except
with the written consent of the Receiver or with leave of this Court.
NO PROCEEDINGS AGAINST THE RESPONDENT OR THE PROPERTY
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9.

THIS COURT ORDERS that no Proceeding against or in respect of the Respondent in

relation to the Property or against the Property shall be commenced or continued except with the
written consent of the Receiver or with leave of this Court and any and all Proceedings currently
under way against or in respect of the Respondent in relation to the Property or against the Property
are hereby stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES
10.

THIS COURT ORDERS that all rights and remedies against the Respondent and/or the

Receiveraffecting the Property, are hereby stayed and suspended except with the written consent
of the Receiver or leave of this Court, provided however that this stay and suspension does not
apply in respect of any "eligible financial contract" as defined in the BIA, and further provided
that nothing in this paragraph shall (i) empower the Receiver or the Respondent to carry on any
business which the Respondent is not lawfully entitled to carry on, (ii) exempt the Receiver or the
Respondent from compliance with statutory or regulatory provisions relating to health, safety or
the environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,
or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH THE RECEIVER
11.

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence
or permit in favour of or held by the Respondent in respect of the Property, without written consent
of the Receiver or leave of this Court.
CONTINUATION OF SERVICES
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12.

THIS COURT ORDERS that all Persons having oral or written agreements with the

Respondent or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Respondent in respect of the Property are hereby restrained until further Order of this Court
from discontinuing, altering, interfering with or terminating the supply of such goods or services
as may be required by the Receiver, and that the Receiver shall be entitled to the continued use of
the Respondent’s current telephone numbers, facsimile numbers, internet addresses and domain
names in respect of the Property, provided in each case that the normal prices or charges for all
such goods or services received after the date of this Order are paid by the Receiver in accordance
with normal payment practices of the Respondent or such other practices as may be agreed upon
by the supplier or service provider and the Receiver, or as may be ordered by this Court.
13.

THIS COURT ORDERS that in the event that an account for the supply of goods and/or

services is transferred from the Respondent to the Receiver, or is otherwise established in the
Receiver’s name, no Person, including but not limited to a utility service provider, shall assess or
otherwise require the Receiver to post a security deposit as a condition to the transfer/establishment
of the account.
RECEIVER TO HOLD FUNDS
14.

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of

payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the collection of any accounts receivable in whole
or in part in respect of the Property, whether in existence on the date of this Order or hereafter
coming into existence, shall be deposited into one or more new accounts to be opened by the
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Receiver (the "Post Receivership Accounts") and the monies standing to the credit of such Post
Receivership Accounts from time to time, net of any disbursements provided for herein, shall be
held by the Receiver to be paid in accordance with the terms of this Order or any further Order of
this Court.
EMPLOYEES
15.

THIS COURT ORDERS that all employees of the Respondent shall remain the

employees of the Respondent until such time as the Receiver, on the Respondent’s behalf, may
terminate the employment of such employees. The Receiver shall not be liable for any employeerelated liabilities, including any successor employer liabilities as provided for in section 14.06(1.2)
of the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or
in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner
Protection Program Act.
LIMITATION ON ENVIRONMENTAL LIABILITIES
16.

THIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, charge, possession or management (separately and/or collectively,
"Possession") of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection, conservation,
enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste
or other contamination including, without limitation, the Canadian Environmental Protection Act,
the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario
Occupational Health and Safety Act and regulations thereunder (the "Environmental
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Legislation"), provided however that nothing herein shall exempt the Receiver from any duty to
report or make disclosure imposed by applicable Environmental Legislation. The Receiver shall
not, as a result of this Order or anything done in pursuance of the Receiver's duties and powers
under this Order, be deemed to be in Possession of any of the Property within the meaning of any
Environmental Legislation, unless it is actually in possession.
LIMITATION ON THE RECEIVER’S LIABILITY
17.

THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result

of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any
other applicable legislation.
RECEIVER’S ACCOUNTS
18.

THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their

reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the
Property, as security for such fees and disbursements, both before and after the making of this
Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on
the Property, subject to any registered charge or security held by DUCA as of the date of this Order
(the “DUCA Security”), in which case the Receiver’s Charge will form a second charge on the
Property subordinate in priority to the DUCA Security, but otherwise the Receiver’s Charge will
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be in priority to all security interests, trusts, liens, charges and encumbrances, statutory or
otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the
BIA.
19.

THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are hereby
referred to a judge of the Commercial List of the Ontario Superior Court of Justice.
20.

THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates and
charges of the Receiver or its counsel, and such amounts shall constitute advances against its
remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP
21.

THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to

borrow by way of a revolving credit or otherwise, such monies from time to time as it may consider
necessary or desirable, provided that the outstanding principal amount does not exceed
$2,000,000.00 (or such greater amount as this Court may by further Order authorize) at any time,
at such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and is
hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in
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favour of any Person, but subordinate in priority to the DUCA Security, the Receiver’s Charge and
the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.
22.

THIS COURT ORDERS that the Term Sheet for Receiver’s Borrowings marked as

Exhibit “23” to the Shiller Affidavit, and the terms of and conditions of borrowings contained
therein, be and are hereby approved.
23.

THIS COURT ORDERS that neither the Receiver’s Borrowings Charge, nor any other

security granted by the Receiver in connection with its borrowings under this Order shall be
enforced without leave of this Court.
24.

THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates

substantially in the form annexed as Schedule "B" hereto (the "Receiver’s Certificates") for any
amount borrowed by it pursuant to this Order.
25.

THIS COURT ORDERS that the monies from time to time borrowed by the Receiver

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall, rank on a pari passu basis, unless otherwise agreed
to by the holders of any prior issued Receiver's Certificates.
SERVICE AND NOTICE
26.

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List
website

at

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-

commercial/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
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an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the following
URL ‘www.rosengoldberg.com/current-files.php’.
27.

THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile
transmission to the Respondent’s creditors or other interested parties at their respective addresses
as last shown on the records of the Respondent and that any such service or distribution by courier,
personal delivery or facsimile transmission shall be deemed to be received on the next business
day following the date of forwarding thereof, or if sent by ordinary mail, on the third business day
after mailing.
GENERAL
28.

THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder, and shall come back
before this Court on May 14, 2021 at 9:30 am to report on the Property.
29.

THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of the Respondent.
30.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give
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effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this Court, as
may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in
carrying out the terms of this Order.
31.

THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and that
the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside
Canada.
32.

THIS COURT ORDERS that the Applicants shall have their costs of this application, up

to and including entry and service of this Order, provided for by the terms of the Applicants’
security or, if not so provided by the Applicants' security, then on a substantial indemnity basis to
be paid by the Receiver from the Respondent’s estate with such priority and at such time as this
Court may determine.
33.

THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may order.
34.

THIS COURT ORDERS that notwithstanding the commencement of the within

Application and the appointment of the Receiver, the Applicants shall be deemed to be protecting
their security, shall not be deemed to have resorted to realizing upon their security over the
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Property, and the equitable right of redemption in respect of the Applicants’ mortgages over the
real property of the Respondent identified on the attached Schedule “A” shall not be triggered.
35.

THIS COURT ORDERS that the Confidential Exhibits shall be sealed, kept confidential

and not form part of the public record, but shall remain with counsel for the Applicants to be filed
at a later date, and when so filed shall be placed separate and apart from all other contents of the
Court file, in a sealed envelope attached to a notice that sets out the title of these proceedings and
a statement that the contents are subject to a sealing order.
36.

THIS COURT ORDERS that the Confidential Exhibits shall remain under seal until

further Order of the Court.
____________________________________
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SCHEDULE “A”
THE REAL PROPERTY
PIN

58201-0239 LT in LRO #51

Description: PART OF LOT 21 CONCESSION 1 SUNNIDALE BEING PTS 4, 5 & 6 ON PL
51R39403; TOGETHER WITH AN EASEMENT OVER PT 2 ON PL 51R33560
AS IN SC322575; TOGETHER WITH AN EASEMENT OVER PTS 6 & 9 ON PL
51R34628 AS IN SC692338; TOGETHER WITH AN EASEMENT OVER PART
LOT 21 CON 1 BEING PART 11, PLAN 51R34628 AS IN SC1630500;
TOWNSHIP OF ESSA
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SCHEDULE “B”
RECEIVER CERTIFICATE
CERTIFICATE NO. ______________
AMOUNT $_____________________
1.

THIS IS TO CERTIFY that Rosen Goldberg Inc., the non-possessory interim receiver (the

“Receiver”) of the real property of Mill Street Ventures GP Ltd. identified on Schedule “A” to the
Appointment Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”)
dated the ____ day of April, 2021___ (the “Order”) made in an action having Court file number
___________, has received as such Receiver from the holder of this certificate (the “Lender”) the
principal sum of $_________, being part of the total principal sum of $_________ which the
Receiver is authorized to borrow under and pursuant to the Order.
2.

The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day
of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per
cent above the prime commercial lending rate of Bank of _________ from time to time.
3.

Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself
out of such Property in respect of its remuneration and expenses.
4.

All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.
5.

Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the holder
of this certificate.
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6.

The charge securing this certificate shall operate so as to permit the Receiver to deal with

the Property as authorized by the Order and as authorized by any further or other order of the
Court.
7.

The Receiver does not undertake, and it is not under any personal liability, to pay any sum

in respect of which it may issue certificates under the terms of the Order.
DATED the ___ day of ________, 20__.
ROSEN GOLDBERG INC., solely in its capacity
as non-possessory interim receiver of the
Property, and not in its personal or corporate
capacity
Per:
Name:
Title:
Per:
Name:
Title:
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