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Court File No. CV-20-00640347-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N: 

MELVYN EISEN, TRUSTEE 

Applicant 

- and - 

DIAM DANFORTH PROPERTY INC. 
  

Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act  
Section 101 of the Courts of Justice Act, and Section 68(1) of the Construction Act 

NOTICE OF MOTION 

 ROSEN GOLDBERG INC. (“Rosen Goldberg”), in its capacity as Court-appointed non-

possessory Receiver and construction lien trustee (in this capacity, the “Receiver”) of the Real 

Property municipally known as 2359 Danforth Avenue, Toronto, Ontario (the “Real Property”), 

and all other property, assets and undertakings of DIAM Danforth Property Inc. (“DIAM”, or the 

“Debtor”) acquired for, or used in relation to a business carried on by the Debtor, will make a 

motion to a Judge of the Commercial List, on Tuesday, May 11, 2021, at 12:00 p.m., or as soon 

after that time as the motion can be heard by Zoom videoconference. 

 PROPOSED METHOD OF HEARING: The Motion is to be heard by judicial video 

conference via Zoom at Toronto, Ontario, in accordance with the changes to Commercial List 

operations in light of COVID-19 and the Notice to the Profession dated May 13, 2020, issued by 

Chief Justice Morawetz.  The Zoom conference call-in details are attached as Schedule “A” hereto. 
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THE MOTION IS FOR an Order:   

1. if necessary, abridging the time for service of the Receiver’s Motion Record and 

related Notice of Motion, validating service of the Motion Record and related Notice 

of Motion, and dispensing with further service thereof; 

2. approving of the activities of the Receiver, and its proposed activities, as described 

in the second report of the Receiver dated June 12, 2020 (the “Second Report”), the 

supplementary third report of the Receiver dated August 11, 2020 (the 

“Supplementary Third Report”), and in the fourth report of the Receiver dated 

March 19, 2021 (the “Fourth Report”);  

3. sealing Confidential Appendix “1” to the Fourth Report pending further Order of this 

Honourable Court; 

4. authorizing the Receiver to remit to Olympia Trust Company (“Olympia Trust”) in 

respect of its second-ranking mortgage over the Real Property (the “OT Second 

Mortgage”) $550,000 from the net remaining proceeds of sale of the Real Property 

(the “OT Remittance”), for the purposes of distribution by Olympia Trust to the 99 

investors in the OT Second Mortgage on a pro-rated basis pursuant to the percentage 

of each investor’s investment(s) in the OT Second Mortgage as set out in Appendix 

“C” to the Fourth Report (the “OT Second Mortgage Investment Summary”), with 

such distribution to made by Olympia Trust forthwith upon its  receipt of the OT 

Remittance, and without any deduction by Olympia Trust from the OT Remittance 

for fees, costs, charges, penalties, or otherwise; 

5. approving the Receiver’s Interim Statement of Receipts and Disbursements from 

May 4, 2020, to April 30, 2021, and the professional fees of the Receiver and its 

counsel Blaney McMurtry LLP (“Blaney”); and,  

6. such further and other relief as counsel may advise and this Honourable Court may 

permit. 
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THE GROUNDS FOR THE MOTION ARE: 

Background 

1. pursuant to a receivership application issued on May 1, 2020, and the Order of Justice 

Koehnen made May 4, 2020 (the “Appointment Order”), Rosen Goldberg was 

appointed non-possessory Receiver of the Real Property, among other things;  

2. the Debtor was the registered owner of the Real Property, which was a construction 

site (the “Site”) situated on a 0.46-acre parcel of land located in the Danforth East 

neighbourhood of Toronto.  Development proposed for the Real Property included a 

139-unit residential condominium building (the “Project”), subject to the 

completion of necessary studies, financial payments and municipal approvals; 

3. the Project had remained in an effective state of construction dormancy since January 

2019.  As of the date of the Appointment Order, the Project languished in a very 

early stage of construction.  Work was limited to a large open-excavated hole and 

certain base concrete work and accompanying exposed reinforcement bar, above 

which the temporary shoring had been installed.  At the time of the Receiver’s 

appointment, the temporary shoring had already exceeded its service life and was at 

risk of collapse.  Given the risk of collapse, and the associated public safety risk at 

the Site and to surrounding properties, the construction project at the Site was the 

subject of an Order to Remedy Unsafe Building (the “Work Order”) from the City 

of Toronto (the “City”), pursuant to subsection 15.8(4) of the Building Code Act; 

Final Payment for Immediate Remediation Work 

4. following its appointment, the Receiver retained the engineering firm Thornton 

Tomasetti Inc. (“Thorntons”) to, among other things, address the City’s Work Order 

by issuing a report detailing immediate shoring remediation work to be completed at 

the Site (the “Immediate Remediation Work”); 
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5. on May 22, 2020, Justice Koehnen made an order approving, among other things, 

the retainer of a contractor to carry out the Immediate Remediation Work, which was 

completed by Alloy Fusion Inc. (“Alloy Fusion”); 

6. Alloy Fusion’s work was completed prior to closing of the sale of Real Property by 

the Receiver, and certified as completed by Thorntons on August 18, 2020 (following 

the closing on July 17, 2020, as set out below). The balance outstanding to Alloy 

Fusion of $107,454, inclusive of HST, has been paid to Alloy Fusion; 

7. the Receiver’s retainer of Thorntons ended following certification of Alloy Fusion’s 

contract.  The Receiver paid Thorntons for its engineering and consulting services 

supplied in the amount of $45,705, inclusive of HST; 

Sale and Distribution of Proceeds 

8. the transaction for the sale of the Real Property closed on July 17, 2020, pursuant to 

a sale approval and vesting order made by Justice Koehnen dated June 17, 2020; 

9. on July 15, 2020 (the “July Motion”), Justice Kohenen made a distribution Order 

(the “First Distribution Order”) pursuant to which the Applicant (the first 

mortgagee) was paid out in full save and except for a claim for legal fees made by 

Melvyn Eisen;   

10. pursuant to an order of Justice Koehnen dated August 6, 2020 (the “Second 

Distribution Order”), the Receiver paid the sum of $20,000, inclusive of tax, to 

Melvyn Eisen in satisfaction of his claim for legal fees; 

11. to date, no funds have been distributed in respect of the OT Second Mortgage; 

12. the Receiver is currently holding surplus proceeds of sale totaling $648,335, and as 

set out below proposes to distribute at this time $550,000 to the 99 investors in the 

OT Second Mortgage, with the balance to be distributed at a later date following 
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resolution of all outstanding matters in the Receivership and pursuant to an Order 

made at the time the Receiver seeks its discharge;  

13. as detailed below, the Receiver had previously determined that there will be a 

significant shortfall under the OT Second Mortgage;   

The OT Second Mortgage 

14. the OT Second Mortgage was funded through four tranches of payments, originally 

from 35 individual investors (the “Initial OT Investors”) who advanced a total of 

approximately $1,707,164 through combinations of RRSPs, LRSPs, TFSAs, LIRAs 

and non-registered plans.  There were ultimately 99 investors (the “OT Investors”) 

in the OT Second Mortgage who collectively advanced $5,000,000 through four 

tranches; 

15. the Receiver expects a recovery of less than $700,000 for the OT Second Mortgage. 

In other words, there will be a shortfall of over $4,300,000 under the OT Second 

Mortgage;   

16. it was brought to the Receiver’s attention that there was a lack of clarity from the 

documents that had been made available to the Receiver on how the OT Investors in 

were to be repaid in the event of a shortfall.  Specifically, while the documents 

confirmed that the 64 OT Investors who advanced funds in the second, third and 

fourth tranches (the “Subsequent OT Investors”) knew that they were advancing 

part of what would eventually be a $5,000,000 loan with no right to priority over 

other OT Investors in the event of a shortfall, there were no documents confirming 

this in respect of the Initial OT Investors.  The Receiver accordingly sought advice 

and directions from the Court regarding the payout of the OT Second Mortgage at 

the return of the July Motion; 
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17. the Receiver delivered the Supplementary Third Report detailing, among other 

things, its attempts at obtaining information and documentation to allow it to 

determine how the surplus funds are to be paid to the OT Investors (and in particular 

the Initial OT Investors), as well as an e-mail list for the OT Investors so they could 

all be placed on notice of the Receiver’s determination in this regard;  

18. the Receiver determined that the only source for immediate production of the 

required documentation was Dilreet Singh Dandiwal (“Dandiwal”), who was the 

lawyer who had registered the OT Second Mortgage. Dandiwal refused to produce 

his file without an Order requiring him to do so, and Olympia Trust refused to 

produce the OT Investors’ e-mail addresses without an Order. In both cases, 

Dandiwal and Olympia Trust advised that they would not oppose the Receiver’s 

motion for an Order that they produce the documentation and information, 

respectively; 

19. the Receiver’s motion for advice and direction was heard on August 13, 2020. On 

that date, Justice Conway ordered, among other things, production to the Receiver 

of Dandiwal’s file for the OT Second Mortgage.  Justice Conway further ordered 

Olympia Trust to produce a list of the OT Investors’ last known e-mail addresses; 

20. based on the Receiver’s counsel’s review of the Dandiwal file documents, each of 

the Initial OT Investors signed a document confirming that their respective 

investments were (a) part of a larger tranche of $1,707,164, and (b) secured by the 

second mortgage (of which the first tranche was a part) which would increase from 

time to time “to a MAXIMUM OF $5,000,000.00” (emphasis in original); 

21. there was no evidence in the Dandiwal file that, in the event the loan increased to the 

maximum of $5,000,000 (which in fact took place) and there was a shortfall in 

repayment of the loan, the Initial OT Investors expected or were to be paid in priority 

to any Subsequent OT Investors; 
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22. accordingly, the Receiver’s conclusion regarding payment priority is that the 99 OT 

Investors, including the Initial OT Investors, are to share in the remaining proceeds 

of sale pro rata;   

Distribution of Funds 

23. in the Supplementary Third Report, the Receiver noted Olympia Trust’s caution that 

the funds to be distributed to the OT Investors may attract negative tax consequences 

if they are paid to the investors directly. By way of e-mail dated July 27, 2020,  

Olympia Trust confirmed to the Receiver that it would attend to collecting and 

distributing the funds, and would not charge a fee for doing so;   

24. if the Order sought herein is made, the Receiver proposes to make the OT Remittance 

payment of $550,000 within 30 days of the Order being issued;  

25. the Receiver also proposes to make the OT Remittance payment directly to Olympia 

Trust, to be distributed by Olympia Trust to the OT Investors on a pro-rated basis, 

without any deduction by Olympia Trust for fees, costs, charges, penalties, or 

otherwise; 

26. the Receiver has filed returns with CRA in respect of HST refunds for costs and 

expenses it has incurred in the Receivership.  CRA has not yet made a determination 

in respect of these returns for HST refunds, and the Receiver would likely appeal if 

the HST refunds were not made by CRA.  Apart from these potential HST refunds, 

the Receiver does not expect any additional revenue in respect of the Receivership.  

Any further surplus funds to be remitted to Olympia Trust on behalf of the OT 

Investors at some point in the future (for example, in respect of the HST refund), will 

be made by the Receiver in the same manner as the OT Remittance, by way of a 

subsequent Court Order to be sought at the same time the Receiver seeks its 

discharge;  
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Off-Title Lien Issues 

27. there were two ongoing lien claims that pre-dated the Appointment Order, and for 

which security had been posted: one by Mykon Electric Ltd. (“Mykon”), and the 

other by  Skygrid Construction Inc. (“Skygrid”).  Given the posting of security, 

neither lien constituted a claim against DIAM’s interest in the Real Property; 

28. the Mykon lien had been settled prior to the Appointment Order, but the settlement 

had not been completed. The Court authorized the Receiver to complete the 

settlement of this lien claim in the First Distribution Order.  The Receiver moved 

before a Construction Master to implement the settlement, and the Mykon lien claim 

has now been dismissed; 

29. Skygrid’s lien action was commenced in February, 2019, but not advanced beyond 

the exchange of pleadings. In its Third Report, the Receiver proposed to have the 

defence of Skygrid’s claims revert to DIAM following the Receiver’s discharge; 

30. the Construction Act requires a lien action be set down for trial within two years, 

failing which the lien expires.  Accordingly, Skygrid was required to bring a motion 

for an Order lifting the stay under the Appointment Order to obtain an Order that its 

lien action was deemed set down for trial in early February, 2021. The Receiver 

consented to the limited lifting of the stay on terms, and pursuant to the Order of 

Justice Cavanaugh dated February 5, 2021, among other things the stay was lifted 

for the purpose of obtaining an Order that the Skygrid lien action was set down for 

trial;   
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Receipts and Disbursements 

31. the Statement of Receipts and Disbursements of the Receiver attached as Appendix 

“Q” to the Fourth Report is a fair and accurate representation of the funds received 

and disbursed directly by the Receiver from May 4, 2020, to April 30, 2021. It sets 

out actual receipts over disbursements of approximately $648,335; 

32. the Receiver retained Blaney as its counsel for legal matters that have arisen in 

respect of the Receivership; 

33. the fees and disbursements of the Receiver and of Blaney that are sought to be 

approved on this motion are fair and reasonable in the circumstances;    

34. Section 249 of the Bankruptcy and Insolvency Act; and  

35. Rules 1.04, 2.01, 2.03, 3.02(1), and 16.08 of the Rules of Civil Procedure. 

 
THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

Motion: 

1. the First Report of the Receiver dated May 19, 2020; 

2. the Second Report of the Receiver dated June 12, 2020; 

3. the Third Report of the Receiver dated July 10, 2020;  

4. the Supplementary Third Report of the Receiver dated August 11, 2020; 

5. the Fourth Report of the Receiver dated May 4, 2021; and 
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6. such further and other material as counsel may advise and this Honourable Court may 

permit. 

 
Date: May 4, 2021 

 
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East, Suite 1500 
Toronto ON  M5C 3G5 
 
Eric Golden (LSUC #38239M) 
(416) 593-3927 (Tel) 
(416) 596-2049 (Fax) 
Email: egolden@blaney.com 
 
Chad Kopach (LSUC #48084G) 
(416) 593-2985 (Tel) 
(416) 594-5095 (Fax) 
Email: ckopach@blaney.com 
 
Lawyers for Rosen Goldberg Inc.,  
in its capacity as Court-appointed non-
possessory Receiver 

 

TO: SERVICE LIST 
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Schedule “A” 

 
Conference Details to join Motion via Zoom 

 

Join Zoom Meeting 
https://blaney.zoom.us/j/92496682779?pwd=anE5RnJuR2xSazdhUkY0eWdxY3JZZz09 
 
Meeting ID: 924 9668 2779 
Passcode: 772595 
One tap mobile 
+16473744685,,92496682779#,,,,*772595# Canada  
+16475580588,,92496682779#,,,,*772595# Canada 
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Olympia Trust Company in Trust For:

CLIENT PLAN # PLAN TYPE INV AMOUNT %
2278653 ONTARIO LTD 147819 CORP $30,000.00 0.60%
2407244 ONTARIO INC 147720 CORP $50,000.00 1.00%
AUJLA, NIRMAL SINGH 122917 RRSP $39,500.00 0.79%
BADWAL BHAGAT SINGH 133749 RRIF $64,600.00 1.29%
BADWAL, BHAGAT 143912 TFSA $46,500.00 0.93%
BADWAL, SURINDER 143914 TFSA $46,500.00 0.93%
BADWAL, SURINDER 143630 RRSP $25,900.00 0.52%
BAINS, KASHMIR 136358 RRSP SPOUSAL $12,160.00 0.24%
BAINS, KULDIP 136363 LIRA $24,635.00 0.49%
BAINS, KULDIP 136356 RRSP $45,235.00 0.90%
BAL, GURPAL 134552 RRSP SPOUSAL $34,250.00 0.69%
BAL, GURPAL 134551 RRSP $27,600.00 0.55%
BAL, SURINDERJIT KAUR 134554 RRSP SPOUSAL $168,800.00 3.38%
BASRA, AMRIK SINGH 132428 TFSA $36,500.00 0.73%
BHANWER, KULJEET 140585 LRSP $25,597.00 0.51%
BHANWER, KULJEET 134815 RRSP $19,855.00 0.40%
BIRDI, GURDEV 136656 TFSA $35,000.00 0.70%
BIRDI, GURDEV 133907 RRSP SPOUSAL $14,200.00 0.28%
BIRDI, GURDEV 133906 RRSP $11,800.00 0.24%
BIRDI, HARDEEP 145844 RRSP $25,000.00 0.50%
BIRDI, KAMALJEET 145843 RRSP SPOUSAL $29,150.00 0.58%
BIRDI, LAKHVIR 146558 TFSA $46,500.00 0.93%
BIRDI, ROOP 136652 TFSA $35,000.00 0.70%
BRAR, BALJINDER 146572 RRSP $126,000.00 2.52%
BRAR, PARAMJIT 146574 RRSP SPOUSAL $40,000.00 0.80%
CHAHIL, PAVITTER 129195 RRSP $6,080.00 0.12%
CHAHIL, PAVITTER SINGH 129195 RRSP $70,645.00 1.41%
CHATHA, SIKANDER 142992 TFSA $46,200.00 0.92%
CHITRA, OMAR 114734 RRSP $39,100.00 0.78%
DHALIWAL, SUKHBIR 114920 RRSP $40,000.00 0.80%
DHALIWAL, TAPINDERJIT 114924 RRSP $5,000.00 0.10%
DHAMRAIT, KAMALPREET 146571 TFSA $46,500.00 0.93%
DHAMRAIT, RAJWANT 146570 TFSA $46,500.00 0.93%
DHESI, RANJIT 133634 TFSA $37,270.00 0.75%
DHILLON, PARMINDER 137612 TFSA $14,950.00 0.30%
DOSANJH, JASBIR 144402 TFSA $46,500.00 0.93%
FERGUSON, IRENE 144360 TFSA $39,700.00 0.79%
FERGUSON, IRENE 88127 RRSP $19,450.00 0.39%
FERGUSON, WILLIAM 88126 RRSP $20,485.00 0.41%
GARCHA, BALJIT 129201 RRSP $69,853.00 1.40%
GILDHARRY, HARRILAL 133771 RRSP $10,150.00 0.20%
GILL, BALJIT 142997 TFSA $46,200.00 0.92%
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GILL, GURPREET 126347 LIRA $60,961.00 1.22%
GILL, GURPREET 126347 LIRA $5,170.00 0.10%
GILL, HARVINDER 142620 RRSP $23,900.00 0.48%
GILL, JUGJIT 148147 TFSA $46,000.00 0.92%
GILL, KULDIP 148146 TFSA $41,000.00 0.82%
GILL, SUKHMANDER 148144 TFSA $43,000.00 0.86%
GILL, TARDIP SINGH 130499 TFSA $36,500.00 0.73%
GILL, TARDIP SINGH 130499 TFSA $4,500.00 0.09%
HUNJAN GURMUKH 145100 TFSA $47,600.00 0.95%
HUNJAN HARVINDER 145099 TFSA $46,500.00 0.93%
ISOSHIMA, GARY 88122 LIRA $12,150.00 0.24%
ISOSHIMA, GARY 88122 LIRA $4,450.00 0.09%
KALIA, RAJESH 136798 NON REGIST $50,000.00 1.00%
KALIA, RITU 126585 RRSP $56,759.00 1.14%
KAMBOJ, AMANDEEP 131951 TFSA $13,000.00 0.26%
KAMBOJ, AMANDEEP KAUR 131951 TFSA $36,500.00 0.73%
KANG, NIRMAL 142110 RRSP $34,735.00 0.69%
KANG, SARBJIT 142111 RRSP $12,000.00 0.24%
KAUR, AMRITPAL 132424 TFSA $36,200.00 0.72%
KAUR, AMRITPAL 132424 TFSA $4,500.00 0.09%
KAUR, AMRITPAL 132414 RRSP $43,075.00 0.86%
KAUR, AMRITPAL 132413 RRSP,SPOUSAL $63,310.00 1.27%
KAUR, DEVINDER 145322 TFSA $46,200.00 0.92%
KAUR, INDERAJEET 122455 RRSP $14,109.00 0.28%
KAUR, KAMALPREET 136304 RRSP $15,075.00 0.30%
KAUR, MANINDER PAL 143415 TFSA $39,765.00 0.80%
KAUR, MANINDER PAL 143414 RRSP $18,365.00 0.37%
KOTRA, SANDEEP 144939 RRSP $88,970.00 1.78%
LASHER, RAGHBIR 114736 RRSP $24,625.00 0.49%
LOTEY, GURMIT KAUR 148434 TFSA $45,640.00 0.91%
LOTEY, MAHINDER 143492 RRSP $8,890.00 0.18%
LOTEY, MAHINDER 135551 TFSA $40,100.00 0.80%
LOTEY, MAHINDER 135551 TFSA $5,500.00 0.11%
LOTEY, MAHINDER 122600 RRSP SPOUSAL $28,185.00 0.56%
LOTEY, MAHINDER KAUR 143492 RRSP $21,750.00 0.44%
LOTEY, MAHINDER KAUR 122600 RRSP SPOUSAL $127,226.00 2.54%
LOTEY, PRITPAL SINGH 148435 TFSA $45,640.00 0.91%
LOTEY, SUKHDEV 135549 TFSA $5,500.00 0.11%
LOTEY, SUKHDEV 122426 RRSP $16,590.00 0.33%
LOTEY, SUKHDEV SINGH 135549 TFSA $34,350.00 0.69%
MANALO, MARITES 145903 RRSP $49,700.00 0.99%
MATHAROO, JITENDER SINGH 135787 RRSP $18,600.00 0.37%
MCCABE, JENNIFER LEE 144252 NON-REG $121,500.00 2.43%
MCCABE, JENNIFER LEE 143626 LRSP $41,490.00 0.83%
MCCABE, JENNIFER LEE 143020 TFSA $46,500.00 0.93%
MINHAS, KULJIT KAUR 130571 TFSA $36,500.00 0.73%
NAGRA, SUKHDEV 132033 TFSA $36,500.00 0.73%
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NAGRA, SUKHDEV 132033 TFSA $4,500.00 0.09%
PANNU, KASHMIR SINGH 130558 RRSP $15,090.00 0.30%
PANNU, SUKHJEET SINGH 127744 RRSP $28,721.00 0.57%
PANNU, SUKHJEEVAN KAUR 130745 TFSA $10,280.00 0.21%
PATHAK, RAJESH 121155 LRSP $63,000.00 1.26%
PATIL, RAJAGOUDA 86022 RRSP $11,275.00 0.23%
PATIL, RAJAGOUDA 86022 RRSP $4,335.00 0.09%
PATIL, SUREKHA 114534 RRSP $15,475.00 0.31%
PATIL, SUREKHA 114534 RRSP $42,000.00 0.84%
RAHEMTULLA, ONALLY 146246 TFSA $50,500.00 1.01%
RAHEMTULLA, ONALLY 146246 TFSA $11,000.00 0.22%
RANDHAWA, DEVINDER 143447 TFSA $47,675.00 0.95%
RANDHAWA, KAMALDEEP K 147199 RRSP $40,380.00 0.81%
RANDHAWA, NUPINDER 133853 RRSP $8,650.00 0.17%
RANDHAWA, SARWAN 114250 RRSP $64,980.00 1.30%
RIAR, JASHDEEP 114270 TFSA $26,560.00 0.53%
RIAR, KARANDEEP 114269 TFSA $25,730.00 0.51%
SAINI, GURPREET 144086 TFSA $25,000.00 0.50%
SAMRA, MANDEEP K 147885 RRSP SPOUSAL $40,000.00 0.80%
SANDHU, KAMALJEET 115058 TFSA $19,000.00 0.38%
SANDHU, SUKHVINDER 114420 RRSP $9,694.00 0.19%
SANGHERA, KULVINDER 145186 RRSP $25,185.00 0.50%
SAREON, GURDIP 144603 RRSP $17,400.00 0.35%
SIDHU, GURMAIL SINGH 143752 RRSP $49,655.00 0.99%
SIDHU, KUNDAN 144178 TFSA $46,200.00 0.92%
SINCLAIR, GARY 147486 RRSP $24,700.00 0.49%
SINGH, AJIT 114186 RRSP $80,000.00 1.60%
SINGH, APINDER 143419 TFSA $47,660.00 0.95%
SINGH, HARINDER 133271 RRSP $22,575.00 0.45%
SINGH, IQBAL 132485 RRSP $29,700.00 0.59%
SINGH, IQBAL 132485 RRSP $119,650.00 2.39%
SINGH, IQBAL 132423 TFSA $36,200.00 0.72%
SINGH, IQBAL 132423 TFSA $4,500.00 0.09%
SINGH, JOGA 147525 RRSP $24,700.00 0.49%
SINGH, SURJIT 114421 RPP $38,890.00 0.78%
SRAN, AMANDEEP 145515 RRSP $48,900.00 0.98%
TAK, NACHATTAR RAM 135778 LIF $28,895.00 0.58%
TAKHAR, PARWINDER 130752 TFSA $15,070.00 0.30%
TAKHAR, SAWARANJIT 89569 LIRA $13,630.00 0.27%
TUMBER, SARTAJ 144164 NON-REG $299,700.00 5.99%
VALERI, ROBERTO 94105 RRSP $15,500.00 0.31%
VERMA, RAKESH 145808 TFSA $47,500.00 0.95%
WOODWALL, BIMLA 131070 TFSA $36,000.00 0.72%

Total Amount: $5,000,000.00
Total %: 100%
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Court File No. CV-20-00640347-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE    )       WEDNESDAY, THE 15th       
      )  
JUSTICE KOEHNEN    )       DAY OF JULY, 2020 

 
BETWEEN: 

MELVYN EISEN, TRUSTEE 

Applicant 

- and - 

DIAM DANFORTH PROPERTY INC. 
  

Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act  
Section 101 of the Courts of Justice Act, and Section 68(1) of the Construction Act 

 

DISTRIBUTION ORDER 
 

THIS MOTION, made by Rosen Goldberg Inc., in its capacity as the Court-appointed 

non-possessory receiver and construction lien trustee (in this capacity, the “Receiver”) of the real 

property municipally known as 2359 Danforth Avenue, Toronto, Ontario (the “Real Property”), 

and all other property, assets and undertakings of DIAM Danforth Property Inc. (the “Debtor”) 

acquired for, or used in relation to a business carried on by the Debtor, for an order (i) abridging 

the time for service of the notice of motion and motion record herein, (ii) approving the Third 

Report of the Receiver dated July 10, 2020 (the “Third Report”) and the activities described 

therein, (iii) approving certain payments, distributions and disbursements as set out in this order, 

(iv) for advice and directions in respect of the payment of the remaining surplus proceeds of sale 

to Olympia Trust Company; (v) authorizing the Receiver to release to Mykon Electric Ltd. the sum 

of $12,308.53 out of funds currently held in trust by the Receiver’s counsel, Blaney McMurtry 
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LLP (“Blaney”), (vi) amending the Sale Approval and Vesting Order of Justice Koehnen dated 

June 17, 2020 to add the Certificate of Action of Gillam Group Ltd. to the list of encumbrances to 

be vested off title upon completion of the Transaction (as defined in that Order), and to replace 

“GAL Real Holdings Ltd.” with “2359 The Danforth Lands Ltd.” as the Purchaser in the 

Transaction (vii) approving the Receiver’s Interim Statement of Receipts and Disbursements as of 

July 9, 2020, and the professional fees of the Receiver and its counsel Blaney, and (viii) declaring 

that the effect of the Transfer of Charge registered in the Land Registry Office for the Land Titles 

Division of Toronto (No. 66) as Instrument No. AT5412952 on April 22, 2020, was and is to 

transfer all of Community Trust Company's 0.44% interest, as chargee, in the Charge registered as 

Instrument No. AT5085371 on February 28, 2019 to Melvyn Eisen, and that Melvyn Eisen, as of 

April 22, 2020, is the holder of a 100% interest in the Charge registered as Instrument No. 

AT5085371 on February 28, 2019, and is the sole chargee of the Charge registered as Instrument 

No. AT5085371 on February 28, 2019, was heard this day by judicial videoconference via Zoom 

at Toronto, Ontario due to the COVID-19 crisis. 

ON READING the Third Report and the Affidavit of Melvyn Eisen sworn July 13, 2020, 

and on hearing the submissions of counsel for the Receiver, the Applicant, the Respondent, the 

purchaser 2359 The Danforth Lands Ltd., Grounded Engineering Inc., Gillam Group Inc., and 

certain of the beneficiaries of the second and third mortgages over the Real Property, no one 

appearing for any other person on the service list, although properly served as appears from the 

Affidavit of Service of Chad Kopach sworn July 13, 2020, filed, 

1. THIS COURT ORDERS that the time for service of the Notice of Motion is hereby 

abridged and validated so that this motion is properly returnable today and hereby dispenses with 

further service thereof. 

2. THIS COURT ORDERS that the Third Report, and the actions of the Receiver described 

therein, be and are hereby approved. 
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3. THIS COURT ORDERS that the Receiver shall make the following distributions from 

the proceeds of sale upon completion of the Transaction: 

(a) to the broker, Lennard Commercial Realty, Brokerage, the amount of $371,770, 

inclusive of HST, in full and final satisfaction of the commission payable pursuant 

to the listing agreement with the Receiver; 

(b) to Grounded Engineering Inc. in the amount of $9,548.50, inclusive of HST, in 

respect of its priority charge for work done after April 10, 2020 pursuant to the 

Appointment Order; 

(c) to Skyview General Contracting Ltd., Gillam Group Ltd, Cope Project 

Management Corp. and Grounded Engineering Inc. the total amount of 

$144,794.88, inclusive of HST, in respect of their priority claims for holdback 

pursuant to s.78 of the Construction Act, payable as follows: 

(i) Drudi, Alexiou, Kuchar, LLP, in trust (counsel to Skyview General 

Contracting Ltd.): $74,970.08 

(ii) Gillam Group Ltd.: $59,392.63 

(iii) Cope Project Management Corp.: $7,816.22; and 

(iv) Grounded Engineering Inc.: $2,615.95 

(d) to the Applicant, $50,958.90 in respect of the advance of $50,000.00 by the 

Applicant pursuant to the Receiver’s Certificate dated May 8, 2020, plus interest; 

and 

(e) to the Applicant, the sum of $11,997,445.32 in satisfaction of the amounts owing 

under its first mortgage over the Real Property as set out in its payout statement as 

of July 17, 2020 at Appendix “L” of the Third Report, including $53,424.96 

(inclusive of tax) in respect of the Applicant’s legal fees incurred for the period 

from April 19, 2020 to July 8, 2020, pursuant to the invoices issued by Goldman 

Sloan Nash & Haber LLP, dated May 15, 2020 and July 8, 2020, but excluding 

$90,400.00 in respect of the Applicant’s legal fees incurred pursuant to the invoice 

issued by Melvyn D. Eisen Barrister and Solicitor dated July 8, 2020 (the “Eisen 

Legal Costs”); 
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4. THIS COURT ORDERS that the issue of the Applicant’s entitlement to payment of the 

Eisen Legal Costs from the proceeds of sale from the Transaction is hereby adjourned to August 

6, 2020 at 9:00 a.m. 

5. THIS COURT ORDERS that the Receiver’s motion for advice and directions in respect 

of the payment of the balance of the proceeds of sale to Olympia Trust Company is hereby 

adjourned to August 6, 2020 at 9:00 a.m. 

6. THIS COURT ORDERS that the Receiver be and is hereby authorized to release to 

Mykon Electric Ltd. pursuant to the Mykon Settlement (as defined in the Third Report) the sum 

of $12,308.53 out of funds currently held in trust by Blaney. 

7. THIS COURT ORDERS that the amendments to the Sale Approval and Vesting Order 

of Justice Koehnen dated June 17, 2020 as set out in the blackline comparison of the Amended 

and Restated Sale Approval and Vesting Order attached as Schedule “A” to this Order, are 

approved. 

8. THIS COURT ORDERS that the Receiver is authorized to issue a clean copy of the 

Amended and Restated Sale Approval and Vesting Order. 

9. THIS COURT ORDERS that the Receiver’s Interim Statement of Receipts and 

Disbursements for the period from May 4, 2020 to July 9, 2020 as set out in Appendix “I” to the 

Third Report, be and is hereby accepted and approved. 

10. THIS COURT ORDERS that the fees and disbursements of the Receiver from April 21, 

2020 to July 7, 2020, and of Blaney from April 21, 2020 to June 30, 2020, be and are hereby 

approved. 

11. THIS COURT ORDERS AND DECLARES that the effect of the Transfer of Charge 

registered in the Land Registry Office for the Land Titles Division of Toronto (No. 66) as 

Instrument No. AT5412952 on April 22, 2020, was and is to transfer all of Community Trust 

Company's 0.44% interest, as chargee, in the Charge registered as Instrument No. AT5085371 on 

February 28, 2019 to Melvyn Eisen, and that Melvyn Eisen, as of April 22, 2020, is the holder of 
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a 100% interest in the Charge registered as Instrument No. AT5085371 on February 28, 2019, and 

is the sole chargee of the Charge registered as Instrument No. AT5085371 on February 28, 2019. 

12. THIS COURT ORDERS that this Order is effective from today’s date and is not required 

to be entered. 

 

       ____________________________________ 
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Court File No. CV-20-00640347-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE    )       WEDNESDAY, THE 17th       
      )  
JUSTICE KOEHNEN    )       DAY OF JUNE, 2020 

 
BETWEEN: 

MELVYN EISEN, TRUSTEE 

Applicant 

- and - 

DIAM DANFORTH PROPERTY INC. 
  

Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act  
Section 101 of the Courts of Justice Act, and Section 68(1) of the Construction Act 

 

AMENDED AND RESTATED SALE APPROVAL AND VESTING ORDER 
 

THIS MOTION, made by Rosen Goldberg Inc., in its capacity as the Court-appointed 

non-possessory receiver and construction lien trustee (in this capacity, the “Receiver”) of the real 

property municipally known as 2359 Danforth Avenue, Toronto, Ontario (the “Real Property”), 

and all other property, assets and undertakings of DIAM Danforth Property Inc. (the “Debtor”) 

acquired for, or used in relation to a business carried on by the Debtor, for an order (i) abridging 

the time for service of the notice of motion and motion record herein, (ii) approving the Second 

Report of the Receiver dated June 12, 2020 (the “Second Report”) and the activities described 

therein, (iii) declaring that the Asset Purchase Agreement between the Receiver and GAL Real 

Holdings Ltd.  (the “Purchaser”) dated May 28, 2020 (the “Initial APA”) for the sale of the Real 

Property was conditional on a five day due diligence period pursuant to Section 6.4 of the Initial 

APA, (iv) authorizing the Receiver to enter into an Asset Purchase Agreement with the Purchaser 
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dated June 9, 2020 (as it may be further amended in accordance with this Order, the “Amended 

APA”) for the Real Property, (v) approving the sale transaction (the “Transaction”) contemplated 

by the Amended APA and vesting in the Purchaser,  or its assignee, 2359 The Danforth Lands 

Ltd., all right, title and interest of the Debtor in and to the assets and real property described in the 

APA (the “Purchased Assets”), and (vi) sealing Confidential Appendices 1, 2, 3 and 4 to the 

Second Report until the completion of the sale of the Real Property, or until further Order of this 

Honourable Court, was heard this day by judicial videoconference via Zoom at Toronto, Ontario 

due to the COVID-19 crisis. 

ON READING the Second Report and on hearing the submissions of counsel for the 

Receiver, the Applicant, the Respondent, the Purchaser, Grounded Engineering Inc., Gillam Group 

Inc., and certain of the beneficiaries of the second and third mortgages over the Real Property, no 

one appearing for any other person on the service list, although properly served as appears from 

the affidavit of Chad Kopach sworn June 15, 2020, filed, 

13. THIS COURT ORDERS AND DECLARES that the time for service of the Notice of 

Motion is hereby abridged and validated so that this motion is properly returnable today and hereby 

dispenses with further service thereof. 

14. THIS COURT ORDERS AND DECLARES that the Initial APA was conditional on a 

five day due diligence period pursuant to Section 6.4 of the Initial APA. 

15. THIS COURT ORDERS AND DECLARES that the Receiver is authorized to enter into 

the Amended APA. 

16. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Amended APA by the Receiver is hereby authorized and approved, with 

such minor amendments as the Receiver may deem necessary.  The Receiver is hereby authorized 

and directed to take such additional steps and execute such additional documents as may be 

necessary or desirable for the completion of the Transaction and for the conveyance of the 

Purchased Assets to the Purchaser2359 The Danforth Lands Ltd. 

17. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser, or 2359 The Danforth Lands Ltd., substantially in the form attached 
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as Schedule “A” hereto (the “Receiver’s Certificate”), all of the Debtor’s right, title and interest 

in and to the Purchased Assets described in the Amended APA, including without limitation the 

real property described on Schedule “B” hereto (ie, the Real Property), shall vest absolutely in the 

Purchaser2359 The Danforth Lands Ltd., free and clear of and from any and all security interests 

(whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts 

(whether contractual, statutory, or otherwise), liens, executions, levies, charges, or other financial 

or monetary claims, whether or not they have attached or been perfected, registered or filed and 

whether secured, unsecured or otherwise (collectively, the “Claims”) including, without limiting 

the generality of the foregoing:  (i) any encumbrances or charges created by the Order of the 

Honourable Justice Koehnen dated May 4, 2020; (ii) all charges, security interests or claims 

evidenced by registrations pursuant to the Personal Property Security Act (Ontario) or any other 

personal property registry system; and (iii) those Claims listed on Schedule “C” hereto (all of 

which are collectively referred to as the “Encumbrances”, which term shall not include the 

permitted encumbrances, easements and restrictive covenants listed on Schedule “D”) and, for 

greater certainty, this Court orders that all of the Encumbrances affecting or relating to the 

Purchased Assets are hereby expunged and discharged as against the Purchased Assets. 

18. THIS COURT ORDERS that upon the registration in the Land Titles Division for the 

Land Registry Office of Toronto (No. 66) of an Application for Vesting Order in the form 

prescribed by the Land Titles Act, the Land Registrar is hereby directed to enter the Purchaser2359 

The Danforth Lands Ltd. as the owner of the Real Property in fee simple, and is hereby directed 

to delete and expunge from title to the Real Property all of the Claims listed in Schedule “C” 

hereto. 

19. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate all Claims 

and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets with the 

same priority as they had with respect to the Purchased Assets immediately prior to the sale, as if 

the Purchased Assets had not been sold and remained in the possession or control of the person 

having that possession or control immediately prior to the sale. 
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20. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof, by sending it by e-mail to 

Dora.Charalambous@ontario.ca. 

21. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any 

bankruptcy order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of the Debtor; 

the vesting of the Purchased Assets in the Purchaser2359 The Danforth Lands Ltd. pursuant to this 

Order shall be binding on any trustee in bankruptcy that may be appointed in respect of the Debtor 

and shall not be void or voidable by creditors of the Debtor, nor shall it constitute nor be deemed 

to be a fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other 

reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable 

federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct 

pursuant to any applicable federal or provincial legislation. 

22. THIS COURT ORDERS that the Confidential Appendices “1”, “2” “3” and “4” to the 

Second Report, being, respectively, the Receiver’s summary of offers, the Initial APA, the 

affidavit of the Purchaser sworn June 9, 2020, and emails exchanged between the Receiver and its 

counsel, and the Purchaser’s counsel, dated June 2, 4, and 6, 2020 (collectively, the “Confidential 

Appendices”), shall be sealed, kept confidential and not form part of the public record, but rather 

shall be placed, separate and apart from all other contents of the Court file, in a sealed envelope 

attached to a notice that sets out the title of these proceedings and a statement that the contents are 

subject to a sealing order. 

23. THIS COURT ORDERS that the Confidential Appendices shall remain under seal until 

the completion of the Transaction, or until further Order of the Court. 
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24. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order. 

25. THIS COURT ORDERS that this Order is effective from today’s date and is not required 

to be entered. 

 

       ____________________________________ 
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Schedule A – Form of Receiver’s Certificate 

 

Court File No. CV-20-00640347-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 
BETWEEN: 

MELVYN EISEN, TRUSTEE 

Applicant 

- and - 

DIAM DANFORTH PROPERTY INC. 
  

Respondent 

 
 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable Justice Koehnen of the Ontario Superior Court of 

Justice (the “Superior Court”) dated May 4, 2020, Rosen Goldberg Inc. was appointed as the 

non-possessory receiver and construction lien trustee (in this capacity, the “Receiver”) of the real 

property municipally known as 2359 Danforth Avenue, Toronto, Ontario (the “Real Property”), 

and all other property, assets and undertakings of DIAM Danforth Property Inc. (the “Debtor”) 

acquired for, or used in relation to a business carried on by the Debtor. 

C. Pursuant to an Order of the Superior Court dated June 17, 2020, as amended pursuant to 

the Order of the Superior Court dated July 15, 2020, the Superior Court approved the asset 

purchase agreement made as of June 9, 2020 (the “APA”) between the Receiver and GAL Real 

Holdings Ltd.___________________ (the “Purchaser”), as amended and assigned to 2359 The 

Danforth Lands Ltd., and provided for the vesting in the Purchaser2359 The Danforth Lands Ltd. 

of the Debtor’s right, title and interest in and to the Purchased Assets, which vesting is to be 
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effective with respect to the Purchased Assets upon the delivery by the Receiver to the Purchaser 

2359 The Danforth Lands Ltd. of a certificate confirming (i) the payment by or on behalf of 2359 

The Danforth Lands Ltd. the Purchaser of the Purchase Price for the Purchased Assets; (ii) that the 

conditions to Closing as set out in the APA have been satisfied or waived by the Receiver and the 

Purchaser2359 The Danforth Lands Ltd.; and (iii) the Transaction has been completed to the 

satisfaction of the Receiver. 

D. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the APA. 

THE RECEIVER CERTIFIES the following: 

1. The Purchaser or 2359 The Danforth Lands Ltd. has paid and the Receiver has received 

the Purchase Price for the Purchased Assets payable on the Closing Date pursuant to the APA; 

2. The conditions to Closing as set out in the APA have been satisfied or waived by the 

Receiver and the Purchaser or 2359 The Danforth Lands Ltd.; and  

3. The Transaction has been completed to the satisfaction of the Receiver. 

4. This Certificate was delivered by the Receiver at ________on ______________, 2020. 

  

 ROSEN GOLDBERG INC., SOLELY IN ITS  
CAPACITY AS COURT-APPOINTED  
NON-POSSESSORY RECEIVER AND  
CONSTRUCTION LIEN TRUSTEE OF  
DIAM DANFORTH PROPERTY INC., AND  
NOT IN A PERSONAL OR CORPORATE 
CAPACITY 

  Per:  
   Name:  
   Title:    
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Schedule B – Legal Description of Lands 

PIN 21014-1184 (LT) 

PART LOTS 5 S/S DANFORTH AV, 6 S/S DANFORTH AV, 7 S/S DANFORTH AV PLAN 90, 
PART 1 ON PLAN 66R29513; SUBJECT TO AN EASEMENT AS IN AT4880256; SUBJECT 
TO AN EASEMENT OVER PART LOTS 5, 6 & 7 S/S DANFORTH AV PLAN 90 PART 1 
PLAN 66R29513, EXCEPT PART 1 PLAN 66R30236 AS IN AT4966195; CITY OF TORONTO 
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Schedule C – Instruments to be deleted from title 

 

1. Instrument No. AT4012890 registered September 18, 2015, being a Charge/Mortgage in 
favour of Olympia Trust Company, securing the original principal sum of $1,707,164. 

2. Instrument No. AT4189990 registered April 4, 2016, being a Notice of an agreement 
amending Charge AT40128904021726. 

3. Instrument No. AT4256822 registered June 23, 2016, being a Notice of an agreement 
amending Charge AT40128904021726. 

4. Instrument No. AT4339970 registered September 13, 2016, being a Notice of an agreement 
amending Charge AT40128904021726. 

5. Instrument No. AT5085371 registered February 28, 2019, being a Charge/Mortgage in 
favour of Melvyn Eisen and Community Trust Company in the principal amount of 
$11,500,000. 

6. Instrument No. AT5086649 registered February 28, 2019, is a Postponement by Olympia 
Trust Company postponing Charge AT4012890 to Charge AT5085371. 

7. Instrument No. AT5086650 registered February 28, 2019, is a Postponement by The 
Guarantee Company of North America postponing Charge AT3936000 to Charge 
AT5085371. 

8.7. Instrument No. AT5086651 registered February 28, 2019, being a Postponement by 
Olympia Trust Company postponing Charge AT4021726 to Charge AT3936000. 

9.8. Instrument No. AT5198008 registered July 29, 2019, being a Charge/Mortgage in favour 
of Thrive Capital Management Limited in the principal amount of $9,000,000. 

10.9. Instrument No. AT5403306 registered April 7, 2020, being a Construction Lien registered 
by Gillam Group Ltd. in the amount of $1,263,935. 

11.10. Instrument No. AT5406454 registered April 14, 2020, being a Construction Lien registered 
by Cope Project Management Corp. in the amount of $48,103.  

12.11. Instrument No. AT5412952 registered April 22, 2020, being a Transfer of Charge by 
Melvin Eisen and Community Trust Company to Melvyn Eisen of Charge AT5085371. 

13.12. Instrument No. AT5421361 registered May 1, 2020, being a Construction Lien registered 
by Gillam Group Ltd. in the amount of $47,910. 

14.13. Instrument No. AT5425526 registered May 8, 2020, being a Construction Lien registered 
by Skyview General Contracting Ltd. in the amount of $74,970. 
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15.14. Instrument No. AT5428993 registered May 14, 2020, being an Application to register 
Court Order respecting an Order by the Ontario Superior Court of Justice appointing Rosen 
Goldberg Inc. as Receiver. 

16.15. Instrument No. AT5433860 registered May 22, 2020, being a Construction Lien registered 
by Grounded Engineering Inc. in the amount of $26,159. 

16. Instrument No. AT5448469 registered June 10, 2020, being a Certificate of Action related 
to in respect of the Construction Lien of Skyview General Contracting Ltd. bearing 
Instrument No. AT5425526. 

17. Instrument No. AT5453248 registered June 16, 2020, being a Certificate of Action related 
to Construction Liens AT5403306 and AT5421361 

18. File no. 748765341 under the Personal Property Security Act (Ontario) (“PPSA”), being a 
financing statement registered by Melvyn D. Eisen. 

19. File no. 741642318 under the PPSA, being a financing statement registered by Royal Bank 
of Canada. 
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Schedule D – Instruments to remain on title 

 

1. Instrument No. CA131409 registered March 26, 1991, being a Development Agreement with The 
Corporation of the City of Toronto. 

2. Instrument No. CA131410 registered March 26, 1991, being a Collateral Agreement with The 
Corporation of the City of Toronto. 

3. Instrument No. AT3827337 registered March 6, 2015, being a Transfer from 2359 Danforth 
Avenue Limited to Diam Danforth Property Inc. 

4. Reference Plan 66R29513 registered August 25, 2017.  

5. Instrument No. AT4663929 registered August 25, 2017, being an Application to register Absolute 
Title. 

6. Instrument No. AT4880256 registered June 6, 2018, being a Transfer of Easement to Rogers 
Communications Inc. 

7. Reference Plan 66R30236 registered August 1, 2018. 

8. Instrument No. AT4966195 registered September 25, 2018, being a Transfer of Easement to 
Enbridge Gas Distribution Inc. 
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Court File No. CV-20-00640347-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

THE HONOURABLE MR. 

JUSTICE KOEHNEN 

) 
) 
) 

THURSDAY, THE 6TH   

DAY OF AUGUST, 2020 

 

MELVYN EISEN, TRUSTEE 

 
Applicant 

 
- and – 

 
 

DIAM DANFORTH PROPERTY INC. 

 
Respondent 

 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act 

Section 101 of the Courts of Justice Act, and Section 68(1) of the Construction Act 

 

DISTRIBUTION ORDER 
 

THIS MOTION, made by Rosen Goldberg Inc., in its capacity as the Court-appointed 

non-possessory receiver and construction lien trustee (in this capacity, the “Receiver”) of the real 

property municipally known as 2359 Danforth Avenue, Toronto, Ontario and all other property, 

assets and undertakings of DIAM Danforth Property Inc. (the “Debtor”) acquired for, or used in 

relation to a business carried on by the Debtor, for an order approving payment of fees claimed by 

the Applicant was heard this day by judicial videoconference via Zoom at Toronto, Ontario due to 

the COVID-19 crisis. 
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- 2 - 

 

ON READING the Third Report of the Receiver dated July 10, 2020 and on hearing the 

submissions of counsel for the Receiver, the Applicant and certain of the beneficiaries of the 

second and third mortgages no one appearing for any other person on the service list, although 

duly served as appears from the affidavit of service of Chad Kopach  sworn July 13, 2020, filed, 

1. THIS COURT ORDERS that the Receiver shall make a distribution from the funds of the 

estate of the Debtor to Melvyn Eisen in the amount of $20,000.00 inclusive of HST in full 

satisfaction of his claims for fees pursuant to his invoice dated July 8, 2020. 

2. THIS COURT ORDERS that this Order is effective from today’s date and is not required 

to be entered. 

 

____________________________________ 
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IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND 

INSOLVENCY ACT AND SECTION 101 OF THE COURTS OF JUSTICE ACT 

BETWEEN MELVYN EISEN, TRUSTEE, APPLICANT, AND DIAM 

DANFORTH PROPERTY INC., RESPONDENT 

  Court File No. CV-20-00640347-00CL 
    

  

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Proceeding commenced in TORONTO 

 

  

DISTRIBUTION ORDER 

 

  

GOLDMAN SLOAN NASH & HABER LLP 

480 University Avenue, Suite 1600 
Toronto (ON) M5G 1V2 

R. Brendan Bissell (LSO# 40354V) 
Tel: 416-597-6489 
Email: bissell@gsnh.com 

Joël Turgeon (Student-at-Law) 

Lawyers for the Applicant, Melvyn Eisen, Trustee 
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LRO # 80 Charge/Mortgage Registered as AT4012890   on 2015 09 18 at 12:53

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 7

Properties

PIN 21014 − 0071 LT Interest/Estate Fee Simple
Description PT LT 5 S/S DANFORTH AV, 6 S/S DANFORTH AV, 7 S/S DANFORTH AV PL 90

TORONTO PT 1, 63R4881; CITY OF TORONTO

Address 2359 DANFORTH AVE
TORONTO

Chargor(s)

The chargor(s) hereby charges the land to the chargee(s). The chargor(s) acknowledges the receipt of the charge and the standard
charge terms, if any.

 

Name DIAM DANFORTH PROPERTY INC.

Address for Service 199 Advance Blvd, Suite 212
Brampton, Ontario

I, Moninder Khudal, President, have the authority to bind the corporation.

This document is not authorized  under Power of Attorney by this party.

Chargee(s) Capacity Share

Name OLYMPIA TRUST COMPANY

Address for Service 2200, 125−9th SE
Calgary, Alberta T2G 0P6

Statements

Schedule:  See Schedules

Provisions

Principal $1,707,164.00 Currency CDN

Calculation Period monthly, not in advance

Balance Due Date 2019/10/01

Interest Rate 10.0%

Payments $14,226.36

Interest Adjustment Date 2015 10 01

Payment Date 1st day of each and every month

First Payment Date 2015 11 01

Last Payment Date 2019 10 01

Standard Charge Terms 200033    

Insurance Amount full insurable value

Guarantor

Signed By

Dilreet Singh Dandiwal 77 City Centre Drive
Mississauga
L5B 1M5

acting for Chargor
(s)

Signed 2015 09 17

Tel 905−848−6100

Fax 905−896−1111   

I have the authority to sign and register the document on behalf of the Chargor(s).

Submitted By

RZCD LAW FIRM LLP 77 City Centre Drive
Mississauga
L5B 1M5

2015 09 18

Tel 905−848−6100

Fax 905−896−1111   
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LRO # 80 Charge/Mortgage Registered as AT4012890   on 2015 09 18 at 12:53

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 2 of 7

Fees/Taxes/Payment

Statutory Registration Fee $60.00

Total Paid $60.00
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LRO # 80 Notice Registered as AT4189990   on 2016 04 11 at 14:26

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 5

Properties

PIN 21014 − 0071 LT
Description PT LT 5 S/S DANFORTH AV, 6 S/S DANFORTH AV, 7 S/S DANFORTH AV PL 90

TORONTO PT 1, 63R4881; CITY OF TORONTO

Address 2359 DANFORTH AVE
TORONTO

Consideration

Consideration $2.00

Applicant(s)

The notice is based on or affects  a valid and existing estate, right, interest or equity in land

 

Name DIAM DANFORTH PROPERTY INC.

Address for Service 199 Advance Blvd, Suite 212
Brampton, Ontario

I, Moninder Khudal, President, have the authority to bind the corporation.

This document is not authorized  under Power of Attorney by this party.

Party To(s) Capacity Share

Name OLYMPIA TRUST COMPANY

Address for Service 2200, 125−9th Avenue SE,
Calgary, Alberta T2G 0P6

I, JOHNNY LUONG (Team Lead), and I, KELLY REVOL (Manager), have the authority to bind the corporation

This document is not authorized  under Power of Attorney by this party.

Statements

This notice is pursuant to Section 71 of the Land Titles Act.

This notice may be deleted by the Land Registrar  when the registered instrument, AT4012890 registered on 2015/09/18  to which this
notice relates is deleted

Schedule:  See Schedules

This document relates to registration no.(s)AT4012890

Signed By

Dilreet Singh Dandiwal 77 City Centre Drive
Mississauga
L5B 1M5

acting for
Applicant(s)

Signed 2016 04 11

Tel 905−848−6100

Fax 905−896−1111   

I have the authority to sign and register the document on behalf of the Applicant(s).

Submitted By

RZCD LAW FIRM LLP 77 City Centre Drive
Mississauga
L5B 1M5

2016 04 11

Tel 905−848−6100

Fax 905−896−1111   

Fees/Taxes/Payment

Statutory Registration Fee $62.85

Total Paid $62.85
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LRO # 80 Notice Registered as AT4256822   on 2016 06 23 at 15:25

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 6

Properties

PIN 21014 − 0071 LT
Description PT LT 5 S/S DANFORTH AV, 6 S/S DANFORTH AV, 7 S/S DANFORTH AV PL 90

TORONTO PT 1, 63R4881; CITY OF TORONTO

Address 2359 DANFORTH AVE
TORONTO

Consideration

Consideration $2.00

Applicant(s)

The notice is based on or affects  a valid and existing estate, right, interest or equity in land

 

Name DIAM DANFORTH PROPERTY INC.

Address for Service 199 Advance Blvd, Suite 212
Brampton, Ontario

I, Moninder Khudal, President, have the authority to bind the corporation.

This document is not authorized  under Power of Attorney by this party.

Party To(s) Capacity Share

Name OLYMPIA TRUST COMPANY

Address for Service 2200,125 9 Avenue SE
Calgary, Alberta T2P 1C8

I, Anna Le, Supervisor and Cora Dumais, Team Lead, have the authority to bind the corporation

This document is not authorized  under Power of Attorney by this party.

Statements

This notice is pursuant to Section 71 of the Land Titles Act.

This notice may be deleted by the Land Registrar  when the registered instrument, AT4012890 registered on 2015/09/18  to which this
notice relates is deleted

Schedule:  See Schedules

This document relates to registration no.(s)AT4012890 and AT4189990

Signed By

Dilreet Singh Dandiwal 77 City Centre Drive
Mississauga
L5B 1M5

acting for
Applicant(s)

Signed 2016 06 23

Tel 905−848−6100

Fax 905−896−1111   

I have the authority to sign and register the document on behalf of the Applicant(s).

Submitted By

RZCD LAW FIRM LLP 77 City Centre Drive
Mississauga
L5B 1M5

2016 06 23

Tel 905−848−6100

Fax 905−896−1111   

Fees/Taxes/Payment

Statutory Registration Fee $62.85

Total Paid $62.85
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LRO # 80 Notice Registered as AT4339970   on 2016 09 13 at 09:29

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 8

Properties

PIN 21014 − 0071 LT
Description PT LT 5 S/S DANFORTH AV, 6 S/S DANFORTH AV, 7 S/S DANFORTH AV PL 90

TORONTO PT 1, 63R4881; CITY OF TORONTO

Address 2359 DANFORTH AVE
TORONTO

Consideration

Consideration $2.00

Applicant(s)

The notice is based on or affects  a valid and existing estate, right, interest or equity in land

 

Name DIAM DANFORTH PROPERTY INC.

Address for Service 199 Advance Blvd, Suite 212
Brampton, Ontario

I, Moninder Khudal, President, have the authority to bind the corporation.

This document is not authorized  under Power of Attorney by this party.

Party To(s) Capacity Share

Name OLYMPIA TRUST COMPANY

Address for Service 2200,125 9 Avenue SE
Calgary, Alberta T2G 0P6

I, Vibha Bhagat, Supervisor, have the authority to bind the corporation

This document is not authorized  under Power of Attorney by this party.

Statements

This notice is pursuant to Section 71 of the Land Titles Act.

This notice may be deleted by the Land Registrar  when the registered instrument, AT4012890 registered on 2015/09/18  to which this
notice relates is deleted

Schedule:  See Schedules

This document relates to registration no.(s)AT4012890, AT4189990 and AT4256822

Signed By

Dilreet Singh Dandiwal 77 City Centre Drive
Mississauga
L5B 1M5

acting for
Applicant(s)

Signed 2016 09 13

Tel 905−848−6100

Fax 905−896−1111   

I have the authority to sign and register the document on behalf of the Applicant(s).

Submitted By

RZCD LAW FIRM LLP 77 City Centre Drive
Mississauga
L5B 1M5

2016 09 13

Tel 905−848−6100

Fax 905−896−1111   

Fees/Taxes/Payment

Statutory Registration Fee $62.85

Total Paid $62.85
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From: Jonathan Bahnuik
To: Chad Kopach
Cc: Samantha Johnson; Eric Golden; Joel Ross; Kelly Revol
Subject: Re: [EXTERNAL] RE: Eisen v DIAM Danforth - 2359 Danforth Avenue
Date: August 5, 2020 9:46:35 AM
Attachments: image001.png

image002.png

Hi Chad,

In response to your email below:

1. Olympia can still process funds to the plan even if the account was closed. If the client
transferred out funds at the time the account was closed, we then process a subsequent
transfer out to the same institution. If they processed a withdrawal, we can process a
withdrawal.
Depending on the amount of funds received though, it may be better for the client to
just reopen the closed account (at no cost to the client).

2. Olympia cannot provide you with a list of investors that have closed their accounts.
Applicable privacy laws prevents us from doing so.

3. The disclosure personal information by a third-party does not allow Olympia to
disclose related personal information. The third-party may have improperly disclosed the
personal information or may have received client authorization to disclose the
information. If the clients did authorize the third-party to disclose the personal
information, such authorization does not mean that Olympia is also authorized.

4. Olympia will take no position on the requested relief and will not be sending counsel if
no costs are being sought against Olympia in connection with the motion.

Kind regards,

Jonathan Bahnuik
General Counsel, Olympia Trust Company

Sent from my iPhone

On Aug 4, 2020, at 12:03 PM, Chad Kopach wrote:


Jonathan,
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I have spoken with Munish Sharma of Honest M, and Harvinder Gill, Olympia Trust’s former contact
at Financial Ties. Rajinder Kaur, the current contact at Financial Ties, has not responded to my e-mail,
nor returned my voicemail message.
Ms. Gill advises that she does not have any documentation from her time at Financial Ties. However,
Ms. Gill advised that she is also an investor in the Olympia Trust Second Mortgage, along with her
husband, Gurpreet Gill. Ms. Gill advised that she and her husband each received correspondence
from Olympia Trust recommending that the investors close their accounts with Olympia Trust. Ms.
Gill has not closed her account, but advised that her spouse did close his account.
I’ve asked Ms. Gill to forward documentation to confirm the above, but in the interim, can you
advise what impact this would have on Olympia Trust being able to distribute proceeds of sale
without adverse tax consequences to the investors who have closed their account? Can you please
also let me know which investors closed their Olympia Trust accounts?
Mr. Sharma of Honest M has provided the attached list of investors, which sets out their municipal
addresses. Mr. Sharma advises that he was not provided with a list of the investors’ e-mail
addresses.
Given that the Receiver is already in possession of investors’ personal information, will Olympia Trust
now agree to produce their e-mail addresses without the necessity of a Court Order? If not, and/or if
Olympia will not advise as to the investors who have closed their account, this Thursday’s attendance
will be used to, among other things, timetable a motion to compel this information at a return date
next week.
On the assumption that Olympia Trust will not be opposing this relief (if it is still required), the
Receiver will not be seeking its costs of the motion, but can you please let me know if Olympia Trust
will be retaining counsel so that I can add them to the service list?
Chad
Chad Kopach
Partner

ckopach@blaney.com
416-593-2985 |
416-594-5095

From: Jonathan Bahnuik [mailto:BahnuikJ@olympiatrust.com] 
Sent: July 30, 2020 11:22 AM
To: Chad Kopach 
Cc: Samantha Johnson ; Eric Golden ; Joel Ross ; Kelly Revol 
Subject: Re: [EXTERNAL] RE: Eisen v DIAM Danforth - 2359 Danforth Avenue

Hi Chad,
Please find my response to your email below.

Kind regards,
Jonathan Bahnuik
Sent from my iPhone

On Jul 29, 2020, at 7:52 AM, Chad Kopach <ckopach@blaney.com> wrote:
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Jonathan,
Thank you for your e-mails of July 27 and 28.
As an initial point, thank you for confirming that OT will not be charging a fee for
distributing proceeds to the investors in the OT second mortgage.
Can you provide the basis for your statement in your July 27 email that the
distribution to investors is to be done on a pro-rated basis in accordance with their
respective beneficial interests?

Absent evidence to the contrary, Olympia has no basis to prefer the interest of
one beneficiary over another other than each beneficiary’s respective beneficial
interest in the second mortgage. Accordingly, Olympia default position (subject to
evidence to the contrary) is to distribute proceeds received with respect to the
second mortgage among the investors on a pro rata basis in accordance with their
respective beneficial interests in the second mortgage.
This explanation is not sufficient, then we should have a call to discuss.

The possibility of collateral agreements you raised in your email (that OT does not
have copies of) is why the investors need to be contacted. They should be given the
opportunity to provide input into how the proceeds are to be distributed given a
shortfall, in response to any proposal put forward by the Receiver.

This situation is easily resolved by yourself or the receiver drafting the desired
correspondence to Olympia investors and providing such correspondence to
Olympia so that we may then forward it to the Olympia investors.
I note that this approach is quicker, would address Olympia’s privacy law
compliance concerns and would be less expensive given that you would not have
to go to court to address this matter.

While I appreciate your willingness to forward correspondence from my office or
from the Receiver, given OT’s communication to the various investors in May of this
year that OT would not be taking any steps to deal with the Receivership,

That is not an accurate statement of Olympia’s position. As previously advised,
the nvestment accounts offered by Olympia are self-directed. Accordingly,
Olympia will not take legal action with respect to the receivership unless
instructed by the investor to so. The relevant portion of our communication to
Olympia investors is as follows:
Olympia Trust Company (“Olympia”) has been named in this proceeding because the
Mortgage held in your Self-Directed plan is registered in Olympia’s name. However,
Olympia does not intend to engage legal counsel or take any legal action in
connection with this matter. You should consult with your own legal advisor as to
whether you need to take any legal action. If you do decide to take legal action, you
must advise us as to the lawyer representing you as they will likely require our
consent in order to deal with this matter. We remind you that your account
agreement provides that you are responsible for all costs and expenses (including
legal fees) incurred in connection with your Mortgage investment.
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The statement provided above does not state that Olympia will “not be taking any
steps to deal with the Receivership”. As evidenced, by the multiple emails to you
these past few days, Olympia is more than prepared to deal with the receivership.

and the communication this week to at least one investor that they had lost all their
money, the Receiver will need to correspond directly with the investors (or their
counsel, of they have one).

Olympia, as a provider of self-directed investment accounts, is required by the
terms of its trust agreement with each of the Olympia investors to forward to
them court documents received by Olympia with respect to their investment. On
July 20, 2020, Olympia received and forwarded a copy of the Amended and
Restated Sale Approval and Vesting Order dated June 17, 2020 issued by Justice
Koehnen with respect to this matter that you provided to Olympia. Please note
that at the time Olympia received this order Olympia was not advised that there
would be any proceeds payable with respect to the second mortgage. The order
does however provide that the Olympia mortgage would be removed from title.

In your e-mail of July 28, you state that in the normal course, the receiver will
“provide us with a list of amounts to be distributed to the individual investors so that
Olympia may advise the receiver which amounts are held by Olympia.”
Unfortunately, without documentation setting out how the investors are to receive
the funds (a key concern, as I’ve advised throughout), the Receiver cannot “provide a
list of amounts to be distributed to the individual investors”. I’m not sure what you
mean when you say you “may advise the receiver which amounts are held by
Olympia”, as the Receiver is holding all of the surplus proceeds, not OT.

Those would be outstanding amounts owed to each investor held in trust by
Olympia with respect to the mortgage.

Regarding quantum, the recovery is expected to be in the range of 10 to 15 cents on
the dollar (based on the $5M face amount of the mortgage). Of course, if certain
investors are to be paid out in priority to others, those “priority investors” may
recover more than 10 cents on the dollar (and non-priority may recover less), but the
Receiver can’t make a determination in this regard based on the state of the
documentation produced in respect of the OT second mortgage.
Based on Samantha’s e-mail from Monday, OT’s position is that it has no
documentation that set out how the beneficiaries are to be paid in the event of a
shortfall. The administrator (or administrators, as there may have been more than
one based on Samantha’s email) who would have had the documentation regarding
how the funds are to be paid has resigned. If you can provide me with the contact
info for the individuals at Financial Ties and Honest M (and any other administrator)
that OT was dealing with, I can try to obtain copies of documents from them before
the next attendance in this matter on August 6. However, I am not hopeful that they
will respond given that they both seem to have abdicated any responsibility in this
matter.

Contact information is as follows:
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Harvinder Gill (My Financial Ties contact before Feb 2020)
Contact Number: 416 707-7528
hgill00523@gmail.com
Rajinder Kaur (My Financial Ties contact after Feb 2020)
Contact number: T: (905) 793-3393

admin@finties.com
Munish Sharma (Honest M Inc)
Contact Number: 647-300-5253
honestm.inc@gmail.com

Finally, we will need production of the last known contact information of the
individual investors so we can try to ascertain how the funds are to be distributed to
them, and then provide them notice of the proposed distribution before the Receiver
provides a distribution to OT. If our attempts to get the investors’ contact
information from Honest M or Financial Ties is not successful, we will seek the Order
compelling production of the contact information from OT on the next attendance
before Justice Koehnen, scheduled for August 6, 2020. I assume you will not oppose
the Receiver’s motion in this regard, but please confirm.

A solution to this communication problem has been provided above. However, if
you insist on going to court with respect to this issue please be advised that:

Olympia is of the view that the current order does not authorize Olympia to
disclose the requested investor personal information. Olympia will not oppose
any application the receiver may make to receive the investor’s personal
information, but will attend to explain its position if the receiver intends to seek
costs against Olympia in connection with such an application.
Please advise whether you intend to seek costs against Olympia with respect to
such an application.

I look forward to receipt of the contact information for Honest M and Financial Ties,
as well as the name of counsel who will be dealing with the production issue on
behalf of OT next Thursday.
Chad Kopach
Partner

ckopach@blaney.com
416-593-2985 |
416-594-5095

From: Jonathan Bahnuik [mailto:BahnuikJ@olympiatrust.com] 
Sent: July 28, 2020 5:09 PM
To: Chad Kopach
Cc: Samantha Johnson; Eric Golden; Joel Ross; Kelly Revol
Subject: Re: [EXTERNAL] RE: Eisen v DIAM Danforth - 2359 Danforth
Avenue
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Hi Chad,
Further to my email from yesterday, I confirm that Olympia has client
authorizations on file authorizing Olympia to disclose client personal
information to the mortgage broker. Olympia does not have client
authorization to disclose the requested personal information to the
borrower.

In cases like this it has been Olympia’s past practice to provide
the receiver with Client plan numbers and balances (without any
other client personal information) or to have the receiver provide
us with a list of amounts to be distributed to the individual
investors so that Olympia may advise the receiver which amounts
are held by Olympia.
I note that Olympia interest in the second mortgage is held on
behalf of approximately 95 investor accounts.
Please advise if you still wish to proceed with your court
application to obtain client personal information so that I may
have external counsel attend on behalf of Olympia.
I would also appreciate it if you could advise if any recovery with
respect to the second mortgage is anticipated.
Please call me at (403) 909-4117 if you wish to discuss this
matter further.
Kind regards,
Jonathan Bahnuik
General Counsel, Olympia Trust Company
Sent from my iPhone

On Jul 27, 2020, at 4:16 PM, Jonathan Bahnuik
<BahnuikJ@olympiatrust.com> wrote:

 Hello Chad,
I received your Thursday email a few hours before leaving on
vacation. With respect to the points raised in your email.
1. Olympia will not charge a fee for allocating proceeds
received with respect to the second mortgage among
investors held in trust by Olympia (assuming that there are
proceeds to be distributed).
2. It is Olympia’s understanding that proceeds received with
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respect to the second mortgage (again assuming that there
are proceeds to be distributed) will be allocated among
investors held in trust by Olympia on a pro rata basis in
accordance with their respective beneficial interest in the
second mortgage.
Olympia notes that each investor’s distribution may be
subject to a collateral agreement between the investor and
the borrower that may affect the amount of the distribution
received my the annuitant. Olympia is not a party to any
such collateral agreements (if they do exist) and Olympia
would typically be advised by the borrower or the mortgage
administrator/broker if any such collateral agreements did
exist and what effect such agreements have on the amount
allocated to the investor. For clarity Olympia does not have
any copies of any such collateral agreements.
3. Olympia’s is concerned that the disclosure of the
requested investor contact information would be in
contravention of applicable privacy legislation. I have made
internal inquiries to see if Olympia has any client
authorizations on file that would permit Olympia to disclose
the requested investor contact information to the borrower
(and thus the receiver of the borrower), but I have yet to
receive a response to this inquiry, although I expect it
tomorrow.
Olympia will, if requested, forward any correspondence we
may receive from you or the receiver to the investors that
Olympia holds in trust. Most receivers dealing with
mortgages held by Olympia are fine with this arrangement.
Can you clarify whether there will be any proceeds payable
with respect to the second mortgage? Based on the order
that you circulated it does not appear that there will be any
proceeds payable with respect to the second mortgage.
Please call me on my cell at (403) 909-4117 if you wish to
discuss this matter further. Otherwise, I will get back to you
tomorrow with respect to Olympia’s ability to provide the
receiver with the investor contact information that you have
requested.
Kind regards,
Jonathan Bahnuik
General Counsel, Olympia Trust Company
Sent from my iPhone

On Jul 27, 2020, at 1:46 PM, Chad Kopach
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<ckopach@blaney.com> wrote:



CAUTION! This is an external email. Do not
click links or open attachments unless you
trust the sender and are expecting the
message

Jonathan,
You did not respond to my e-mail of last Thursday.
This afternoon I received a call from an investor in the
second mortgage who advised that she called Olympia
Trust earlier today to discuss the second mortgage,
and was advised that she had lost all her money, and
that there was nothing Olympia Trust could do for her.
This is concerning given your e-mail of July 16, 2020, in
which, among other things, you advised that Olympia
Trust would allocate the distribution of surplus funds
to the various investors in accordance with their
respective beneficial interests in the second mortgage.
If Olympia Trust is still refusing to produce the
information and documentation requested in my e-
mails of July 15 and 23, please let me know today so
that I can have a hearing scheduled before Justice
Koehnen on an urgent basis.
I look forward to hearing from you today.
Chad
Chad Kopach
Partner

ckopach@blaney.com
416-593-2985 |
416-594-5095

From: Chad Kopach 
Sent: July 23, 2020 3:28 PM
To: 'Jonathan Bahnuik'
Cc: Samantha Johnson; Eric Golden; 'Joel Ross'
Subject: RE: Eisen v DIAM Danforth - 2359
Danforth Avenue
Hi Jonathan,
Thank you for your e-mail.
I’ve discussed this matter with the Receiver. Obviously,
any scenario where the distribution to the investors is
unnecessarily subject to tax should be avoided, if
possible.
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However, at the August 6 return date, Justice Koehnen
requires evidence about how much of the surplus will
be paid to the four different groups of investors in the
four investment tranches under the Olympia
mortgage, and will want to know the basis for either
treating the groups differently, or treating them the
same. This is especially the case given that “Honest M
Inc.”, the mortgage administrator, appears to have
resigned on April 1, 2020, effective April 30, 2020. I am
attaching a copy of the resignation letter.
Justice Koehnen will likely also want to know if
Olympia Trust will be charging a fee for allocating the
distribution of funds, and if so, what that fee is (and
confirmation that the individual investors agreed to
the fee).
Regarding your position regarding production of the
requested information to the Receiver, you have only
provided Olympia Trust’s position on the last known
contact information of the investors, who will have to
be told by the Receiver how the Court proposes to
allocate the surplus funds in the Receivership among
them.
As per my e-mail of July 15, the Receiver also requires
Olympia Trust to provide copies of any documents in
respect of the second mortgage that address how the
investors are to receive proceeds in the event of a
shortfall. Are you advancing the same position as the
basis for not producing this information?
In any event, you are misreading paragraph 6 of the
Appointment Order. It does not reference “only the
Debtor”, but instead refers to documents and
information (among other things) “related to the
business or affairs of the Debtor”.
If Olympia Trust is refusing to produce documents that
address how the investors are to be contacted and
receive proceeds in the event of a shortfall, and/or
refusing to provide the requested information
regarding its fee for the distribution of funds, please
let me know as soon as possible, and I will arrange for
an attendance before Justice Koehnen next week for
an order to compel the requested information, so that
it will be available in advance of the August 6 return
date. Of course, if the Receiver is required to bring a
production motion because of an improper refusal,
then it will be seeking its costs as against Olympia, as it
would not be appropriate for the costs to come out of
the funds that would otherwise be paid to the
investors on the second mortgage.
Chad Kopach
Partner
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416-593-2985 |
416-594-5095

From: Jonathan Bahnuik
[mailto:BahnuikJ@olympiatrust.com] 
Sent: July 16, 2020 6:05 PM
To: Chad Kopach <ckopach@blaney.com>
Cc: Samantha Johnson
<JohnsonS@olympiatrust.com>
Subject: FW: Eisen v DIAM Danforth - 2359
Danforth Avenue
Hi Chad,
In response to your email below and further to
our conversation earlier today, Olympia’s
principal business is the provision of trust
services related to the administration of self-
directed registered plan accounts such as
RRSPs, RRIFs, TFSAs, RESPs and LIRAs. Cash held
in self-directed registered plan accounts are
used by the account holder to make
investments in private company securities,
arms-length mortgages, mutual funds, public
securities, bonds and other investments
qualified to be held in a registered plan account
under the Income Tax Act (Canada).
Olympia’s registered interest in the DIAM
Danforth second mortgage is held by Olympia
for the benefit of certain self-directed
registered plan accounts. It is Olympia’s
position that all distributions made with
respect to Olympia’s registered interest in the
DIAM Danforth second mortgage should be
made to Olympia. Upon receipt of such a
distribution, Olympia will allocate the
distribution to these self-directed registered
plan accounts in accordance with their
respective beneficial interests in the DIAM
Danforth second mortgage.
It should be noted that a direct distribution of
proceeds received from the DIAM Danforth
second mortgage to the annuitants of these
self-directed registered plan accounts will be
considered be a withdrawal from these
accounts and will likely create a tax liability for
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these annuitants. Specifically, the amount of
the distribution will likely be required to be
included in the annuitant’s taxable income and
will not be sheltered by the registered plan in
which he or she held the DIAM Danforth
second mortgage.
It is also Olympia’s position that Paragraph 6 of
the Appointment Order references only the
Debtor and does not require that Olympia provide
the receiver with the last known contact information
of its annuitants. Should the receiver require this
information, it is Olympia’s position that the receiver
will need to get a court order explicitly requiring
Olympia to disclose the annuitants last known contact
information.
Please contact me at your convenience should you
wish to discuss this matter further.
Kind regards,
Jonathan Bahnuik
General Counsel, Olympia Trust Company
Phone: (403) 668-8365

From: Chad Kopach <ckopach@blaney.com> 
Sent: Wednesday, July 15, 2020 10:19 AM
To: Mika Dragoescu
<DragoescuM@olympiatrust.com>; Samantha
Johnson <JohnsonS@olympiatrust.com>
Cc: Eric Golden <egolden@blaney.com>; 'Joel
Ross' <jross@rossadvisory.ca>; 'Sherkin, Kevin'
<ksherkin@millerthomson.com>
Subject: [EXTERNAL] Eisen v DIAM Danforth -
2359 Danforth Avenue

CAUTION! This is an external email. Do not
click links or open attachments unless you
trust the sender and are expecting the
message

As you know, my firm are independent counsel to the
Receiver in the above-noted matter pursuant to the
Appointment Order of Justice Koehnen dated May 4,
2020 (the “Appointment Order”), a copy of which is
attached.
As set out in the Receiver’s Third Report, there will be
insufficient proceeds of sale from the pending
transaction to pay out the attached Olympia Trust
Company mortgage registered on title to the subject
property (the “Olympia Second Mortgage”), and it is
not clear from the mortgage documents registered on
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This communication is intended only for the party to whom it is addressed, and may contain information which is
privileged or confidential. Any other delivery, distribution, copying or disclosure is strictly prohibited and is not a
waiver of privilege or confidentiality. If you have received this telecommunication in error, please notify the
sender immediately by return electronic mail and destroy the message.

title how the investors are to receive proceeds in these
circumstances. Kevin Sherkin, who represents some of
the investors in the mortgage and is copied here, has
forwarded a mortgage administration agreement for
one of the investors (copy attached). Section 2.05(d) of
this document suggests that the payout should be on a
pro-rated basis regardless of when the individual
investors advanced funds, though even this section
indicates it can be modified by further agreement.
Mr. Sherkin has also provided a copy of a letter from
Samantha Johnson of Olympia Trust Company dated
May 8, 2020 (copy attached). It appears that this letter
was forwarded to all 119 investors in the Olympia
Second Mortgage. In this letter, among other things
Olympia Trust Company advised that it “did not intend
to engage legal counsel or take any legal action in
connection with” the Receivership.
Pursuant to Paragraph 6 of the Appointment Order,
the Receiver requires you to provide the last known
contact information for each of the investors in the
Olympia Second Mortgage (email, address, phone
number). The Receiver further requires you to provide
copies of any documents in respect of the Olympia
Second Mortgage that address how the investors are
to receive proceeds in the event of a shortfall.
This matter is scheduled to be back before the court
on August 6, 2020, for the purposes of distributions to
the investors in the Olympia Trust Mortgage.
Accordingly, I look forward to receipt of the above-
noted information and documentation by the end of
business on July 17, 2020.
My direct line is 416 593 2985 if you wish to discuss.
Chad Kopach
Chad Kopach
Partner

ckopach@blaney.com

416-593-2985 |
416-594-5095
Blaney.com

DISCLAIMER: This e-mail message is
intended only for the named recipient(s)
above and may contain information that is
privileged, confidential and/or exempt from
disclosure under applicable law. If you have
received this message in error, or are not
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the named recipient(s), please immediately
notify the sender and delete this e-mail
message.

DISCLAIMER: This e-mail message is intended only for the named
recipient(s) above and may contain information that is privileged,
confidential and/or exempt from disclosure under applicable law. If
you have received this message in error, or are not the named
recipient(s), please immediately notify the sender and delete this e-
mail message.

DISCLAIMER: This e-mail message is intended only for the named recipient(s)
above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you have received this message in error,
or are not the named recipient(s), please immediately notify the sender and
delete this e-mail message.

DISCLAIMER: This e-mail message is intended only for the named recipient(s) above and
may contain information that is privileged, confidential and/or exempt from disclosure under
applicable law. If you have received this message in error, or are not the named recipient(s),
please immediately notify the sender and delete this e-mail message.
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Court File No. CV-20-00640347-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE    )       THURSDAY, THE 13th       
      )  
JUSTICE CONWAY    )       DAY OF AUGUST, 2020 

 
BETWEEN: 

MELVYN EISEN, TRUSTEE 

Applicant 

- and - 

DIAM DANFORTH PROPERTY INC. 
  

Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act  
Section 101 of the Courts of Justice Act, and Section 68(1) of the Construction Act 

 

PRODUCTION ORDER 
 

THIS MOTION, made by Rosen Goldberg Inc., in its capacity as the Court-appointed 

non-possessory receiver and construction lien trustee (in this capacity, the “Receiver”) of the real 

property municipally known as 2359 Danforth Avenue, Toronto, Ontario (the “Real Property”), 

and all other property, assets and undertakings of DIAM Danforth Property Inc. (the “Debtor”) 

acquired for, or used in relation to a business carried on by the Debtor, for an order (i) abridging 

the time for service of the supplementary notice of motion and supplementary motion record 

herein, (ii) that Olympia Trust Company (“Olympia Trust”), who held the second ranking 

mortgage over the Real Property (the “Olympia Trust Second Mortgage”) in trust on behalf of 

approximately 119 investors (the “Investors”), produce to the Receiver a list of the Investors’ last 

known e-mail addresses, and (iii) that Dilreet Singh Dandiwal (“Dandiwal”), the lawyer who acted 

on the registration of the Olympia Trust Second Mortgage, produce to the Receiver his entire file 
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in respect of the Olympia Trust Second Mortgage (the “Dandiwal File Documents”), was heard 

this day by judicial videoconference via Zoom at Toronto, Ontario due to the COVID-19 crisis. 

ON READING the Third Report of the Receiver dated July 10, 2020 and the 

Supplementary Third Report of the Receiver dated August 11, 2020, and on hearing the 

submissions of counsel for the Receiver, counsel for Dandiwal, and counsel for certain of the 

beneficiaries of the Olympia Trust Second Mortgage, no one appearing for any other person on 

the service list, although properly served as appears from the Affidavit of Service of Chad Kopach 

sworn August 12, 2020, filed, 

1. THIS COURT ORDERS that the time for service of the Supplementary Notice of Motion 

is hereby abridged and validated so that this motion is properly returnable today and hereby 

dispenses with further service thereof. 

2. THIS COURT ORDERS that Olympia Trust shall forthwith produce to the Receiver and 

its counsel a list of the Investors’ last known e-mail addresses. 

3. THIS COURT ORDERS that Dandiwal shall forthwith produce to the Receiver, via its 

counsel, the Dandiwal File Documents.   

4. THIS COURT ORDERS that the Receiver may only file all or a part of the Dandiwal File 

Documents as part of a Receiver’s report as a confidential appendix under seal. 

5. THIS COURT ORDERS that there shall be no waiver of privilege in Dandiwal providing 

to the Receiver via its counsel his entire file in respect of the Olympia Trust Second Mortgage. 

6. THIS COURT ORDERS that any Investor may bring a motion to this Court to vary the 

terms of this Order on not less than seven days’ notice to the Service List. 

7. THIS COURT ORDERS that this Order is effective from today’s date and is not required 

to be entered. 

 

       ____________________________________ 
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MELVYN EISEN, TRUSTEE 
Applicant  

 
 
and 

Court File No. CV-20-00640347-00CL 
 

DIAM DANFORTH PROPERTY INC. 
Respondent 

  
 

SUPERIOR COURT OF JUSTICE 
Proceeding commenced at Toronto 

[COMMERICAL LIST] 
 
 
 

PRODUCTION ORDER 
 
 

 
 
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East, Suite 1500 
Toronto ON  M5C 3G5 
 
Eric Golden LSO #38239M 
(416) 593-3927 (Tel) 
(416) 593-5437 (Fax) 
Email: egolden@blaney.com 
 
Chad Kopach LSO #48084G 
(416) 593-2985 (Tel) 
(416) 593-5437 (Fax) 
Email: ckopach@blaney.com 
 
Lawyers for the non-possessory Receiver,  
Rosen Goldberg Inc. 
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Rosen Goldberg Inc.; Court Appointed Receiver and Manager of

Diam Danforth Property Inc.

Statement of Receipts and Disbursements

For the period May 4, 2020 to April 30, 2021

Receipts

Deposit on sale of property 14,000,000     

Receiver's borrowings 50,000            

Funds received re lien settlement 19,813            

Interest 922                 

14,070,735     

Disbursements

Real estate commission 329,000         

Legal fees 270,282         

Receiver's fees 252,000         

HST paid 132,987         

Repairs and maintenance 107,454         

Repayment of receiver's borrowings  50,000            

Engineering costs 45,705            

Realty taxes 40,373            

Insurance 17,480            

Security 1,548              

Interest on receiver's borrowings 959                 

Filing fee 70                   

1,247,858       

Excess of receipts over disbursements before undernoted 12,822,877     

Payment to first mortgagee 12,020,054     

Payments regarding  construction holdback (inclusive of HST) 154,488         

12,174,542     

Excess of receipts over disbursements 648,335         

This schedule is prepared on a cash basis and does not include the obligations of the Receiver.
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