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THE MIDAS INVESTMENT CORPORATION 
Respondent 

NINTH REPORT OF ROSEN GOLDBERG INC. 

I INTRODUCTION 

1. By Order of the Honourable Justice Cavanagh dated April 6, 2021 (“the Appointment

Order”), Rosen Goldberg Inc. was appointed receiver (the “Receiver”) of the assets, undertakings

and properties of The Midas Investment Corporation (the “Debtor” or “Midas”), including the

properties municipally known as 205 Yonge Street, in Toronto (the “Yonge Street Property”)



 
 

2 
 

and 90 Eastern Avenue, in Toronto (the “Eastern Avenue Property” and, collectively, with the 

Yonge Street Property, the “Properties”), pursuant to section 243(1) of the Bankruptcy and 

Insolvency Act and section 101 of the Courts of Justice Act.  A copy of the Appointment Order is 

attached as Appendix A. 

II TERMS OF REFERENCE 

2. In preparing this Ninth Report, the Receiver has relied upon information from third party 

sources (collectively, the “Information”). Certain information contained in this Ninth Report may 

refer to, or be based on, the Information. As the Information has been provided by other parties, 

or obtained from documents filed with the Court in this proceeding, the Receiver has relied on this 

Information, and to the extent possible reviewed the Information for reasonableness. However, the 

Receiver has not audited or otherwise attempted to verify the accuracy and completeness of the 

Information in a manner that would wholly or partially comply with Canadian Auditing Standards 

pursuant to the Chartered Professional Accountants of Canada Handbook and, accordingly, the 

Receiver expresses no opinion or other form of assurance in respect of the Information. 

III PURPOSE OF REPORT 

3. The Receiver’s Ninth Report is filed to provide the Court with the followings: 

(a) Background information regarding Midas’ relationship with the Bank of Montreal 

(“BMO”); and 

(b) The Receiver’s efforts to obtain financial information from BMO. 

  IV BACKGROUND  

4. The Receiver is currently holding an amount of approximately 1,300,000. We attach an 

interim statement of receipts and disbursements as Appendix B. These funds are subject to a 

reserve for potential tax exposure and the continuing costs of the receivership administration.  The 

secured creditors of Midas have been paid in full and on the basis of the Claims Process that was 

undertaken by the Receiver, the Receiver believes that all unsecured creditors have been paid in 
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full as well.  The shareholders , therefore, appear to be entitled to the surplus funds. We understand 

that Thomas Farrell (“Farrell”) and John Kavanagh (“Kavanagh”) each own fifty percent of the 

Midas shares.  

5. We understand that Kavanagh will be seeking an Order to have the net surplus funds 

distributed to him, with no commensurate payment to Farrell.  His position is that Farrell is not 

entitled to any payment because he believe that Farrell owes Midas an amount of approximately 

$2 million. The 2021 financial statements reflect an amount owing from shareholders of $2.1 

million. 

6. Farrell, who, to date has not requested an interim distribution, does not believe that 

Kavanagh is entitled to any funds from Midas due to his belief that Kavanagh is not a shareholder 

and that he defrauded Midas of significant funds by improperly opening a bank account at the 

Bank of Montreal and disbursing funds from this account that did not relate to Midas, or its 

operations.  

V. SHAREHOLDERS’ LOAN 

7. According to the financial statements of Midas as of November 30, 2021, there is an 

amount owing by the shareholders to Midas in the amount of $2,103, 627. The issue of the loan 

has been addressed in previous reports of the Receiver. 

8. The origin of a significant portion of the shareholders’ loan relates to the mortgage 

transaction with the Applicants in May 2013.  Midas received net proceeds from the mortgage 

transaction of $3,339,662. We attached an accounting of the mortgage advance as Appendix C.  

As a result of the fact that at this time, Midas was not maintaining proper books and records, the 

mortgage transaction was not accounted for. The Receiver and Midas’ external accountant, in 

attempting to prepare updated financial statements for the purpose of filing income tax returns, 

due to the lack of information available, could not determine the correct accounting for 

approximately $1.8 million of the funds received from the mortgage transaction. This amount was 

accounted for as “Due from Shareholder” despite the fact that it could not directly be attributed to 
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either shareholder specifically.  We therefore have not concluded that Farrell owes Midas $2 

million.  

VI. MIDAS RELATIONSHIP WITH BANK OF MONTREAL 

9. A bank account was opened at a BMO branch in Maple, Ontario or about November 10, 

2012.  The account number was 3995 998601 (“BMO Account”) The signing officers for the 

BMO Account were Kavanagh and Rocco Commisso, who is identified on the documentation as 

“consultant”. We attach BMO documentation on the account opening as Appendix D.  

10. Based on selected information we received from Farrell, it appears that the net mortgage 

proceeds of $3,339,662 were deposited into the BMO Account in two deposits. We attach as 

Appendix E, the deposit slips for the two transactions. 

11. Farrell has stated that improper disbursements were made from the BMO Account that did 

not relate to Midas.  From selected information the Receiver was provided by Farrell, we attach as 

Appendix F, a summary of disbursements from the BMO Account totalling $2,911,988 and the 

related back up for these disbursements.   

12. In reviewing the list of these disbursements, the Receiver does not know the nature of the 

disbursements with the exception of the $1 500,000 paid to Vroon, which we understand was the 

repayment of a personal debt of Farrell. This amount was accounted for as a repayment of monies 

owed by Midas to Farrell. 

13.  Midas and Farrell brought an action against the Bank of Montreal. On or about February 

7, 2014, seeking damages for BMO’s role in opening the alleged improper account and allowing 

the resulting disbursements.  We attach the Statement of Claim as Appendix G. We additionally 

attach the Reasons of Justice Penny dated May 2, 2016 in regards to BMO’s motion for summary 

judgement as Appendix H. 

14. We were advised that the action was settled and the dismissed.  We attach the Order 

dismissing the action as Appendix I. 
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VII. COMMUNICATION WITH BMO

15. The Receiver communicated with BMO to obtain the Midas bank statements for the BMO 

account for the purpose of completing a full accounting of the transactions that went through the 

account.  As the account had been closed more than seven years ago, the BMO was unable to 

generate and provide this information.  

VIII. CONCLUSIONS.

16. Based on our review of the information available , we make the following conclusions:

(a) Farrell is not indebted to Midas  in the approximate amount of $2 million;

(b) There continues to be  approximately $1.8 million of disbursements from the BMO

account where there is inadequate backup or explanation as to its purpose and

nature.,  Given that Kavanagh controlled and was a signing officer of the BMO

Account, he would appear to be the best resource to provide the details of the

disbursements;

(c) We will not be able to obtain any further information from the BMO relating to the

BMO account.
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All of which is respectfully submitted, 

Dated at Toronto, Ontario, this 20th day of July, 2023 

ROSEN GOLDBERG INC., SOLELY IN ITS CAPACITY AS  
COURT-APPOINTED RECEIVER OF THE ASSETS, 
UNDERTAKINGS AND PROPERTIES OF 
THE MIDAS INVESTMENT CORPORATION  
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                                                                               Court File No. CV-21-00656398-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF 
JUSTICE ACT, R.S.O. 1990 C. C.43, AS AMENDED 

 
THE HONOURABLE  

JUSTICE CAVANAGH 

) 
) 
) 

TUESDAY, THE 6TH                    

DAY OF APRIL, 2021 

 

B E T W E E N: 
 

COSA NOVA FASHIONS LTD., B & M HANDELMAN  
INVESTMENTS LIMITED, COMFORT CAPITAL INC., 

693651 ONTARIO LTD., E. MANSON INVESTMENTS LIMITED, 
NATME HOLDINGS LTD., FRANCIE STORM, BARSKY INVESTMENTS LTD., 

STEPHEN HANDELMAN, ROSEWILL INVESTMENT CORPORATION, 
THOMAS BOCK, THE BANK OF NOVA SCOTIA TRUST COMPANY 

and CANADA INVESTMENT CORPORATION 
 

Applicants 

- and - 

 

THE MIDAS INVESTMENT CORPORATION 
 

Respondent 
ORDER 

(Appointing Receiver) 

THIS APPLICATION made by the Applicants for an Order appointing Rosen Goldberg 

Inc. as receiver and manager (in such capacities, the “Receiver”), without security, of all of the 
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assets, undertakings and properties of the Respondent The Midas Investment Corporation (the 

“Debtor”), was heard this day by Zoom judicial videoconference. 

ON READING the affidavit of Gary Gruneir sworn February 3, 2021 and the Exhibits 

thereto, the affidavit of Thomas Patrick Farrell sworn March 30, 2021 and the Exhibits thereto, 

the affidavit of Gary Gruneir sworn April 1, 2021 and the Exhibits thereto and on hearing the 

submissions of counsel for the Applicants, counsel for the Debtor, no one else appearing 

although duly served as appears from the affidavit of service of Janet Nairne sworn February 5, 

2021, and on reading the consent of Rosen Goldberg Inc. to act as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and 

Application Record is hereby abridged and validated so that this application is properly 

returnable today and hereby dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the Bankruptcy and 

Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”), and section 101 of the Courts of 

Justice Act, R.S.O. 1990, c. C.43, as amended, Rosen Goldberg Inc. is hereby appointed 

Receiver, without security, of all of the assets, undertakings and properties of the Debtor, 

including the lands and premises legally described in Schedule “A” hereto, and all proceeds 

thereof (the “Property”). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 
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(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtor, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtor; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver’s powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtor or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtor and to exercise all remedies of the Debtor in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtor; 

(g) to settle, extend or compromise any indebtedness owing to the Debtor; 

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver’s name or in the 

name and on behalf of the Debtor, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 
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instituted with respect to the Debtor, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) with the approval of this Court, to sell, convey, transfer, lease or assign the 

Property or any part or parts thereof out of the ordinary course of business, 

and in each such case, notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required; 

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the Receiver’s administration, and to share information, 

subject to such terms as to confidentiality as the Receiver deems 

advisable; 

(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 

(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtor;  
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(p) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtor may have; and 

(q) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtor, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being “Persons” and each being a “Person”) shall forthwith advise the 

Receiver of the existence of any Property in such Person’s possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver’s request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the “Records”) in 

that Person’s possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 
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6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 

NO PROCEEDINGS AGAINST THE RECEIVER 

7. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

9. THIS COURT ORDERS that all rights and remedies against the Debtor, Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any “eligible financial contract” as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business 
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which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from 

compliance with statutory or regulatory provisions relating to health, safety or the environment, 

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent 

the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtor, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

11. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtor or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the “Post Appointment Accounts”) and the monies standing to the credit 
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of such Post Appointment Accounts from time to time, net of any disbursements provided for 

herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any 

further Order of this Court.  

EMPLOYEES 

13. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of 

the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

LIMITATION ON ENVIRONMENTAL LIABILITIES 

14. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, “Possession”) of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the “Environmental Legislation”), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver’s duties and powers under this Order, be deemed to be in Possession 

of any of the Property within the meaning of any Environmental Legislation, unless it is actually 

in possession.   
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LIMITATION ON THE RECEIVER’S LIABILITY 

15. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER’S ACCOUNTS 

16. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the “Receiver’s Charge”) on 

the Property, as security for such fees and disbursements, both before and after the making of 

this Order in respect of these proceedings, and that the Receiver’s Charge shall form a first 

charge on the Property in priority to all security interests, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA.   

17. THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

18. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP  

19. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 
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consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$500,000.00 (or such greater amount as this Court may by further Order authorize) at any time, 

at such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) 

as security for the payment of the monies borrowed, together with interest and charges thereon, 

in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

20. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

21. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule “B” hereto (the “Receiver’s Certificates”) for any 

amount borrowed by it pursuant to this Order. 

22. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver’s Certificates.  

SERVICE AND NOTICE 

23. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/
http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/
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orders that a Case Website shall be established in accordance with the Protocol with the 

following URL: 

http://www.rosengoldberg.com/]www.rosengoldberg.com/admin/companyview.php?company_i

d=52. 

24. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtor’s creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtor and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

25. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

26. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtor. 

27. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  

28. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

http://www.rosengoldberg.com/%5dwww.rosengoldberg.com/admin/companyview.php?company_id=52
http://www.rosengoldberg.com/%5dwww.rosengoldberg.com/admin/companyview.php?company_id=52
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that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

29. THIS COURT ORDERS that the Applicants shall have their costs of this application, up 

to and including entry and service of this Order, provided for by the terms of the Applicants’ 

security or, if not so provided by the Applicants’ security, then on a substantial indemnity basis 

to be paid by the Receiver from the Debtor’s estate with such priority and at such time as this 

Court may determine. 

30. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days’ notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

31. THIS COURT ORDERS that this Order is effective from today’s date and is not required 

to be entered. 

 

________________________________________



 

 

 

SCHEDULE “A” 

LANDS AND PREMISES 

 

PIN: 21078-0144 (LT) 

PT LT 19 N/S SOUTH PARK ST W/S SUMACH ST PL 108 TORONTO; PT LT 20 N/S 
SOUTH PARK ST W/S SUMACH ST PL 108 TORONTO AS IN ES61367 & CT627853 
EXCEPT PT 1 RD162; CITY OF TORONTO 

Municipal Address: 90 Eastern Avenue 

PIN: 21098-0085 (LT) 

PT PARKLT 8 CON 1 FTB TWP OF YORK PT 5 63R4643 T/W CA797973; CITY OF 
TORONTO; SUBJECT TO AN EASEMENT OVER PART 5 PLAN 63R-4643 IN FAVOUR 
OF PARTS 6 & 7 ON PLAN 66R-15815 AS IN AT3757274; SUBJECT TO AN EASEMENT 
OVER PART 5 PLAN 63R-4643 IN FAVOUR OF PARTS 1, 2 & 8 PLAN 66R-15815 AS IN 
AT3757274; SUBJECT TO AN EASEMENT OVER PART 5 PLAN 63R-4643 IN FAVOUR 
OF PARTS 11, 12, 19M 20, 21, 22, 23, 24, 32. 34, 35, 37, 38, 40, 41, 52, 53, 57, 58, 59, 60, 61 
& 62 ON PLAN 66R-27069 AS IN AT3757274; CITY OF TORONTO 

Municipal Address: 205 Yonge Street 



 

 

 

SCHEDULE “B” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that Rosen Goldberg Inc., the Receiver (the “Receiver”) of all of 

the assets, undertakings and properties of The Midas Investment Corporation (the “Debtor”), 

including the lands and premises municipally known as 205 Yonge Street, in Toronto and 90 

Eastern Avenue, in Toronto, and all proceeds thereof (the “Property”) appointed by Order of the 

Ontario Superior Court of Justice (Commercial List) (the “Court”) dated the [DATE] (the 

“Order”) made in an application having Court file number CV-21_________, has received as 

such Receiver from the holder of this certificate (the “Lender”) the principal sum of 

$___________, being part of the total principal sum of $___________ which the Receiver is 

authorized to borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded monthly not in advance on the _______ day of each 

month after the date hereof at a notional rate per annum equal to the rate of ______ per cent. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 2021. 

 

 Rosen Goldberg Inc., solely in its capacity 
 as Receiver of the Property, and not in its 
personal capacity  

  Per:  
   Name: 
   Title:  
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CITATION: The Midas Investment Corporation v. Bank of Montreal, 2016 ONSC 3003 
   COURT FILE NO.: 15-CL-11159 

DATE: 20160511 

SUPERIOR COURT OF JUSTICE - ONTARIO 

RE: The Midas Investment Corporation, Plaintiff 

AND: 

Bank of Montreal, Defendant 

BEFORE: Penny J. 

COUNSEL: Jeremy Devereux and Nicole Marcus for the moving party, Bank of Montreal  

Maurice J. Neirinck for the responding party, The Midas Investment Corporation 

HEARD: May 2, 2016 

REASONS 

Overview and Issues 

[1] In this action, the plaintiff, Midas, alleges that it was defrauded of over $3 million by two 

men, Kavanaugh and Commisso.  Kavanaugh was an officer and shareholder of Midas. 

[2] Midas sues the Bank on the allegation that the Bank was negligent in allowing 
Kavanaugh and/or Commisso to open, and use, an account in the name of Midas.  This account 

was used to deposit, and then distribute, funds which were derived from an alleged mortgage 
fraud committed by Kavanaugh and Commisso against Midas.  There is a separate action, not 

involving the Bank, in which Midas is seeking to set aside the fraudulent mortgage on its 
property.  That action is not yet resolved. 

[3] The Bank moves for summary judgment dismissing the action against it.  The Bank relies 

on the principle of agency known as the “indoor management rule.”   

[4] The indoor management rule originated in the English case of Royal British Bank v. 

Turquand (1856), 119 E.R. 886 (Eng. Exch.).  The principle is that if a corporation holds 
someone out as a director, officer or agent to third parties, the corporation cannot deny that the 
person is duly appointed or that he or she has the authority customary or usual for such a 

director, officer or agent.  A person dealing in good faith with a corporation is entitled to assume 
that the corporation’s internal procedures have been followed.  The outsider is not required to 

conduct an inquiry into compliance with those procedures unless that person has actual 
knowledge to the contrary or where the person ought to have had knowledge to that effect.  The 
rule is based on the assumption that the company, which has hired and supervises its officers and 
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holds them out as its agents, should bear the burden of their unauthorized activity, as opposed to 
the outsider dealing with the company in good faith who has no opportunity to investigate 

compliance with the company’s internal procedures. 

[5] This principle has been codified in the Ontario Business Corporations Act, s. 19.  Section 

19 provides, in relevant part: 

A corporation or a guarantor of an obligation of a corporation may not assert 
against a person dealing with the corporation or with any person who has acquired 

rights from the corporation that… 

(d) a person held out by the corporation as a director, officer or agent of the corporation 

has not been duly appointed or does not have authority to exercise the powers and 
perform the duties that are customary in the business of the corporation or usual for such 
director, officer or agent; 

(e) the document issued by any director, officer or agent of a corporation with actual or 
usual authority to issue the document is not valid or not genuine; 

except where the person has or ought to have, by virtue of his position with or 
relationship to the corporation, knowledge to that effect. 

[6] The Bank says, and it is not in dispute, that Kavanaugh was the Secretary Treasurer of 

Midas.  He was also a 50% shareholder.  A third party would reasonably assume that the 
Secretary Treasurer of a corporation has authority to open bank accounts and certify corporate 

documents such as banking resolutions and changes in the composition of the corporation’s 
board and officers.  The Bank reasonably relied on Kavanaugh’s instructions in this regard and 
was not required to conduct an inquiry into the nature of Kavanaugh’s actual authority as now 

claimed by Midas. 

[7] Midas responds by arguing that the Bank owes a duty to use reasonable care in the 

opening and operation of its customers’ accounts.  In this case, the Bank was not entitled to rely 
on the indoor management rule because it knew, or ought to have known, of irregularities in 
Kavanaugh’s representations to the Bank which put (or ought to have put) the Bank on notice 

that Kavanaugh’s apparent authority was not safely to be relied upon without further enquiry.  
Midas says that because no further enquiries were made, the account was opened, the proceeds 

of the fraud were flowed through the account and Midas has been robbed of over $3 million. 

[8] The substantive governing law is not in dispute.  Nor is the law of summary judgment as 
set out by the Supreme Court of Canada in Hyrniak v. Mauldin, 2014 SCC 7. 

[9] The sole issue is whether the evidence presented on this motion gives rise to a disputed 
issue of material fact the resolution of which requires the forensic machinery of a trial.  That 

issue is whether the Bank was put on inquiry by the information it had at the time the account 
was opened and operated, sufficient to disentitle the Bank from reliance on the indoor 
management rule.  Neither party filed expert evidence on the standard of care of a banker in 
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connection with the opening of a corporate account and whether the account opening procedures, 
in this case, met that standard. 

Summary Judgment 

[10] A defendant may after delivering a statement of defence move with supporting evidence 

for summary judgment dismissing all or part of the claim.  The court shall grant summary 
judgment if the court is satisfied that there is no genuine issue requiring a trial with respect to 
that claim. 

[11] There will be no genuine issue requiring a trial when the judge, on a motion, is able to 
reach a fair and just determination on the merits.  This will be the case when the motions process 

allows the judge: 1) to make the necessary findings of fact; 2) allows the judge to apply the law 
to the facts; and, 3) is a proportionate, expeditious and less expensive means to achieve a just 
result in all the circumstances.  In this regard, where a motion will allow the judge to find the 

necessary facts and resolve the dispute, proceeding to trial would not be proportionate, timely or 
cost-effective. 

[12] Both parties agree that the second step of the two-step process outlined by the Supreme 
Court of Canada (by which the new fact-finding powers set out in Rule 20.02(2.1) are engaged) 
is not necessary here.  Neither party asks me to weigh the evidence, evaluate credibility or draw 

inferences on this motion.  The Bank says it is not necessary; Midas says that a fair disposition of 
the central issue requires a trial and that the new fact-finding powers are insufficient to meet the 

fundamental standard of a “fair and just determination on the merits.” 

The Evidence 

Background 

[13] Midas owned two commercial properties in the City of Toronto, 205 Young St. and 90 
Eastern Ave.  Thomas Farrell loaned Midas the money necessary to acquire these properties.  

Kavanaugh advanced no funds to Midas.  Farrell is a 50% shareholder and the President and a 
director of Midas.  According to Farrell, only he had the authority to open and operate a bank 
account for Midas.  Farrell resides in Ireland.  Alex Papastamos is the other director.  He is a 

Canadian resident. 

[14] While Kavanaugh owns the other 50% of the Midas shares, he was never a director of 

Midas.  He did, as noted, hold the position of Secretary Treasurer. 

[15] In late 2012, Midas’s bank account in Toronto was with a branch of the Toronto 
Dominion Bank.  Unbeknownst to Farrell and Papastamos, Kavanaugh and Commisso initiated 

the process of opening a Midas account at a branch of the Bank at 2535 Major Mackenzie Dr. in 
Maple, Ontario.  This process began on October 4, when Kavanaugh and Commisso met with a 

representative of the Bank at the Major Mackenzie branch.  The process was only completed on 
November 14, 2012.  The reasons for this delay are at the heart of the Midas negligence claim 
against the Bank. 
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[16] Kavanaugh and Commisso, perhaps assisted by unknown others, caused a fraudulent $5 
million mortgage to be registered against the Midas properties.  From that mortgage, proceeds in 

the form of cheques for $3,043,674.92 dated March 4, 2013 and $295,987.80 dated May 8, 2013 
were issued to Midas.  The cheques were deposited into the Midas account with the Bank on 

March 5 and May 8 respectively.  The funds were then disbursed by various wire transfers 
authorized by Kavanaugh in March and May 2013, shortly after the funds were deposited. 

The Account Opening  

[17] The evidence is that on October 4, 2012, Kavanaugh and Commisso attended at the bank.  
They met with Amanda Coppola, presented certain corporate documents and signed standard 

bank documents.  The account opening was approved by the branch manager, Bernice Ferenac.  
Ms. Feranac never met Kavanaugh or Commisso. 

[18] A Midas corporate profile report from the Ministry of Government Services which was 

submitted by Kavanaugh as part of the account opening documentation showed Farrell as a 
Director and the President and Kavanaugh as the Secretary and Treasurer as of that date. 

[19] The Bank’s internal audit group sent a notice to the branch on October 12, 2012 requiring 
changes to the authorized signatory and general banking resolution, also called a Certificate and 
Authorization.  The audit notice insisted that the Bank’s form required from Midas must conform 

to the information contained in the corporate profile report.  The October 4, 2012 version of the 
Certificate and Authorization which went to the audit branch has never been produced. 

[20] Another Certificate and Authorization was signed by Kavanaugh on October 17, 2012, as 
Secretary Treasurer.  This document purported to correct the deficiencies identified by the 
Bank’s internal audit.  It indicated that the authorized signatories for the Midas bank account 

were Kavanaugh and Commisso.  It also indicated that Farrell was a director and the President of 
Midas as of October 17.  By signing this resolution, Kavanaugh certified that he was a duly 

elected officer of the corporation authorized by Midas to certify the matters set out in the 
Certificate and that the banking resolution, as represented, had been duly passed by Midas. 

[21] On October 23, 2012, the branch received another audit notice indicating that additional 

changes to the documents were still required.  On October 26, 2012, another Certificate and 
Authorization was signed by Kavanaugh certifying that Kavanaugh and Commisso were 

authorized signatories for the Midas account.  This Certificate also clearly stated that Farrell was 
a director and the President of Midas as of that date. 

[22] For reasons that are not entirely clear, an additional Certificate and Authorization was 

executed on November 14, 2012.  This coincided with Kavanaugh delivering to the Bank an 
updated corporation profile report.  That report, also dated November 14, 2012, showed 

Kavanaugh as the sole director and officer, including President, Secretary and Treasurer, of 
Midas.  This Report purported to show that Kavanaugh had become a director and the President 
of Midas on October 11, 2012.  The new Certificate and Authorization executed on November 

14, 2012 once again provided that Kavanaugh and Commisso were the authorized signatories for 
the Midas account with the Bank. 
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[23] In a November 14, 2012 email to Ferenac, Coppola wrote, in connection with the 
completion of the documentation for the opening of the Midas account: 

Okay I put the docs in your office and I left you a vmail about the more confusion 
added to this friggin file!  LOL 

So they signed the docs and now have gotten the articles of incorporation 
amended – deleted all the other officers and directors and just have the main guy 
as director and officer so I will amend when I get back Saturday to ensure you can 

complete the audit correction before we go making a mess lolo! 

[24] Following the execution of the November 14, 2012 Certificate and Authorization, the 

account was finally opened and became operational. 

Analysis 

[25] The Bank says there is no genuine issue requiring a trial.  Midas held out Kavanaugh as 

its Secretary and Treasurer.  It is within the purview of a Secretary Treasurer to certify 
resolutions of the corporation and to open bank accounts.  The Bank had no way of knowing 

that, as deposed by Farrell, Kavanaugh had no actual authority to open bank accounts or that he 
was, as it is alleged, using his position as Secretary Treasurer to commit acts which were in 
reality unauthorized.  Any irregularities in the documentation provided to the Bank were either 

des minimus, resolved by Kavanaugh using his apparent authority or would not have caused the 
alleged loss in any event. 

[26] I am not satisfied that the matter is as clear-cut as the Bank would have it.  Although 
Midas argued that the indoor management rule “does not apply,” it is more accurate to say that 
Midas accepts that Kavanaugh had apparent authority, as Secretary Treasurer, in a general sense 

but relies on the exception to the application of the indoor management rule.  That is, Midas 
argues, on the facts of this case the Bank knew, or ought to have known (because the Bank ought 

to have made reasonable inquiries based on inconsistencies in the documents and information 
provided), that Kavanaugh had no such authority. 

[27] The initial affidavit of Ferenac did not tell the whole story about the Bank’s internal 

processes.  I made a procedural order at 9:30 appointment requiring the Bank to deliver an 
affidavit of documents.  I did so because the Bank’s procedures were in issue and the plaintiff 

could not otherwise be expected to know, or to be able to determine, what went on at the Bank 
when the account was opened.  I also thought that, in the circumstances of this case, Midas ought 
not to have to rely on the Bank employee’s affidavit on the merits of the motion for all document 

production purposes. 

[28] The Bank employee who actually dealt with Kavanaugh and Commisso, Coppola, filed 

no affidavit on the motion.  Further information was requested by way of undertaking on her 
cross examination as a witness on a pending motion.  Another Bank employee who was involved 
in the audit, Kristen Kennedy, also swore no affidavit but provided some information by way of 

undertaking as a result of someone else’s cross examination. 
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[29] Document production from the Bank is still, on its face, incomplete.  For example, the 
original Certificate and Authorization prepared by the Bank on October 4, 2012 is missing.  This 

is potentially an important document.   

[30] These production issues represent one reason for doubting the Bank’s claim that there is 

no genuine issue requiring a trial. 

[31] There are still a number of questions and inconsistencies arising out of the documents 
that have been produced.  The audit department rejected the original file opening documents of 

October 4, 2012.  It is not entirely clear why.  File opening documentation was still ruled 
deficient by the Bank’s audit branch in connection with the October 17 and 26, 2012 documents.  

Again, it is not entirely clear why. 

[32] Midas points to changes to the corporation’s accountants and changes in mailing 
addresses, such as the fact that the address where the monthly statements were to be mailed did 

not accord with the corporation’s head office address. 

[33] The Bank argues that these are ordinary course changes in the conduct of a corporation’s 

business but there is no independent opinion evidence to this effect.  Ferenac purported to 
provide evidence of reasonable banking practice but I cannot accept this evidence because 
Ferenac, being a Bank employee, lacks the requisite detachment and independence to give 

opinion evidence. 

[34] There is really no explanation at all why the Bank, having received certified documents 

from Kavanaugh on October 17 and 26, 2012 which certified that Farrell was the President and a 
director of Midas (and that Kavanaugh was not a director), asked no questions when provided 
with documents in November 2012 purporting to certify that, since October 11, 2012, it was 

Kavanagh who had been both the President and the sole director of Midas.   

[35] There is also evidence that many of the amounts paid out of the Midas account in March 

and May 2013 did not conform to the requirement that both Kavanaugh and Commisso had to 
authorize the payment.  While this raises possible causation issues, it is evidence that could be 
considered relevant to the standard of care shown by the Bank in its management of this account. 

[36] This is a case where Midas cannot be expected to know anything about the Bank’s 
internal procedures and what might or might not have caused “red flags” or put the Bank on 

inquiry.  Midas alleges it has been defrauded of over $3 million.  There is no contrary evidence 
on this point.  Midas is, in my view, entitled to exercise full rights of discovery before being put 
to the test of a motion such as this which necessarily requires a detailed examination of the 

substantive merits of the action, including what was and was not known to the Bank and what the 
Bank ought reasonably to have done with that information.  I am not satisfied that Midas has had 

that full opportunity to examine all relevant documents and obtain all of the Bank’s knowledge, 
information and belief on these issues. 

[37] Without that information, Midas is in no position to retain an expert on the specific nature 

of the Bank’s duty of care and whether, on the facts of this case, the Bank met that duty.  The 
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Bank, as noted above, chose not to put forward an expert either.  The absence of expert evidence 
makes it doubly difficult for the court to be satisfied that it can dispose of this action “fairly and 

justly” on a motion.  This is particularly the case where there are unexplained changes in 
addresses and accountants and a glaring inconsistency in the documents submitted over who, as 

between Farrell and Kavanaugh, was the President and a director of Midas from October 11 to 
November 14, 2012. 

[38] What the Bank employees did or did not do and why in connection with all these events 

may well engage issues of weight, inference and credibility in respect of which the court will 
benefit from the viva voce evidence of the employees themselves. 

Conclusion 

[39] In conclusion, I am not satisfied that I can, by way of a motion, justly and fairly dispose 
of the central issue in this case.  Whether there was sufficient evidence in October and November 

2012 to put a reasonable bank on notice that further inquiry was required before approving the 
opening and operation of this corporate account requires the full exercise of discovery rights and 

viva voce evidence of those directly involved in the Bank’s communications with Kavanaugh 
and Commisso and the review and approval of the requisite documentation.  For these reasons, 
the motion for summary judgment is dismissed. 

Further Procedural Directions 

[40] As a first step, both sides shall deal with any contemplated pleading amendments and 

then complete the exercise of their discovery rights.  They shall have the opportunity to retain 
experts.  The issue on which Midas’s claim turns is a relatively narrow one.  It seems to me that 
this issue can be dealt with by way of a hybrid hearing, in which the evidence in chief of the 

parties is put forward by affidavit (including expert reports) and that a focused hearing, with 
limited examination and cross examination focused on the critical points in issue, could be 

accomplished within a few days. 

[41] Following completion of discovery, the parties shall return at 9:30 scheduling 
appointment to address the completion of any other steps required for the conduct of this hybrid 

hearing and to map out in detail how the conduct of that hearing will proceed. 

Costs 

[42] Since this motion, although dealing with the merits, did not result in a final disposition of 
any issue in the action, this seems to me to be a case where the costs should be fixed and made 
payable in the cause.  In any event, if the parties are unable to agree on costs, written cost 

submissions (not to exceed two typed double-spaced pages together with a bill of costs) of the 
plaintiff shall be delivered within seven days.  Written submissions subject to the same page 

limit shall be delivered by the defendant within a further five days. 
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Penny J. 

 

Date: May 11, 2016 
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